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PREFACE. 


Sa 


HE Third Edition of this work, published in 
November, 1884, has been out of print for several 
years. The preparation of the present edition was 
already far advanced, and the first 240 pages were 
already printed off, when the death of Judge Miller, 
the legislation consequent upon it, and the certainty 
that new rules of procedure would be prepared, neces- 
sarily checked further progress. In notes to the Act of 
1872, then actually in type, I had referred, as occasion 
offered, to the General Orders of 1872—references now 
necessarily inaccurate. I have, however, prepared a 
table collating the old General Orders with the new 
Rules, and noted in the Corrigenda every such inaccu- 
racy, so that practitioners can, with little trouble, make 
the necessary corrections. The introductory Chapter 
on Practice and Procedure was also printed off; but the 
sheets have been cancelled, and the chapter re-written. 
This important part of the work will, I trust, be found 
not less useful in the present than in former editions. 


viii Preface. 


In the notes to the sections and rules I have collected, 
I think, every important case which bore upon or illus- 
trated the Irish Bankruptcy Code, without burdening 
the work with decisions which merely re-affirmed what 
had been already decided. The Addenda will serve to 
bring the cases up to the latest decisions in 1899. 

I am conscious that many defects are likely to be 
found in a book prepared under very considerable 
difficulties. I trust, however, that the members of both 
branches of the profession, whom I have to thank for 
the favour with which they received the former issues of 
the work, will not be less indulgent to this, which is, for 


my part, a final edition. 


STRAMORE HOUSE, 
GILFORD, . 
Co. Down, 
Ist January, 1900. 


ADDENDA. 





PaGE 62, NOTE (0). 

An Order to pay a judgment debt by instalments will not be made 
as tae a Customs pensioner whose only property consists of a pension, 
which is inalienable under the Customs and Inland Revenue Act, 1876, 
and no part of which has been received since the date of the judgment. 
Such a pension while accruing does not constitute ‘‘ means” within the 
meaning of the Debtors Act.—Bank of Scotland v. Cunningham (1899), 
2I.R. 780. 

In Scott v. Morley, 20 Q. B.D. 120, the Court of Appeal decided 
that there is no power to commit a married woman for default in 
paying a sum for which judgment has been recorded against her by 
virtue of s. 1, sub-s. 2, of the Married Women’s Property Act, 1882. 


PAGE 116, LINE I5. 


A mortgage broker, V., who had been engaged to obtain a large 
loan, which was not carried through, obtained judgment against the 

oposed borrower for £1,050 commission on the proposed loan, 

ext day the proposed borrower got protection, and V.’s proof was 
used to carry an arrangement by which the estate was to vest in one of 
the Official Assignees. On motion by the Official Assignee, Boyd, J., 
expunged V.’s proof. The Court of Appeal reversed the judgment, 
V.’s proof having been used to carry the arrangement.—Ae Arranging 
Debtor, ex p. Vagg (1899), 2 I. R. 383. 

The rule that on a proof for a judgment debt the Court will go 
behind the judgment, and ascertain whether there is a provable debt, 
does not apply to a proof for assessed taxes. Where, therefore, a debtor, 
who had carried in a scheme of arrangement, applied to expunge a 

roof for an assessment to income tax under Sched. D. (which had not 

n appealed against), on the ground that he had made no profits 
assessable to duty, the application was dismissed, but without prejudice 
to any application he might be advised to make to the Inland Revenue 
under the Board of. Trade Regulations of May, 1888.—Re Calvert 


(1899), 2 Q. B. 
PAGE 120, LINE 3. 


See Re Francts Handford & Co. [1899], 1 Q. B. 566. 

In the case of Re Wheeler, Briggs v. Ryan [1899], 2 Ch. 717, the 
facts were as follows :—By a settlement dated March 29, 1859, certain 
real estate in Ireland was vested in a trustee upon trust during the life 
of Caroline Richards Wheeler, to pay the rents and profits for her sole 
and separate use independently of any husband with whom she might 
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intermarry, his debts, control, or engagements, but without power for 
the said Caroline Richards Wheeler, whilst covert or sole, in any way 
to charge or anticipate the same. Miss Wheeler was married to Mr. 
Ryan in August, 1868. In 1891, she was carrying on the business of a 
schoolmistress apart from her husband, and on June 12, 1891, she was 
adjudicated a bankrupt. Mr. Ryan died in February, 1899. ‘The case 
raised an important question as to the separate property of married 
women restrained from anticipation who carry on business and are 
adjudicated bankrupt. Mr. Justice Cozens-Hardy, in a learned judg- 
ment, referred to Ae Armstrong, 21 Q. B. D. 264, and said the question 
was whether the title of trustee was or was not effective now that the 
restraint on anticipation was no longer operative. He held, notwith- 
Standing the weighty observations of Kay, L.J., in Scott v. Aforley, 
20 Q. B. D., 120, that the entire life interest of Mrs. Ryan was her 
separate property at the date of bankruptcy, that the restraint on anti- 
cipation attached only during the joint lives of herself and her husband, 
and that the residue belonged to the trustee, and must be applied in 
satisfaction of Mrs. Ryan’s debts. The head-note of the case in the 
Law Reports is as follows.—‘‘ Where a married woman, entitled to 
separate estate with a restraint on anticipation, trades separately from 
her husband and becomes bankrupt, her separate estate, subject to the 
restraint on anticipation, vests in her trustee in bankruptcy, and, on the 
death of her husband in her lifetime, is assets for her creditors. In 
such a case the restraint on anticipation is in tHe nature of an incum- 
brance which is removed by the death of the husband.” 


PAGE 136, NOTE (#). 
See Re Lacy (1884), 13 Q. B. D. 128. 


‘PaGE 158, NOTE (c). 


The exception of settlements made before and in consideration of 
marriage is not confined to settlements made on the marriage of the 
debtor.—Decision of Boyd, J., reversed.—Ae Downes [1893], 2 I. R. 
302, 635. 

PAGE 159, S. §2 (1872), NoTE (c). 


Gifts of personal property made by a bankrupt within two years of 
his bankruptcy, without restricting the donee’s power of alienation, but 
with intention that the donee shall use or retain the property for an 
indeterminate time, are voluntary settlements and void, but without 
prejudice to any sale or disposition of the property made by the donee 
before the bankruptcy in good faith and without notice of an available 
act of bankruptcy. But the donee may have to account for the pro- 
ceeds of any such sale or disposition remaining in his hands at the 
commencement of the bankruptcy.—Ae Zankard (1899), 2 Q. B. §7. 

A trader liable under a judgment for the costs of an action, purported 
to sell his business to a company which he had formed for the purpose, 
in consideration of fully paid-up shares, and of the company undertaking 
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to pay his debts. He was the chairman, managing director, and secre- 
tary of the company ; he or his nominee held substantially the whole of 
the shares in it, and he had complete control of it, including the power 
to draw cheques, which he exercised in his own favour. Within three 
months of this transaction a bankruptcy petition was presented against 
him, and a receiving order was made upon it. His liabilities exceeded 
£2,000, with assets nfl. Between the presentation of the petition and 
the making of the order, a resolution was passed for the voluntary 
winding-up of the company, and a liquidator was appointed. Upon a 
motion by the trustee in bankruptcy against the liquidator, impeaching 
the validity of the transfer of the business, it was held that the trans- 
fer was fraudulent and an act of bankruptcy ; that the title of the trustee 
to the business related back to the date of the transfer, and over-rode 
the claims of the creditors of the company in the winding-up; and 
that the liquidator was bound to hand over to the trustee the assets 
representing the business at the time of the transfer. Decision of 
Wright, J., reversed.—Ae Car! Hirth (1899), 1 Q. B. 612. 


PAGE 165, LINE 4. 


The preferential payment of a creditor of a company within the 
three morths prior to the point which, in the case of a company is, 
by s. 164 of the Companies’ Act, 1862, equivalent to an act of bank- 
ruptcy by an individual trader, is an undue or fraudulent preference if 
the payment is made, not merely to discharge a legal obligation, but 
because the directors think that it would be a hardship on the creditor 
and against their conscience to leave him to his riyht to prove in the 
winding-up.—Xe W. Blackburn & Co., Buckley's Case (1899), 
2 Ch. 7265. 


PAGE 166, LINE 28. 


The case of Mew, Prance, & Garrard'’s Trustees v. Hunting was 
affirmed in the House of Lords sb nom. Sharp v. Jackson (1899). 
oe C. 419. 

he head-note is as follows:—A trustee, who had committed 
breaches of trust, and was insolvent, on the eve of his bankruptcy con- 
veyed an estate to make pood the breaches of trust, without any 
pressure or request by his cestuzs guz trust. It was held that there 
was no fraudulent preference within s. 48 of the Bankruptcy Act, 1883, 
the debtor’s object being to shield himself from the consequences of 
his breaches of trust. 


PAGE 170, LINE 2. 


A bankrupt was, before adjudication, in possession of houses subject 
to an equitable mortgage. The equitable mortgagee sued for the debt, 
recovered judgment, and issued execution; and the premises were sold 
for Jess than the amount of the debt. ‘he equitable mortgage was not 
disclosed in the auction bill or conditions of sale. The adjudication 
took place four days after ; notice of it was served on the sheriff, and 
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he paid the proceeds of the sale into the Court. The equitable mort- 
wagee filed a charge to have the money paid to him. Held by 
Boyd, J., he was not entitled to the money, which he recovered not as 
mortgagee, but as an unsecured creditor.—Xe Keane (1899), 2 Q. B. 


PAGE 172, NOTE (f). 


tig re Beeston [1899], 1 Q. B. 626, and re Thomas [1899], 1 Q. B. 
460. 


PAGE 173, LINE 19. 


Where under an execution the sheriff sells the goods of the judgment 
debtor, and subsequently receives notice of bankruptcy proceedings 
commenced against the debtor since the sale, together with a demand 
for payment of the proceeds of sale, he is entitled to retain out of the 
proceeds and pay the landlord of the premises on which the execution 
was levied any arrears of rent due to him from the debtor, not exceed- 
ing the amount of one year’s rent, even though the sheriff has not 
received notice of the landlord’s claim until after the sale, and notwith- 
standing that the sale has deprived the landlord of the lien given him 
on the goods themselves by s. 1 of 8 Anne, c. 14. 

The right of the landlord to be paid out of the proceeds of sale in the 
hands of the sheriff, where no bankruptcy intervenes—a right estab- 
lished by the practice uniformly adopted under the statute of Anne, and 
recognised by judicial authority long before the present law of bank- 
ruptcy—is not affected by the Bankruptcy Act, The expression “the 
goods of a debtor’”’ in that section does not include the goods of a 
judgment debtor, which are by the statute of Anne impounded until 
the landlord is paid ; nor are the proceeds of sale of those goods to be 
handed by the sheriff to the trustee in bankruptcy under that section 
free from the right of the landlord, sanctioned by long practice, or of 
the sheriff for his own indemnity.—/2 re M‘Carthy [1881], 7 L. R. 
(Ir.) 473, approved and followed. Decision of Divisional Court 
reversed. 

A trustee in bankruptcy who is respondent to a successful appeal is 
not entitled, as a matter of course, to have the costs paid out of the 
bankrupt’s estate: unless he can make out a right to the contrary, he 
will be ordered to pay them personally,—Z.x parte Stapleton [1879], 10 
Ch. D. 586, not followed. Ae Mackenzie, ex p. Sheriff of Hertford- 
shtre [1869], 2 Q. B. 566. 


Pace 221, NOTE (a). 
See re Hooley [1899], 2 Q. B. 579. 


PAGE 246, LINE 26. 
See re Mason, ex p. Bing [1899], 1 Q. B. 810. 


PAGE 285, LINE 2. 
See re Newman [1899], 2 Q. B. 587. 
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PAGE 320, NOTE (c). 


Where the debts due to the proving creditor are distinct in substance, 
with different rights over or against third parties, proofs should not be 
made fora lump sum; but the particular debt and the value of the 
respective securities should be specified.—Ae Morris ; James v. London 
and County Bank [1898], 2 Ch. 413. Afhrmed on appeal [1899], 
1 Ch. 485. 

By s. a of the Married Women’s Property Act, 1882, ‘*‘ Any money 
or other estate of the wife lent or entrusted by her to her husband for 
the purpose of any trade or business carried on by him, or otherwise, 
shall be treated as assets of her husband’s estate in case of his bank- 
ruptcy, under reservation of the wile’s claim to a dividend as a creditor 
for the amount or value of such money or other estate after, but not 
before, all claims of the other creditors of the husband for valuable con- 
sideration in money or money’s worth have been satished.” Onaclaim 
by a wife to prove against her husband’s estate for money lent to him, 
it was held that the section does not apply to a loan by a wife to her 
husband for purposes unconnected with his trade or business.—e 
Tidswell [1887], 56 L. J. (Q.B.) 548, approved; Alexander v. 
Barnhill, 21 L. R. Ir. §11, dissented from.—Ae Clarke, ex p. Schulze 
[1898], 2 Q. B. 330. 


PAGE 341, LINE 3. 


Where a person became entitled to a legacy after he had been adju- 
dicated a bankrupt, and, before he obtained his discharge, was paid the 
legacy by the executors dona fide and without nctice of the bankruptcy, 
and before any intervention on the part of the assivnees to assert title 
to the legacy for the creditor, the Court of Appeal held, reversing 
Boyd, J., that the executors were not liable to the assignees for the 
amount of the legacy.— Re Ball [1899], 2 I. R. 33. 

The proposition laid down in Cohen v. Mitchell applies where the 
after-acquired property consists of a legacy and a share of residue under 
a will, even where the trustee intervenes before the bequeathed pro- 
perty has reached the hands of a dona fide equitable assignee. An 
assignment of the future-acquired property is not necessarily mala fide 
because at the time the assignee has knowledge of the assignor’s bank- 
ruptcy and of the ignorance of the trustee in bankruptcy that the 


bankrupt has acquired the assigned property.— Hunt v. Fripp [1898], 
x Ch. 675. 


PAGE 342, NOTE (c¢). 


An undischarged bankrupt played a match at billiards for f100a 
side, the money being deposited with stakeholders. The bankrupt 
won, and both he and his trustee in bankruptcy claimed the £200 in 
the hands of the stakeholders, who thereupon paid the money into 
court. It was held that, assuming the stakes were recoverable by the 
bankrupt from the stakeholders by action at law, they were property of 
the bankrupt which passed to his trustee under s. 44 of the Bankruptcy 
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Act, 1883. But, that the stakes being money payable under a wagering 
contract, which was null and void under the Gaming Act, 1845, were 
irrecoverable by the bankrupt, and that his trustee had no better title; 
and, further, that, notwithstanding s. 1 of the Gaming Act, 1892, the 
bankrupt could recover back his deposit of £100, which was his own 
money, and therefore that this deposit belonged to his trustee.— D/eele 
v. Higgs [1877], 2 Ex. D. 422, followed ; Stoolbred vy. Roberts [1899], 
2Q. B. 560. 


PAGE 353, LINE 13. 


Creditors of a bankrupt, whose proofs had been allowed in the bank- 
ruptcy, assigned their debts to the respondent, who applied that the 
trustee should pay to the respondent the dividend payable in respect of 
the debts soassigned. It was held that there was no jurisdiction to make 
the order. —e Frost [1899], 2 Q. B. 50. 


PaGE 369, NOTE (e). 
See Sharman v. Mason [1899], 2 Q. B. 679. 


PAGE 378, LINE 33. 


Where a person is in possession of chattels of which he has executed a 
bill of sale, and is subsequently adjudicated a bankrupt before making 
any default in payment of the sum secured, the chattels were in bank- 
rupt’s order and disposition.—Ae Hayes [1899], 2 I. R. 206. See re 
Ginger [1897], 2Q. B. 461. In these cases re Stanley, 17 L. R. Ir. 487, 
was dissented from. 


PAGE 381, LINE 42. 


A written agreement was entered into by Roberts, the well-known 
professional billiard-player, with the Bonzoline Manufacturing Co., 
whereby it was agreed that the Company would for five years supply 
Roberts or his nominees annually, free of cost, with 2,000 bonzoline 
billiard balls, to be supplied as and when required by Roberts; and 
Roberts agreed that he would not during the five years play any public 
exhibition of billiards other than with bonzoline balls manufactured and 
supplied by the company. Under this agreement, the bankrupt had 
received from the company 2,000 balls, of the gross total value of £600, 
of which it was estimated that he would clear a net sum of about £450 
by sales. He alleged that he had already sold all except about £80 
worth. The trustee applied for an order on the bankrupt to deliver up 
all the billiard balls he had received under the contract, on the ground 
that they passed to the trustee as “ property of the bankrupt.”” The 
bankrupt contended that these balls had really been earned by him as 
payment for his professional services, and were therefore ‘ personal 
earninys.’—Wright, J., made the order; and it was affirmed with 
costs by the Court of Appeal.— Re Roberts (1900), 1 Q. B. 122. 


PAGE 388, NOTE (6). 
See Powell, Marshall, Parkes, & Co. [1899], 1 Q. B. 710. 


ere 
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PAGE 411, LINE. 24. 


On gth April, 1897, C filed a petition for arrangement, and duly 
carried his second sitting, his offer being 20s. in the 4, pavable in six 
instalments. The first instalment was paid, but not the second, and he 
was adjudicated bankrupt on a declaration of insolvency. The D Com- 
pany had sold C certain goods, which had not been delivered, as C 
had not paid for them. The goods remained in a warehouse, and the 
D Company had a vendor’s lien on them. In the arrangement matter 
the D Company had hled a proof for the full price of the goods, and 
stated that they held no security. After the adjudication they filed a 
proof in the bankruptcy, valued their security at 460 12s. 5§d., and 
claimed to prove for the balance. On motion by the assignees for 
delivery of the goods, it was held, reversing the decision of Boyd, J., 
that on the failure to pay the composition notes, the Company were 
remitied to their origina] rights, and were entitled to rely upon their 
lien—Re Campion [1899], 2 I. R. 203. 


~~~ 
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CORRIGENDA. 





Page 108, line 8 from bottom, for “G. O. 8k to 89,” read “ rules go 
to 92.” 

Page 109, line 14 from bottom, for “ G. O. 263,” read “ rule 282.” 

Page 111, line 13 from bottom, for ‘*G. O. 2,” read “rule 1.” 

Page 113, line 23, for ‘*G. O. 74 to 80,” read ‘rules 79 to 84.” 

Page 114, line 8, strike out ‘*G. O. 112.” 

Page 115, line 4, for ‘*G. O. 38,” vead “‘rule 36;” line 10 from 
bottom, for ‘*G.O. 3,” read “rule 5.” 

Page 119, line 21, for “G. O. 31, 32, 42, 44, 48,” read “ rules 28, 
29, 39.” 


Page 136, line eres “G. O. 43,” read “rule 40;” line 30, strike 
out ‘*G. O. 88;” line 33, Sor “G. O. 86,” read “rule 91;” line 
34, strike out ‘“*G. O. 89.” 


[For G. Orders 88 and 89 there appear to be no analogous rules: 
the former practice will, therefore, prevail. See rule 283.] 
Page 139, line 14, strike out ‘‘G. O. 10, II, 12, 13.” 
Page 140, line 1, strike out ‘*G. O. 51, 60.” 
Page 141, line 16 from bottom, strike out ‘G. O. 14.” 


Page 142, lines 10 and 11 from bottom, substitute for these lines ‘‘ See 
rules 12 to 20, inclusive. As to security, rules 21 to 27, inclusive.” 


Page 143, line 42, for “15 G.O.,” read ‘rule 12 ;”’ line 14, for “16 
G. O.,” read “rule 13;” line 25, for *“G. O. 17,” read ‘*rule 
143” line 29, for “G. O. 18, 19,” read ‘rules 16, 17.” 

Page 150, lines 11 and 10 from bottom, for ‘see also G. O. 85, 149,” 
read “rules 90, 91, 92, 93, 147, 148, 149, 150.” 

Page 157, line 15 from bottom, for ‘*G. O. 111,” vead “rule 106.” 

Page 185, line 18 from bottom, for ** G. O. 85 to 89,” read “rules 90 
to 92.” 

Page 187, lines 4 and 5, for ‘* General Orders,” read ‘ rules,” and for 
‘685 to 89,” vead “go to 92.” 

Page 189, line 15, for “G. O. 138,” read “ rule 132.” 

Page 191, line 18 from bottom, for “ G. O. 82 and 92 to 97,” vcad 
‘*rule 85 and 96 to 100,” and for ‘‘ 98 to 107,” read “ 102.” 


Corrigenda. XVII 


Page 203, line 1, for “ G. O. 39, 40, 41,” read * rules 37, 38.” 

Page 207, line 20, for “G. O. 115,” read “rule 109.” 

Page 208, line 15 from bottom, for ‘‘G. O. 109,” read ‘‘ rule 136.” 

Page 209, line 19, for “G. O. 141,” read “rule 136.” 

Page 210, line 18, for “G. O. 120, 121, 122,” read “rules 137, 138, 
139.”” 

Page 210, last line, for “G. O. 155,” read “ rules 171, 172.” 


Page 211, line 7 from bottom, for “ G. O. 24 to 30,” read “rules 21 to 
27,” and for “G. O, 168, 175,” read “rules 185, 192.” 

Page 212, line 7 from bottom, for “G. O. 81 to 108,” read “rules 78, 
174, 176, 177, 185.” 

Page 214, line 3, for ‘' G. O. 156,” vead ** rule 173.” 

Page 215, last line, for “*‘ G. O. 160 to 180,” read “rules 178, 182, 189, 
197.” 


Page 217, line 25, for ‘*G. O. 114,” read “ rule 146.” 

Page 230, line 10 from bottom, for “ G. O. 197,” read “* rule 214.” 

Page 231, line 23, for “G. O. 187, 207,” read ‘‘ rules 204, 227.” 

Page 232, line 14 from bottom, for ‘‘G. O. 157, 207,” read ‘ rules 
174, 227.” 

Page 233, line 15, for “G. O. 191, 199, 205,”’ read “rules 207, 219. 


225;” line 13 from bottom, and last line, for ““G. O. 191, 210,” 
read *‘ rules 208, 229.” 


Page 234, line 8, for ‘*G. O. 110,” vead “ rule 105.” 

Page 236, line 19, for ‘‘G. O. 183, 189,” vead “ rules 200, 206.” 

Page 238, last line, for ‘*G. O. 22-118,” read “rules 19, 103, I10, 
111.” 


Page 328, line 4 from bottom, jer “Correy” read *‘ Carey.” 
Page 400, line 10 from bottom, for “ Fahy,” read “* Vahy.” 
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SYNOPTIC TABLE OF THE RULES 
AND GENERAL ORDERS. 


In the following Table the Rules of December, 1899, occupy the first 
column. The second column shows whether they have been taken 
from any and what General Order previously in force in Ireland. 
Many of them have been taken literally, and some with more or less 
alteration. Where no General Order has been mentioned after a Rule 
in the first column, it is wholly or substantially new. The numbers in 
the second column indicate the General Orders of 1872, unless where 
otherwise stated. 


General Orders of General Orders of 
1872, unless Rules of 1872, unless 
otherwise stated. otherwise stated. 


ee nT a 0 ee 


Rules of 


December, 1899. December, 1899. 


I 2 30 32 
2 2 31 33 
3 32 34 
5 3 34 z 

4 
6 4 3 36 
7 5 36 38 
8 6 37 39 
9 7 38 40 

10 8 39 42 

9 9 40 43 

12 15 4! 45 

13 16 42 

14 17 43 46 

15 18 44 47 

16 19 45 48 

17 20 46 49 

18 21 47 50 

19 22 48 52 

20 23 49 53 

21 24 50 54 

22 25 1 

23 26 52 55 

24 27 53 56 

25 28 54 57 

26 29 55 58 

27 30 56 59 

28 57 62 


Synoptic Table of the Rules and General Orders. xix 


SYNOPTIC TABLE—continued. 














ere | General Orders of | Rules of General Orders of 
December, 1899. | geheratse stared. || December, s899. | pe 7tiuness 
59 64 102 
6G 65 103 108 
61 66 104 109 
62 67 105 TIO 
63 68 106 II! 
64 107 
65) 108 113 
66 70 109 115 
67 110 {116 
68 Ur7 
69 II! 118 
70 112 
a1 113 
72 114 
73 72 II 5 1 23 
74 116 124 
75 73 ae i 
76 74 118 126 
77 75 a a 
79 76 121 129 
77 122 130 
81 78 123 r3t 
82 79 124 E32 
84 80 126 134 
8 82 127 
ee 83 mis 135 
87 129 
130 136 
89 84 131 137 
90 85 132 138 
QI 86 133 
92 87 134 139 
93 99 135 a 
94 gI 136 14! 
95 137 120 
96 92 1 33 121 
97 93 139 122 
94 140 142 
99 14! 143 
100 142 144 
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INTRODUCTORY CHAPTER 


ON 


PRACTICE AND PROCEDURE. 


Seclion 1.—Debtor’s Summons. 


Y sub-section 6 of the 21st section of the Act of 1872, it is 
provided, that if a debtor duly served with a debtor’s 
summons requiring him to pay a sum due of not less than 
420, neglects, if a trader for seven, or, if a non-trader, for 
twenty-one days succeeding the service of the summons, to 
pay such sum, or secure, or compound for the same, he will 
have committed an act of bankruptcy. 

Of this act of bankruptcy, no one save the creditor who 
issues the summons can take advantage by petitioning for an 
adjudication in bankruptcy against the debtor. Although the 
Act contemplates issuing a debtor’s summons for a debt of not 
less than £20, an adjudication cannot be made unless the 
debt amounts to at least £40—s. 20 (1872). In the English 
Act of 1869, the petitioning creditor’s debt must be £50 at 
least, and a debtor’s summons cannot be issued for a lesser 
sum. In Ireland, therefore, a debtor’s summons ought not to 
be issued where the debt is less than £40. Two or more 


creditors may, however, join to make up the amount. 
* 
A 


2 Debtor's Summons. 


A debtor’s summons is issued under s. 30 (1872); and 
before issuing it the Court must be satisfied (1) that the debt 
is due, and (2) that the creditor has failed to obtain payment 
after using reasonable efforts to do so. The practice is to 
serve upon the debtor particulars of the demand, accompanied 
with a notice requiring immediate payment, signed by the 
creditor. An affidavit in the prescribed form is then made by 
the creditor, stating (1) the amount of the debt ; (2) its nature, 
with certainty and precision ; (3) that the person summoned 1s 
a trader, if such be the fact; (4) the service of the particulars of 
demand, and that payment has more than once been required 
of the debtor; and (5) that the creditor personally applied for 
payment, or caused application to be made to the debtor 
therefor. This affidavit should be signed by a solicitor, as the 
Registrar will not otherwise issue the summons unless the 
creditor is known to him, or identified to his satisfaction 
(Rule 12). If the summons is issued on behalf of a body 
corporate or public company, the public officer, agent, or 
secretary of the body may make the affidavit (Rule 13). 

The summons is in the nature of a writ, and must have 
particulars of demand endorsed upon it, with reasonable 
certainty as to dates and otherwise. <A sealed copy must also 
be filed at the time of issuing the summons, and the copy of 
the summons and particulars shall be also sealed (Rule 14). 
Where a solicitor is employed by the creditor, his name and 
registered address must be endorsed on the summons. If the 
creditor is unwise enough to act without a solicitor, he must 
give in the endorsement both his own residence and an address 
in Dublin at which notices may be served upon him. A special 
endorsement is also printed on the summons notifying to the 
debtor the consequences of not complying with the requisitions 
of the summons, and also what he is to do if he disputes the 
debt (Rule 15). 


us rr 


Debtor's Summons. 8 


The summons must be served within twenty-one days, unless 
the Court extends the time or permits service to be substi- 
tuted (Rule 19). The person who effects the service must 
make affidavit of the fact, and the affidavit is annexed to the 
original summons on the file. Service may be substituted if 
the Court is satisfied by affidavit that the debtor is keeping 
out of the way to avoid service ; or the order may be published 
in the Gazette, and notice of the application given in a 
newspaper. 

Should the alleged debtor dispute the debt, he must make 
affidavit stating the service of the summons on him, and deny- 
ing the debt (Rule 15). Ifthe debtor is a trader, this affidavit 
must be filed within seven days after the service of the sum- 
mons ; if a non-trader, within twenty-one days. The Registrar 
then fixes a time for the hearing of the debtor’s application to 
dismiss the summons. The debtor’s solicitor is to serve a 
copy of this notice upon the solicitor for the creditor three 
days before the day fixed for the hearing (Rule 16). The case 
is heard before the Court upon the evidence of the parties, 
who may be examined and cross-examined ; and should either 
side require the opposite party to produce books or documents, 
notice for their production should be served a reasonable time 
before the hearing. The Court, if satisfied that the debt is not 
due, will dismiss the summons, with or without costs ; but if a 
doubtful question exists, the Court may stay the proceedings, 
with or without requiring the alleged debtor to give security ; 
and direct the creditor to try the question either with a jury or 
before the Court itself—ss. 30, 66 (1872)—or before any other 
Court of competent jurisdiction, s. 30 (1872). [See Rules 96 
to 101, as to trials.] Where complicated questions of account 
arise between the parties, it is plainly not a case for a debtor’s 
summons ; and in practice the Judge by consent refers such a 
case to an officer of the Court. No debtor can be adjudged 
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bankrupt under s. 21, sub-s. 6 (1872), pending an application 
to dismiss the summons, or during a stay of proceedings 
thereon. Should a tral be had in another Court, the debtor, 
if he succeeds, may have the summons dismissed, upon pro- 
ducing the judgment or an office copy thereof (Rule 17). A 
debtor’s summons ought not to be resorted to in a complicated 
case. 

Should the Court require security to be given, it may be by 
bond, with one or more sureties, for an amount fixed by the 
Court (Rules 21, 22), or by lodgment of the sum in the Bank 
of Ireland in lieu of security (Rule 26), or the security of an 
approved Guarantee Association may be taken (Rule 24). If 
a bond is given, notice of the sureties must be served on the 
solicitor for the creditor two clear days before the day for 
signing the bond (Rule 25). The sureties must make affidavit 
of their sufficiency, and may be required to attend the Court 
for cross-examination (Rule 26). The bond is to be executed, 
and attested in presence of the Chief Registrar or Registrar 
(Rule 27). If money is lodged in lieu of security, notice of 
the fact must forthwith be given to the person entitled to the 
security (Rule 23). Within twenty-one days from the com- 
pletion of the security, the creditor must take and continue 
his proceedings for payment of the debt, and prosecute them 
with effect and without delay (Rule 18). Should he fail to do 
so, notice of motion may be served to dismiss the summons 
with costs, specifying in the notice the grounds of the 
application. 

Should the debtor not apply to dismiss the summons, or 
should his application be refused, an act of bankruptcy will 
have been committed—s. 21, sub-s. 6 (1872). The only per- 
son who can present a petition for adjudication upon this act 
of bankruptcy is the summoning creditor. If no application 
has been made to dismiss the summons, the summoning 
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creditor, if he petitions for adjudication, should, with his peti- 
tion, produce a “certificate” of no application to dismiss 
debtor's summons; or if such an application was made, and 
refused, he should produce the order refusing it. The petition 
should be supported by an affidavit of the petitioner, showing (1) 
that he is the same person who issued the debtor’s summons; 
(2) that the debt specified in the petition is the same debt or 
included in the debt for which the summons was issued ; and 
(3) that the debt has not been paid, compounded for, or 
secured, and is still justly due. 

If after a debtor’s summons has been granted, and before 
a petition in bankruptcy can be presented, it is made to appear 
to the Court that the debtor is about to leave Ireland in order 
to avoid payment of the debt, or to avoid or delay proceedings 
in bankruptcy, a warrant may issue for his arrest—s. 78 (1872). 
The warrant may be granted before the summons is served ; 
but the summons must be served at the time of the arrest, if 
not before—s. 79 (1872). 

All documents in relation to a debtor’s summons prior to 
the petition for adjudication (which necessarily becomes. a 
document in the bankruptcy matter) are separately filed in the 
office, and should be prepared so as that they may be filed 
bookwise: that is to say, that they may be turned over from 
right to left, being fastened along the left-hand margin. The 
bankruptcy file is differently kept; and documents upon it are 
fastened along the upper margin, and turned over from bottom 
to top. Where there is writing on both sides of the page, it is 
essential to observe this difference ; as documents improperly 
prepared cannot be received in the office. 


Section 2.— Proceedings for Adjudication. 


S. 120 (1857) provides that any debtor may petition for 
adjudication against himself; and by Rules 28, 29, such a 
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petition is made equivalent to a declaration of insolvency. If 
the petitioning debtor is a prisoner, as defined by s. 4 (1857), 
that is to say, in custody for any debt, damages, costs, or sum 
of money, or for contempt for non-payment of money or costs, 
he need not show that he has any assets—sec. 18 (1872); but 
if he be not a prisoner, his petition must be supported by an 
affidavit of assets, so that it may be made to appear to the 
Court that hiseavailable estate is sufficient to produce at least 
450 (Rule 36). Declarations of insolvency are, however, still 
frequently obtained, though now usually for the purpose of 
founding an adjudication upon a creditor’s petition. The 
declaration of insolvency must set forth that the debtor is 
unable to meet his engagements with his creditors. It must 
be signed in presence of a solicitor, who must subscribe his 
name as a witness to its due execution, and must make affidavit 
of the fact, and that he explained the nature and effect of the 
document to the debtor (Rule 28). The debtor’s petition 
against himself must be verified by an affidavit, which is in 
fact, though not in form, a declaration of insolvency. 

Petitions for adjudication are, however, more frequently 
hostile proceedings by creditors. Such a petition must be 
founded on (1) an act of bankruptcy, and (2) a debt available 
for adjudication. The acts of bankruptcy are enumerated in 
s. 21 (1872), and the particular act relied on by the petitioner 
must have been committed not more than six months before 
the filing of the petition—s. 115 (1857). The debt of the 
petitioning creditor must be forty pounds or upwards ; but two 
or more creditors, whose debts amount in the aggregate to 
forty pounds, may join in one petition—s. 20 (1872). The 
petition must show the amount of the debt, and either that it 
is not a secured debt—that is to say, secured on the debtor’s 
estate or any part of it—or that if the petitioner hold such 
security, he is willing to give it up for the benefit of the 


Proceedings for Adjudication. T 


creditors, or that he estimates its value at an amount to be 
specified in the petition. The petition must be verified either 
by the petitioning creditor or some one who can depose to the 
facts (Rule 32). Iftwo or more creditors not in partnership 
join in a petition, each must verify the facts concerning himself 
(Rule 33). One partner may, however, sign and verify a 
petition for the firm. A public officer, authorized to sue on 
behalf of a copartnership, may petition on its behalf—s. 118 
(1857), and a secretary or public officer of a company may 
verify a petition—s. 119 (1857). The officer who receives the 
petition must endorse on it the date and hour of the day of 
the filing of it (Rule 30). With the petition is filed a proof of 
debt, for the purpose of the adjudication (Rule 39, Act of 
1857, s. 127); and where the debtor is a trader, an affidavit of 
the trading. 

It is also necessary, for the purpose of procuring an adjudi- 
cation, to give satisfactory proof of an act of bankruptcy. 
Should the act of bankruptcy, for example, be the execution 
of an assignment to trustees of the debtor’s property for the 
benefit of his creditors, the deed must be produced, with an 
affidavit of one of the attesting witnesses; and should the 
person in whose custody it is refuse to part with it, or the 
attesting witness to make the affidavit, the one may be sum- 
moned to produce the deed in Court, and the other to prove 
its execution by the debtor—s. 126 (1857). So if the act of 
bankruptcy be a declaration of insolvency, it must be produced. 
In a word, the Court must be satisfied by proof in each case 
that an act of bankruptcy has been committed, and committed 
within the specified time, that is to say, not more than six 
months prior to the filing of the petition. 

If the debtor is not a trader, it must be shown that the debt 
was contracted after the passing of the Act of 1872 (s. 22); for 
before the passing of that Act non-traders were not liable to 
the bankruptcy laws. 
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In the case of a partnership, any creditor whose debt would 
entitle him to petition against all the partners of a firm may 
petition against one or more of them; and a petition against 
two or more persons may be dismissed as to one or more with- 
out affecting the others—s. 122 (1857). 

It sometimes happens that a petition is filed, but not subse- 
quently prosecuted by the person presenting it. S. 121 (1857) 
provides that if the petitioning creditor do not, within five days 
after his petition is filed, or within such extended time as the 
Court may on application give, proceed to obtain an adjudi- 
cation, any other creditor whose debt would support an adjudi- 
cation and form a petitioning creditor’s debt may, within the 
next seven days, stand in his place. If, however, the petition 
be not proceeded with in such seven days, or such extended 
time as the Court may give, it shall stand dismissed. If two 
or more petitions are presented against the same debtor, that 
which 1s first presented is entitled to be first heard. Should it 
not be proceeded with, as provided by s, 121 (1857), or should 
the debtor show cause against it, or where delay will be 
avoided, a subsequent petition may be proceeded with ; and if 
the Court make an adjudication upon such subsequent petition, 
all other petitions against the debtor shall stand dismissed 
(Rule 41). 

If a petition presented against himself by a debtor is not 
effectually prosecuted within fourteen days, or such extended 
time as the Court may give, it shall be dismissed—s. 127 
(1857). 

It is frequently necessary to bring witnesses before the Court 
in order to make the requisite proofs before adjudication. <A 
subpcena will be issued at the instance of the creditor, with or 
without a clause requiring the production of books, deeds, or 
papers. The name of one witness only shall be inserted in 
each subpoena (Rule 85). A sealed copy must be served 
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personally on the witness : and, if necessary, the service must 
be proved by affidavit (Rule 86). The practice in summoning 
witnesses, whether by the assignees, the creditor, the debtor, 
Or any respondent in any matter, is similar, The Court has 
also power to order the oral examination of witnesses in the 
country when they reside twenty miles or more from Dublin— 
Ss. 370 (1857). Any witness refusing to be sworn, or to 
answer, or to answer sufficiently, or to produce books or 
documents when required, may be committed to prison— 
S. 385 (1857). 
Section 3.—Proceedings after Adjudication. 


The order of adjudication is an order under seal, signed by 
the Registrar ; and a duplicate of the order should forthwith 
be served upon the debtor—s. 129 (1857). The mode of 
serving the duplicate adjudication is regulated by the same 
section and by Rule 43. It should be effected by a messenger 
of the Court, unless otherwise ordered, and be made personally, 
or by leaving it at the last known place of abode or place of 
business of the bankrupt. An affidavit of service must be 
forthwith made and filed. The duplicate adjudication 1s 
endorsed with a notice stating that the time allowed for show- 
ing Cause against the adjudication is three days from the service 
unless the Court extends the time, which it may do to a period 
not exceeding seven days—s. 129 (1857). An application to 
extend the time should be made to the Court before the three 
days have expired from the service of the duplicate, but where 
this application could not be made in time, the Court would 
probably exercise its general jurisdiction, and make an order to 
extend the time at any time within the seven days. I shall first 
assume a case in which the debtor shows cause against the ad- 
judication. This he may do upon the ground that the petition- 
ing creditor’s debt, or that the alleged act of bankruptcy, is 
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not sufficient to support the adjudication; and he may 
dispute either or both matters. The course to be adopted 
is to file within the proper time (three days or seven, as the 
case may be) a notice stating what it is intended to dispute. 
This notice should be carefully drawn, and should specify with 
particularity the grounds on which the debtor relies. The 
officer then endorses on the notice the day appointed for 
hearing ; and a copy of the notice and endorsement is served 
before the day fixed for the hearing upon the solicitor for the 
petitioning creditor. If the notice is not served, or being 
served, if the debtor does not appear, the notice to show cause 
stands dismissed (Rule 46). So soon as the notice is filed, the 
debtor’s solicitor should apply for and take out copies of the 
proceedings on which the adjudication is founded (Rule 45). 
The practice under the orders of 1872 was that the petitioning 
creditor’s debt, the trading and act of bankruptcy, so far as 
notice disputing them was given, were again proved. Now 
by Rule 46 the onus ts thrown on the debtor to show that the 
matters he disputes are insufficient to support the adjudication. 
Witnesses, whether for or against the adjudication, may be 
examined and cross-examined. If new evidence be given, the 
Court may adjourn the hearing (Rule 46). In practice it was 
usual for the debtor to make his case on affidavit before the 
time fixed for the hearing. 

Should the bankrupt not show cause against the adjudica- 
tion, or if the notice to show cause should be dismissed, the 
adjudication stands good, and’ notice of the adjudication must 
be given in the Dublin Gazette (1857, 8. 129). The solicitor for 
the petitioning creditor has the carriage of the proceedings, 
which must be carried on at the cost of the petitioning creditor 
until a creditors’ assignee or trustee is appointed (Rule 34). 
The solicitor must at once cause a summons to issue, specify- 
ing the two public sittings appointed for him to surrender and 
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conform, and a sealed copy thereof to be served on the 
bankrupt Zersonally. Should personal service be imprac- 
ticable, he must apply to the Court to direct some other mode 
of service, and this application must be grounded upon an 
affidavit of the facts satisfactory to the Court. An affidavit of 
the service must be made and filed forthwith (Rule 47). The 
Statement of affairs must be filed on the day before the first 
public sitting (Rules 115, 116), and the accounting statement, 
if so ordered by the Court, ten days before the final examina- 
tion (s. 138, 1857; Rule 232). If it should be made to appear 
to the Court that the bankrupt is keeping out of the way, and 
that the summons cannot be personally served in consequence, 
or that he is about to leave Ireland, or to remove his goods, 
the Court may issue a warrant for his apprehension, and he 
may thereupon be brought before the Court to be examined— 
s. 125 (1857). 

It may happen that after adjudication the petitioning cre- 
ditor’s debt is found insufficient to support it. In such a case, 
if any creditor who has proved a sufficient debt makes applica- 
tion for the purpose, the Court may order the petition to be 
proceeded with—s. 128 (1857). 

(ne of the most important duties cast upon the solicitor for 
a bankrupt is the preparation of the Statement of Affairs. 
Often, through ignorance, the bankrupt is found to be scarcely 
able to give a very accurate account of his position ; and some- 
times, from dishonest motives, he will endeavour to conceal 
the truth. The solicitor’s duty is to elicit the facts from igno- 
rant clients, and, if possible, to prevent any concealment or 
misstatement of circumstances of which the Court should be 
informed. This statement must be filed at latest one day 
before the day appointed for the first sitting. It must be com- 
plete according to the prescribed form ; must be signed by the 
bankrupt on each page, and verified on oath (Rule 115). The 
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solicitor must also lodge a duplicate or fair copy of the State- 
ment of Affairs in the office at the same time (Rule 116). 

The first of the two sittings which the bankrupt has been 
summoned to attend is a sitting to surrender and conform, and 
for proof of debts and choice of creditors’ assignee (Rule 117). 
The bankrupt, in the first place, is to surrender, and his 
solicitor should have in Court a surrender paper ready to be 
subscribed by the bankrupt in open Court. 

S. 246 (1857) provides that every creditor may prove His 
debt either by his own oath or the oath of any other person at 
the sitting for choice of assignee and final examination, and 
every other sitting for proof of debts ; or by affidavit. Notice 
by post must be given of the public sitting for proof of debts 
to every creditor entered in the bankrupt’s Statement of Affairs 
whose debt has not been already proved (Rule 75). The 
affidavit and proof of debt may be made by the creditor, or 
his agent or clerk; but in the latter case the agent or clerk 
must state his position in the creditor’s employment, his know- 
ledge of the fact that the debt was incurred, and his belief that 
it has not been paid (Rule 184). In practice debts are almost 
invariably proved by affidavit; but the Court has power to 
examine every person proving a debt, and to require further 
proof if necessary—s. 246 (1857). Bills of exchange, promis- 
sory notes, or other documentary evidence of the debt, should 
be attached to the affidavit. A proof upon a bill of exchange 
will not be received unless the bill is attached thereto ; other- 
wise two or more persons might prove on the same bill. 

The creditor should Azmse// sign the appointment of an agent 
or proxy, usually a solicitor practising in the Court, to repre- 
sent and vote for him—s. 265 (1857). The rule in appointing 
a creditors’ assignee is that, other things being equal, the 
person selected by the major part z# value of the creditors is 
selected. If, however, any proper ground can be assigned 
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against the person having this majority, the Court will not 
appoint him. As a rule, for example, it will not appoint a 
solicitor, or a near relative of the bankrupt, or if there is a 
creditor largely interested, and otherwise eligible, it is slow to 
appoint a creditor for a mere nominal amount. A creditor 
living out of the jurisdiction will not be appointed. As there 
is frequently a keen contest for the appointment, solicitors 
should be careful to see that the affidavits of proof are suffi- 
cient, and that the creditor himself has signed the authority to 
vote. 

Proof of debts may also be made at the sitting for Final 
Examination, or at any sitting held for the purpose. The 
sittings for Proof of Debts are ordinarily held before the Chief 
Registrar—s. 49 (1857) ; and a creditor may either prove his 
debt at the sitting itself, or send the affidavit by post to the 
Official Assignee, four days previously to the sitting (Rule 
147). Should the Official Assignee be of opinion that any 
affidavit so sent to him ought not to be admitted as a proof, 
in whole or in part, or that further evidence should be given, 
he must return it, and intimate to the creditor that he must 
himself establish it before the Chief Registrar (Rule 148). 
The decision of the Chief Registrar, whether rejecting or 
admitting a proof, or acting under any delegation of the powers 
of the Judge, is subject to be reviewed, rescinded, or varied by 
the Court (Rule 3). The proper course, however, to adopt 
where a proof has been admitted which the bankrupt or the 
creditors’ assignee thinks ought to have been rejected, is to 
move the Court that it may be expunged, in whole or in part— 
s. 263 (1857). 

If after the filing of the Statement of Affairs, and before the 
Final Examination, any inaccuracy or omission is discovered 
in the Accounting Statement, the Court may permit it to be 
amended—s. 138 (1857). Such inaccuracies and omissions 
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are most likely to be observed in preparing or in vouching the 
Accounting Statement, which must be filed ten days before 
the day appointed for the second public sitting. It must be 
verified by the bankrupt, and a fair copy must be lodged along 
with it. As the passing of the Final Examination to a large 
extent depends upon the accuracy and candour with which the 
Statement of Affairs and Accounting Statement are prepared, 
the bankrupt’s solicitor cannot take too much pains in the 
performance of this duty. In cases of difficulty the Court 
will make the bankrupt an allowance out of the estate, for the 
purpose of employing an accountant ; and the application for 
such assistance may be made either by the bankrupt or the 
assignees—s. 138 (1857). The bankrupt must attend the 
Official Assignee, and vouch the items in his Accounting 
Statement (Rule 232); and the attendance of his solicitor, as 
well as that of the solicitor for the assignees, is invariably 
allowed. | 
At the second sitting for the Final Examination of the 
bankrupt, the Official Assignee’s report respecting the bank- 
ruptcy is submitted to the Court (Rule 233). The bankrupt 
must be in attendance, and may be cross-examined on behalf 
of the assignees as to any matter in reference to which discovery 
or explanation is sought. The examination is generally taker 
in short-hand by a sworn short-hand writer. Assuming the 
result of the cross-examination, if any, to be favourable, and 
the report of the Official Assignee to be satisfactory, the Final 
Examination will be passed. His solicitor will have in Court 
a Final Examination deposition, which will be subscribed in 
Court. If any of the debts of the bankrupt were contracted 
before the passing of the Act, he will be entitled to obtain a 
protection from arrest for a limited period, which may, how- 
ever, from time to time be extended, if the Court should think 
fit, and this protection may be given whether he actually pass 
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his Final Examination or not—s. 141 (1857). The Court may 
adjourn the Final Examination to a future day, or, in its dis- 
cretion, may adjourn it size die—s. 140 (1857). 

Should the bankrupt pass his Final Examination, the next 
step to be taken by him is to apply for a Certificate, if his case 
is One justifying such an application. The notice of applica- 
tion must set forth with precision which of the conditions 
precedent to the granting of a Certificate, enumerated in s. 56 
(1872), have been complied with, or the circumstances on 
which he relies as entitling him to a Certificate. He must 
show either that his estate has paid ten shillings in the pound, 
or he must satisfy the Court that the failure to do so arose 
from circumstances for which he cannot be held responsible. 
Cases under the Trustee sections are mentioned in s. 56, 
sub-s. 2, but it is unnecessary to deal with them in this place. 
The bankrupt’s solicitor will take the notice to the Registrar, 
who will appoint a day for hearing the application: The notice 
must be served on the creditors’ and Official Assignee, and 
also on every creditor whose debt is proved or admitted in the 
Statement of Affairs, twenty-one days before the day appointed 
for the hearing. Questions of conduct may be gone into at 
the hearing, and the bankrupt may be examined and cross- 
examined. Assuming that the Court ts satisfied that he should 
obtain a Certificate, it will be granted, but not delivered out 
until after the time for an appeal has passed. ‘lhe Gasefte 
charges must be deposited with the officer by the bankrupt 
(Rule 236). At any time during three years after the passing 
of the Final Examination, or close of the bankruptcy, if the 
bankrupt pays or tenders to the creditors who have proved a 
sum which, with former dividends, will make up ten shillings 
in the pound, he is entitled to apply for his Certificate—s. 60 
(1872) (Rules 238, 239, 240). He must, in the first instance, 
file a verified statement of the sums paid or tendered ; and then 
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a day will be fixed by the Registrar, of which notice must be 
given, as in the ordinary case. 

Should the creditors’ assignee die, or should the Court for 
any cause remove him pending the bankruptcy, a public sitting 
must be taken out for the appointment of his successor, and 
ten days’ notice of it must be given to all the creditors entered 
in the bankrupt’s statement, or who have proved their debts. 
The voting for a creditors’ assignee then proceeds at the sitting 
in the ordinary way under s. 265 (1857). 

Public sittings are held at such time as the Court may think 
fit, for audit of the accounts of the assignees—s. 286 (1857) ; 
and for dividend—s. 288 (1857); or the sanie sitting may be, 
and usually is, appointed for both purposes—s. 289 (1857) ; 
and if the estate has not been wholly divided upon the first 
dividend, a second public sitting must be appointed, within 
eighteen months after the filing of the petition, when a second 
dividend shall be declared; which is final unless there is an 
action pending, or property of the bankrupt remaining unsold, 
or which afterwards comes to the hands of the assignees ; in 
which case a subsequent dividend shall be made within two 
months—s. 290 (1857). 

The procedure tn case of the bankruptcy of a Joint Stock 
Company is regulated by s. 151 (1857) to s. 177 (1857), in- 
clusive. Companies registered under the Joint Stock Com- 
panies Act, 1856, or the Companies Act, 1862, are not liable 
to become bankrupt—s. 177 (1857)—s. 31 (1872). 

Immediately upon an adjudication in bankruptcy, the bank- 
rupt’s property of every kind, personal—s. 267 (1857), and 
real—s. 268: (1857), including all debts due to him, vests in 
the assignees. So any property which may revert, descend, be 
devised or bequeathed to him before he shall have obtained 
his Certificate, becomes forthwith absolutely vested in the 
assignees. Where the bankrupt possessed any property a 
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conveyance or assignment of which would require to be 
registered, enrolled, or recorded, the certificate of the appoint- 
ment of the assignee should be at once registered—s. 269 
(1857), and it is the duty of the solicitor for the petitioning 
creditor to see that this is done. Although, however, the per- 
sonal property of the bankrupt vests in the assignees by force 
of the adjudication, he is entitled to retain household furniture, 
tools, implements of trade, and other like necessaries, to the 
value of £20. These articles the bankrupt should specify and 
select, and they are thenceforth called excepted articles— 
s. 298 (1857). Of all other articles of furniture and tools, an 
inventory is to be made and delivered to the Official Assignee; 
but the removal or sale of articles of this class may be post- 
poned by order of the Court. All property of the bankrupt is, 
as soon as possible after adjudication, seized and taken posses- 
sion of for the assignees by the Messenger of the Court— 
s. 72 (1857)—who is authorized and required to do so bya 
warrant of seizure. Where there is a fund in Court, it is 
usual to make the bankrupt a weekly allowance for the main- 
tenance of himself and family—s. 301 (1857). Asa rule, this 
allowance will not be given till he has filed his Statement of 
Affairs. 

It must not be supposed that bankruptcy always follows the 
smooth and regular course I have endeavoured to describe, 
from the filing of the petition to the audit and final dividend. 
Cases occasionally come before the Court which have in them 
the elements of dishonesty ; and even in the most honest cases 
complications are frequent. It may be well, therefore, to in- 
dicate some of the points which from time to time occur in 
actual practice, and to refer to the sections and rules relating 
to them. In the case of a bankrupt trader, for example, 
actions may be pending against him; writs may be in the 
sheriff's hands unexecuted at the time of the adjudication ; or 

ee 
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the sheriff may have, within a few days before the adjudication, 
levied the execution by seizure and sale. It may with good 
reason be suspected that the bankrupt has concealed or made 
away with some part of his stock-in-trade, money, or effects ; 
he may have made conveyances of lands, or transfers of 
chattels, or payments of money, within less than three months 
before his bankruptcy, and made them without pressure or 
without consideration ; he may have in his possession lands or 
houses of which persons claim to be mortgagees, or other 
property on which they assert that they have charges; he may 
have pledged goods entrusted to him as an agent to sell on 
commission ; he may owe rent to his landlord, and wages to 
his servants and work-people; he may have entered into 
contracts still unfulfilled ; may possess leasehold properties 
subject to heavy rent or onerous covenants ; and may have 
goods of other persons in his hands which are apparently his 
own. In any or all of these cases it is essential that the 
practitioner should be familiar not only with the general 
features of the law, but with the proper mode of proceeding. 
If there is an action or suit brought or pending against the 
bankrupt, or if a judgment have been recovered against him, 
and the sheriff has not received or has not yet executed the 
writ, the course to be adopted is, to move, under s. 68 (1872), 
for an order to restrain the plaintiff in the action or suit, or the 
V judgment-creditor, as the case may be, from further proceed- 
ings. The motion should be grounded upon the proceedings 
already taken in the action, &c., and on the adjudication ; 
and, as a rule, the facts should be set out in an affidavit. If 
an assignee has not been appointed, the petitioning creditor is 
the proper person to bring forward this motion ; but he ought 
to confer with the Official Assignee before instituting it, and 
obtain his sanction and concurrence. The Court will by its 
order restrain the action or process, putting the applicant 
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under the terms of abiding any further order as to damages, if 
it should be of opinion that the plaintiff or judgment-creditor 
had sustained any, by reason of his proceedings being re- 
strained. Actions, &c., may be restrained, whether the debtor 
is or is not a trader, and in arrangement cases as well as in 
bankruptcies. 

Again, the sheriff may have levied an execution by seizure 
and sale of the goods of the bankrupt. If he be a non-trader, 
or if the execution is for a sum of not more than £20, then 
s. 54 (1872) does not apply, and the execution creditor retains 
his common law rights. But every sheriff, when he levies an 
execution on foot of a judgment or civil bill decree for a sum 
exceeding £20 against the goods of a trader, is bound under 
s. 54 (1872) to retain the proceeds of the sale for fourteen 
days. If within that time he receives no notice of a bank- 
ruptcy petition against the trader, the execution creditor is 
entitled to the proceeds. But if notice be given to him, he 
must hold the proceeds of the sale, less his expenses, in trust 
to pay the money over to the assignees. It follows from this 
section, that it 1s the duty of the solicitor for the petitioning 
creditor to give immediate notice of the presentation of the 
petition to any sheriff who has executed a wnit of 7. fa. or 
civil bill decree against the goods of the bankrupt trader for a 
sum exceeding £ 20. 

It is no uncommon occurrence to find that a person on the 
verge of bankruptcy has made away with part of his stock-in- 
trade, or given large sums of money to some relative to keep 
for him until the storm has blown by. The bankrupt himself 
may, at any time after the adjudication, be summoned to 
attend the Court, and examined—ss. 305, 306 (1857). His 
wife—s. 107 (1857), and any person suspected of having any 
part of his property, or who is believed to be capable of giving 
any information concerning his trade, dealings or effects, may 
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also be examined—s. 308 (1857). Issue a separate summons 
for each witness, and, if necessary, call for the production of 
books and documents. Anyone so summoned as a witness 
not obeying the subpoena may be arrested upon a warrant. 
The application for a warrant should be supported by an 
affidavit of the service of the summons. If the witness is 
keeping out of the way, and cannot be served with a subpcena, 
this fact should be made to appear, to the satisfaction of the 
Court, upon affidavit, whereupon service of the summons may 
be ordered to be substituted—s. 309 (1857) (Rule 103). Persons 
present in Court, though not summoned, may be examined— 
s. 116 (1857). The ordinary course of examination is as fol- 
lows :—A short-hand writer issworn. Counsel for the assignees 
proceeds to cross-examine the witnesses, all of whom save the 
person under examination should be directed to leave the 
Court. Counsel for the bankrupt may then, if he thinks it 
prudent, elicit any facts favourable to his client. If property 
is discovered in the course of the examination, the Messenger 
will be directed to obtain possession of it, and furnished with 
a search warrant for the purpose—s. 326 (1857). Any person 
discovering or disclosing property of the bankrupt concealed or 
withheld may have an allowance made to him—s. 282 (1857). 

An examination of this kind leads at times to a disclosure of 
some of the grave offences against the bankrupt laws enumerated 
in the Debtors (Ireland) Act, 1872, ss. 11, 12, 13: and cases 
occur now and again which the Court is imperatively called 
upon to deal with by ordering a prosecution. To obtain such 
an order, the assignee must in the first place report in writing 
to the Court that in his opinion the bankrupt has been guilty of 
an offence or offences under the Debtors Act; and thereupon, 
if the Court thinks that there is a reasonable probability of a 
conviction, it will order the assignee to prosecute—Debtors 
Act, s. 16. The subsequent proceedings in the case belong 
rather to the criminal than to the bankrupt law. 
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Fraudulent conveyances have been long a fruitful source of 
litigation ; and in s. 53 (1872), and the notes thereto, the law 
bearing upon the subject may be consulted. What we have to 
do with in this place is the procedure by which a case of sup- 
posed fraudulent preference is to be brought before the Court. 
If the alleged fraudulent preference be a conveyance by deed, 
the assignee must apply to the Court, by motion upon notice 
to the grantee of the deed, to set it aside. If the transaction 
sought to be impeached is the payment of money, or the 
handing over of goods by the bankrupt before the bankruptcy, 
a motion on notice to the recipient of the money or goods 
should be made to the Court for an order declaring the 
payment or transfer void, stating the grounds of the motion, 
and praying for an order that the money may be paid back, or 
the goods handed over to the assignees. The motion must 
be supported by affidavits showing the facts; and to resist it 
counter-affidavits may be filed. Voluntary settlements under 
s. 52 (1872) may be brought before the Court, impeached, 
and in proper cases declared void by the Court upon similar 
motions. 

Where property of the bankrupt, real or personal, comes 
into the hands of his assignees, and any person claims a 
mortgage, legal or equitable, thereon, or any charge or lien 
upon it, he may file a charge in the office of the Court, setting 
forth the facts. The charge need not now, as formerly, be 
verified by affidavit (Rule 58). Notice of the filing of it, and of 
its purport and prayer, must be given to the person to be made 
liable or affected thereby, who shall have twenty-one days to 
discharge it (Rules 57, 58). The charge and discharge are in 
fact pleadings, and must be carefully prepared. If no dis- 
charge is filed, the chargeant shall set down the charge to be 
heard, upon notice to the persons who might have discharged it 
(Rule 58). Ifa discharge is filed, notice of the filing of it must 
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forthwith be given ; and both parties shall then have ten days, 
either to file affidavits, or apply to the Court for the viva voce 
examination of witnesses (Rule 59). Upon filing affidavits, 
each solicitor should give notice thereof to the other side; 
naming any proposed witnesses in the notice (Rule 59). After 
the ten days have elapsed, either party, by motion on notice, 
may apply for directions as to further or other evidence (Rule 
60); and the charge and discharge may be set down for 
hearing (Rule 61). Notice may be given requiring the produc- 
tion of books and documents, and no evidence will be received 
without notice thereof to the opposite party (Rule 62). But the 
assignees may apply for the examination of any witness pending 
the hearing (Rule 63). The case is then argued by counsel ; 
and as the interests involved are frequently as considerable as 
those at stake in a Chancery suit, great care and nicety are 
required, not only in the pleadings, but in the preparation of 
the proofs. Rules 57 to 64, inclusive, state with much 
precision the practice in cases of charge and discharge. 
The 7oth General Order of 1872, which provided that 
mortgagees or persons having any charge or hen upon any 
part of a bankrupt’s or arranging debtor’s estate might file a 
charge, was never very largely availed of, since it was quite 
optional with a mortgagee to come in and submit to the juris- 
diction. Rules 65 to 68, inclusive, regulate the practice in 
cases where a mortgagee, or chargeant, or a person claiming a 
lien, chooses to put the Court in motion ; the machinery being 
an application to the Court setting forth the facts, and praying 
for a sale. But if the mortgagee or person claiming to have a 
charge or lien does not put the Court in motion, Rule 69 
supplies the defect which existed under the General Orders of 
1872, and enables the Court, after notice to the person entitled, 
or appearing so to be, to the mortgage, charge, or lien, to order 
a sale, subject to such mortgage, charge, or lien. : 
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It may happen that a trader acting as agent for another 
person, and entrusted with goods to sell on commission or 
otherwise, may before his bankruptcy pledge these goods for 
bona fide advances, with persons not aware that he is merely 
an agent and acting without authority. ‘The 5 & 6 Vict., c. 39, 
s. 6, authorized the owner of the goods to redeem them, or 
recover from the persons with whom they were pledged the 
balance of the proceeds, in case they have been sold. The 
5 & 6 Vict., c. 39, has been wholly repealed by the Factors 
Act, 1889; but s. 12, sub-s. 2, substantially re-enacts this 
portion of it.* S. 259 (1857) provides that such owner, if he 
have redeemed the goods, shall be entitled to prove for the 
amount he has paid to redeem them, or if they are not. re- 
deemed, for the value of the goods. If the bankrupt’s estate 
should have a claim against the owner of the goods—for 
example, for commission—the money paid, or the value of the 
goods, may be set off against the claim of assignees. See 
as to set-off, s. 251 (1857). It will be the business of the 
solicitor for the person making the claim to see that his client’s 
proof is properly framed, and that the facts are fully stated to 
the Registrar or Judge. 


* The section is as follows :—‘‘ 12. (1) Nothing in this Act shall authorize 
an agent to exceed or depart from his authority as between himself and his 
principal, or exempt him from any liability, civil or criminal, for so doing. 
(2) Nothing in this Act shall prevent the owner of goods from recovering 
the goods from an agent or his trustee in bankruptcy at any time before the 
sale or pledge thereof, or shall prevent the owner of goods pledged by an 
agent from having the right to redeem the goods at any time before the 
sale thereof, on satisfying the claims for which the goods were pledged, and 
paying to the agent, if by him required, any money in respect of which the 
agent would by law be entitled to retain the goods, or the documents of 
title thereto, or any of them, by way of lien as against the owner, or from 
recovering from any person with whom the goods have been pledged any 
balance of money remaining in his hands as the produce of the sale of the 
goods, after deducting the amount of his lien.” 
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The rights of a landlord in the Bankrupt Court, and the 
liabilities of the assignees in reference to the bankrupt’s lease- 
holds, are regulated by s. 97 (1872), ss. 270, 271, and 321 
(1857), and Rule 146. Landlords are also liable to be affected 
by the Preferential Payments in Bankruptcy (Ireland) Act, 
1889 ; to which I shail refer further on. After an act of bank- 
ruptcy has been committed, a distress for rent, by a landlord, 
is only available for six months’ rent accrued due prior to the 
filing of the petition ; and this, whether the distress is made 
before or after the petition is filed. The landlord must come 
in as an ordinary creditor for the residue of his rent—s. 321 
(1857). The act of bankruptcy must be one to which the title 
of the assignees can relate back. The assignees, or any pur- 
chaser from them of the bankrupt’s interest in crops, shall not 
use or dispose of any hay, straw, grass, roots, or any other 
produce, or manures or dressings, except in the way in which 
the bankrupt tenant might have taken and used them—s, 270 
(1857). Where a bankrupt has an interest in land under a 
conveyance or agreement, subject to a rent, or is entitled toa 
lease or agreement for a lease, his assignees may elect to take 
the land, or the benefit of the lease, or agreement for a lease, 
of the bankrupt ; who shall thenceforth be relieved from the 
liability to pay rent accruing after the filing of the petition— 
s. 271 (1857). The solicitor for the landlord should, as soon 
as possible after the bankruptcy, require the assignees by notice 
to state whether they elect to take the land, conveyance, lease, 
&c.; and if the assignees do not, within a reasonable time, 
elect to take, or say they decline to do so, an application 
should be made to the Court, by motion on notice to the 
assignees and the bankrupt, for an order upon the assignees 
to elect to take the land, conveyance, lease, or agreement, or 
for an order upon them and the bankrupt to deliver up the 
lease, agreement, or conveyance. If the assignees do not elect 
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to take the lands, &c., the landlord has only the bankrupt to 
look to for his rent until the lease or other document ts de- 
livered up to him. The assignees may, under s. 97 (1872), 
execute a disclaimer, first obtaining the Jeave of the Court for 
the purpose (Rule 146), of any lands of the bankrupt of any 
tenure burdened with onerous covenants ; as, for example, a 
covenant to pay a higher rent than the premises are really 
worth. They may do this even after entering into possession, 
exercising acts of ownership, and endeavouring to sell. If the 
assignees elect, under s. 321 (1857), not to take the lease or 
conveyance, then they need not execute a disclaimer. Upon 
the execution of a disclaimer, the lease is deemed to have been 
surrendered on the date of the adjudication—s. 97 (1872). 
Under the same section, the assignees may, by leave of the 
Court, execute a disclaimer of unprofitable contracts, unmar- 
ketable shares in companies, or other property not readily 
saleable, the possession of which would prove burdensome. 
Should a contract have been made by the bankrupt, the breach 
of which, if he had not become a bankrupt, would have sub-. 
jected him to an action for damages, the Court may direct the 
damages to be assessed by a jury, either before itself, or in a 
Court of Law; and the amount of damages shall then be a 
provable debt. ‘The Court may by consent assess the damages 
without a jury—s. 46 (1872). Again, if the bankrupt had 
contracted to pay premiums upon a policy of insurance, the 
person entitled to the benefit of the contract may apply by 
motion on notice to the assignees, to have his interest under 
the contract valued—s. 47 (1872). An affidavit of the facts 
should be filed. The solicitor for the person desiring to have 
damages assessed should cause the matter to be brought before 
the Court by motion on notice to the assignees, founded on an 
affidavit of the facts ; and the notice should state that applica- 
tion would be made for an order to summon a jury for the trial 
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of the question. Assuming the motion to be carried, the Court 
will make the order, unless the parties consent to take the 
decision of the Court itself upon the question. 

Clerks, servants, workmen, and labourers are entitled to 
claim the whole or a certain portion of arrears of salaries or 
wages in full. Acclerk or servant may claim a sum not exceed- 
ing £50 in respect of services rendered during four months 
before adjudication. Labourers or workmen may claim a sum 
not above £25 for work done during two months before 
adjudication. All parochial and local rates due within twelve 
months before adjudication and Income Tax to the preceding 
sth April may be claimed in full. These payments are 
preferential to other debts of the bankrupt, and rank equally 
between themselves. They are also applicable in cases of 
arrangement. ‘The law as it stood in the Bankruptcy Acts 
has, as will be seen, been materially altered by the 52 & 53 
Vict., c.60. The statute will be found at page 260, and some 
observations upon it in the notes to s. 49 (1872), and s. 249 
(1857). 

The Preferential Payments Act, 1889, affects landlords also 
who may have distrained on the goods of a bankrupt within 
three months before the order of adjudication. Debts made 
preferential by the Act are to be a first charge on the goods 
distrained on, or on their proceeds if they are sold. The 
landlord who has had to pay over the proceeds of his distress 
is declared in a proviso to have “the same rights of priority 
as the person to whom such payment is made.” This proviso 
seems calculated to make work for bankruptcy practitioners. 

The provisions of this Act, save as regards distresses by 
landlords, apply in arrangements as well as in bankruptcy ; 
but a creditor voting in an arrangement or a composition after 
bankruptcy in respect of a priority debt within the Act is 
deemed to abandon his priority—s. 4, S.-s. 7. 
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The Order and Disposition Clause, as s. 313 (1857) is fami- 
larly called, is one of no little importance in bankruptcy matters. 
It is frequently found that the bankrupt at the time of his bank- 
ruptcy—that is, when the act of bankruptcy was committed— 
has in his possession, order, or disposition, the goods of other 
persons. If these goods are in the possession, order, or dispo- 
sition of the bankrupt with the consent of the true owner, and 
the bankrupt is the reputed owner of them, the Court may 
order them to be sold for the benefit of the creditors. The 
cases on the subject are very fully given in the note to the 
section itself. It is sufficient here to state that the question of 
reputed ownership is a question of fact for a jury; and the true 
owner may always bring an action of trover against the as- 
signees to try this question. Goods and chattels of the bank- 
rupt pass to the assignees by force of the adjudication—s. 267 
(1857). But as these are the goods, not of the bankrupt, but 
of third parties, the Court must make an order for their sale. 
The solicitor for the assignees should apply ex parfe for this 
order, and when made it will relate back to the act of bank- 
ruptcy. The order should name or give a specific description 
of the goods. 

Freehold, leasehold, or other property of the bankrupt may 
be put up for sale for the benefit of the creditors ; and may be 
sold either in the neighbourhood where the property is, if it ts 
thought that a sale can be had more advantageously than in 
Dublin, or it may be sold in the Court itself. The solicitor 
for the assignees, or for an incumbrancer if he desires to sell, 
should apply for an order for sale, bringing the facts before the 
Court, upon such documents as may fully inform the Court of 
the facts. Usually the Official Assignee makes a Report upon 
the subject. An order will, in a proper case, be made, declar- 
ing what it is that is to be sold; that the sale shall be retained 
in Court, and shall be had by public auction or private 
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contract. The solicitor having the carriage of the sale—in 
ordinary cases the solicitor for the assignees—is then to 
prepare and lodge a statement of title and conditions of sale; 
and the Chief Registrar will settle these and the posting for 
sale, and direct advertisements. In a proper case, the Chief 
Registrar will direct that the statement of title and con- 
ditions of sale shall be perused and settled by counsel 
(Rule 145). If private offers are made, which it is considered 
desirable to accept, the solicitor having the carriage of the sale 
should bring them before the Court for its approval. Should 
the Court not declare the purchaser, the auction will proceed. 
When it takes place before the Court, the highest bidder, if 
otherwise eligible, may be declared the purchaser forthwith ; 
but should it take place in the country, the bids must be sub- 
mitted, and the solicitor having the carriage will apply to have 
the purchaser declared. 

If lands subject to a mortgage are sold in Court, they can 
only be sold subject to the mortgage, unless with the mort- 
gagee’s consent. Where the interest of the bankrupt, mort- 
gagee, and assignees 1s sold by order of the Court, the solicitor 
for the mortgagee may have the carriage of the sale. The 
Court may permit the mortgagee to bid at the sale—s. 316 
(1857)—and application for that purpose should be made by 
motion on notice to the assignees. 

After the sale has been made and confirmed, it will some- 
times happen that the purchaser discovers something which he 
thinks fairly entitles him to be discharged from his purchase, 
or to receive compensation. The facts in such a case should 
be brought before the Court with as little delay as possible, 
and must, of course, be stated upon affidavit. Notice of the 
motion must be served on the assignees. Again, it sometimes 
occurs that there are persons in occupation of part of the 
lands who decline to give up possession. In such a case, 
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application should at once be made to the Court, under 
S. 75 (1872), for an order directed to the sheriff of the county 
where the lands are situate, to put the purchaser into posses- 
sion. Such a motion should not be made without notice to 
the assignees: and generally the Court will decline to make 
the order without notice being served on the person who 
refused to give up possession; since it might possibly be that 
he was in possession under a subsisting contract of tenancy. 

The solicitor for a bankrupt should remember that there are 
certain allowances to which his client may by statute be 
entitled, and for which application should be made to the 
Court. In a proper case the Court, as already stated, will 
always, and at an early stage of the bankruptcy, make an 
allowance to the bankrupt out of his estate for the support of 
himself and family—s. 301 (1857). Asa rule, this will not be 
done until the Statement of Affairs, and sometimes not until 
the Accounting Statement, is filed. So soon as a bankrupt 
has obtained his Certificate, the Court may, under s. 302 
(1857), allow him, if the estate pay 5s. in the pound, three 
per cent. on the amount divided, but not in the whole more 
than £300; if the estate pay ros. in the pound, five per cent., 
not exceeding £400; if 12s. 6d. in the pound, seven and a 
half per cent., not exceeding #500; and if 15s. in the pound, 
ten per cent., not exceeding £600. If the estate pay 20s. in 
the pound, the surplus must be paid to the bankrupt—s. 304 
(1857)—s. 111 (1872). 


Section 4.—Composition after Bankruptcy. 

A debtor may occasionally be adjudicated a bankrupt on 
the petition of a creditor who is holding out against the views 
of the great body of those to whom the bankiupt is indebted. 
This most frequently occurs where a trust deed has been 
executed by a trader for the benefit of all his creditors, most 
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of whom assent to it. He has committed an act of bank- 
ruptcy, and any creditor not assenting to or bound by the 
trust deed, if his debt is £40 or upwards, may procure an 
adjudication. Such cases very often lead to compositions 
after bankruptcy. Section 149 (1857) provides that any 
bankrupt, at any time after adjudication, may call a meeting 
of his creditors, and make an offer of composition. If three- 
fifths in number and value of the creditors, present or repre- 
sented at the meeting, approve of the offer, a second meeting 
shall be called to decide upon the offer ; and if three-fifths 
in number and value of the creditors present or represented 
decide to accept the offer, the Court may, upon this accept- 
ance being testified in writing, and upon payment of such sum 
as the Court shall direct, annul the adjudication. The meet- 
ings are to be held before the Court, and are meetings at 
which proof of debts may be taken. A notice of the first 
meeting is to be published in the Gazette, ten days before the 
day appointed for the sitting; and the Accounting Statement 
should also be filed ten days at least before the first sitting is 
held. The Gazette notice, a copy of which must be sent to 
every creditor in the Statement of Affairs, or who has proved 
a debt, must specify the precise offer to be made at the meet- 
ings. At the first meeting, or any adjournment of it, the offer 
may, with the leave of the Court, be modified (Rule 120). 
Similar notices must be given of the second as of the first 
meeting. It is the business of the solicitor for the bankrupt 
to prepare, publish, and send out these several notices. 

Upon reading ss. 149 and 150 (1857) carefully, and com- 
paring them with the sections in arrangement matters, a 
peculiarity will be observed. At each arrangement meeting 
the persons entitled to vote are those only who have proved 
debts for £10 or upwards. S. 149 says, as to the first meet- 
ing for composition after bankruptcy, that ‘if three-fifths in 
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number and value of the creditors assembled at such meeting, 
or represented at such meeting,” shall agree to accept the 
offer, “another meeting for the purpose of deciding upon such 
offer shall be appointed to be holden,” and “if at such second 
meeting three-fifths in number and value of the creditors then 
present or represented ” shall also agree to accept such offer, 
&c. S. 150 commences thus: “ In deciding upon such offer, 
no creditor whose debt is below £20 shall be reckoned in 
number, but the debt due to such creditor shall be computed 
in value.” It has been plausibly suggested that at the first 
meeting, as there appear to be no restrictive words, every 
creditor’s vote counts in number as well as in value, however 
small the amount of his debt, the argument being that the 
second meeting is in the 149th section said to be called “ for 
the purpose of deciding upon such offer ;’’ that is, the offer 
agreed to be accepted at the first meeting ; and s. 150 puts 
the restriction only upon the votes given “in deciding upon 
the offer of composition.”” I do not concur in thisview. The 
policy of the Act would be frustrated if the voting at the 
second meeting was regulated upon a different principle from 
that which prevails at the first ; and it never could have been 
intended that at the first meeting, thirteen creditors, each for 
45, could outvote eighteen creditors, each for £500. Yet 
this would be the strange result of such a reading ; for three- 
fifths of thirty-one creditors are eighteen and a fraction, and 
therefore out of thirty-one creditors nineteen at least should 
vote for a composition in order to carry it. If the words of 
the 149th section are more carefully scrutinized, I would 
suggest that the meaning of it is not very obscure, though 
it certainly might have been made more lucid. For it says, 
‘“‘if at such second meeting three-fifths in number and value, 
&c., adso agree to accept such offer ;” thus giving the same 
import to the act of the first as of the second meeting ; and 
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the second meeting is called “another meeting to decide 
upon the offer of composition,” which appears to me to mean 
that the first meeting has arrived at a decision so far as it could 
do so. This view, which I ventured to suggest in the edition 
of 1876, received judicial sanction in 1880, in the case of 
Re Buckley, 5 L. R. Ir. 158. 

Assuming the first meeting to be carried by the bankrupt, 
the Court may direct a sitting to be held for proof of debts, 
and such a sitting #us¢ always be held after the second meet- 
ing (Rule 121). Six days’ notice of the sitting for proof of 
debts must be given by post to every creditor in the Statement 
of Affairs who has not already proved. These notices are to 
be given by the Official Assignee; but the solicitor for the 
bankrupt has the carriage of the proceedings at the sitting, 
unless the Court otherwise directs. 

If the first meeting is carried, an order is made up, specify- 
ing what was done, and containing schedules of the creditors 
who have proved debts and voted fro and con. The order 
directs a second meeting to be held upon a day named. 
Notice of the second meeting must be given in the same way 
as of the first, save in the case of creditors for amounts of 450 
and upwards, residing out of Ireland, as to whom the Court 
may direct a special mode and time of service—s. 150 (1857). 
At the second meeting, if the offer is accepted, a resolution is 
signed, stating that “the undersigned, being three-fifths in 
number and value of the creditors, computed according to the 
statute, now present or duly represented at this meeting, who 
have proved debts, agree to accept the offer of composition 
made by the bankrupt and his friends.” The creditors’ names, 
the amount of their several proved debts, and the names of the 
persons by whom they were represented, are appended to the 
resolution. An order is made up, giving a list both of those who 
voted for and who voted against the proposal, and directing 
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the bankrupt to cause a sitting to be appointed for proof of 
debts, and to lodge the stamp-duty upon the composition 
agreed upon, the money required to defray the charges incurred 
by the Official Assignee, and the remuneration allowed him, 
and the money and bills for the composition. The solicitor for 
the bankrupt should see that the terms of the order are strictly 
complied with. When the money and bills for the composition 
are lodged, the Official Assignee certifies the fact, and 1s 
ordered by the Court to transmit the bills, and pay the money 
to the creditors according to the terms of the composition. 
So soon as the Chief Registrar is able to report that the com- 
position has been paid, or lodged with the Official Assignee, 
in cases where creditors cannot be found, or decline to receive 
the amount, an application should be made to the Court to 
annul the bankruptcy (Rule 122). Every creditor is bound by 
the offer of composition, whether he has voted for it or against 
it, or abstained from voting—s. 149 (1857). But if the creditors 
against the composition outvote those in its favour, the bank- 
ruptcy will proceed in the ordinary way ; and debts proved for 
the purpose of the composition are liable to be expunged in 
whole or in part (Rule 123). If any such debt is objected to, 
notice must be served on the creditor who has filed it; but 
the Chief Registrar should in the first place be applied to in 
reference to the notice to be served. 


Section 5.—Arrangements. 


Since the Act of 1872, which permits non-traders to come 
in under the Arrangement Sections, and places new difficulties 
in the way of bankrupt traders desiring to obtain a certificate 
of conformity, arrangements under the control of the Court 
have acquired additional importance. The proceedings are 
commenced by a petition, which states, in accordance with the 
requirements of s. 343 (1857), that the petitioner is Baable to 
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meet his engagements with his creditors, and desires to lay the 
state of his affairs before them, and to submit to the jurisdic- 
tion of the Court. The cause of the petitioner's inability to 
meet his engagements must be stated ; and the petitioner prays 
that his person and property may be protected from process 
until further order, and that such proposal as he may be 
able to make, and to which his creditors may agree, may be 
carried out under the direction of the Court. The solicitor 
for the petitioner will have the petition duly drawn up and 
signed in his presence, and it can then be verified by the 
debtor in the office, where the date and hour of its reception 
will be noted at foot of it. The petition must be sup- 
ported by an affidavit of assets, which is to state (a) the 
particulars of his assets of every kind and description, (4} where 
the same are, (c) the estimated value of his assets, (¢) the 
amount of his liabilities, (¢) whether any and what proceedings 
have been instituted by his creditors, specifying them by name. 
The petitioner must be prepared to lodge all money and bills in 
his possession as the Court may direct, and a sum not exceed- 
ing 45 in relation to the expenses of the arrangement (Rule 


124). The following form of affidavit of assets may be found 
useful :— 


In the High Court of Justice in Ireland.—Qucen's Bench Dévision. 
(Jn Bankruptcy.) 

‘*In the matter of a Petition for Arrangement by A. B., of Newtown, 
in the County of 

‘* That Iam and have been for twenty years past a farmer, residing upon 
and working my farm at Newtown, in the County of , aforesaid. 

‘‘That my present available assets consist of the house in which I at 
present reside, the grounds surrounding it, and the farm attached thereto, 
the whole containing forty-four acres, statute measure, held by me for a 
term of ninety-nine years from the 1st of January, 1856, at a yearly rent 
of £30; the household furniture in the said house; the growing crops 
upon the said farm; twenty head of cattle on the said farm; three shares 
in the Midland Great Western Railway of Ireland; one policy of insurance 
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on my own life effected in the year 1885, with the Scottish Widows’ 
Fund Society, for £300; and money in hands amounting to £65. 

‘‘The said Railway shares, and policy of insurance, together with the 
lease of my said farm and premises, have been lodged with the Ulster 
Bank, Belfast, to secure an overdraft now amounting to £220. | 

‘‘ The estimated value of my interest in the said house and premises and 
farm is £500; the said household furniture is of the estimated value of 
4150; the growing crops upon the said farm are of the estimated value of 
£120; the said twenty cattle are of the estimated value of £260; the 
said three Railway shares are of the estimated value of £294; and the 
said policy of insurance is of the estimated value of £64. 

‘‘That I have not any account with any bank save the Ulster Bank 
aforesaid, where my account is overdrawn ; and, save the said sum of £65, 
I have no money in hands; nor has any person for me or on my behalf 
any money, goods, or property whatever, as a trustee or otherwise, save as 
hereinbefore mentioned. 

‘¢* That I am unable to meet my engagements with my creditors. 

‘‘ That the true cause of my inability to meet my engagements with my 
creditors arises from a loss of £600 which I sustained on foot of a surety 
bond to guarantee the faithful discharge of his duties by my brother-in-law, 
who was cashier in a bank, and became a defaulter to the amount afore- 
said; and by a failure of the flax crop last season. 

** That my liabilities, as nearly as I can estimate them, amount to £1,750; 
and I am also liable for £200 on foot of accommodation acceptances, 
which, however, I believe will be met at maturity by the drawer for whose 
accommodation I accepted same. 

‘‘ That I have been sued by John Smith, a creditor, for £190, who will 
be in a position to mark judgment against me on the 6th day of January 
next. 

‘‘ That I have also been sued by the said Banking Company on foot of 
the said surety bond for £600; and they will be in a position to mark 
judgment against me on the gth day of January next. 

_ “ That I have instructed my solicitor to file the said petition for the pur- 
pose of protecting my said assets for my creditors generally; and I am 
desirous of making a dona fide arrangement with my said creditors, and 
submitting myself to the jurisdiction of this honourable Court. 
“A. B. Sworn at 

this 2nd day of January, 1899, 

before me. 
C. D., Solicitor for the said 4. 8.” 
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If the petition for arrangement is presented by debtors in 
partnership, the affidavit of assets must disclose not only the 
partnership assets and the partnership liabilities, but the 
separate assets and separate liabilities of each partner (Rule 
124). 

The Court may order the petitioner, if in prison, to be 
released, unless he is imprisoned for any of the causes set 
out in s. 343 (1857). 

A requisition for a sitting to hear the petition should be 
lodged with the petition. In cases of urgency, however, or 
where there has been no time to take out a sitting, the Court 
will, upon motion of the counsel or solicitor for the arranging 
debtor, allow the petition to be listed for hearing, and will 
then hear it in its turn, and make upon it an order that the 
person and property of the petitioner be protected from process 
until a day named or further order, that a private sitting be held 
on a day named, at which debts may be proved, and the peti- 
tioner must attend and submit his proposal. One of the Official 
Assignees is named as Official Assignee in the matter ; and to 
him the petitioner is bound to furnish weekly accounts of 
receipts and disbursements. A sum (not more than £5) is 
named, which he must lodge forthwith with the Official 
Assignee ; he is directed to call a preliminary meeting of his 
creditors, of which four days’ notice must be given (Rule 125) ; 
and he must lodge with the Official Assignee lists of his 
creditors and of his stock and assets within four days from 
the date of the order. The protection is a parchment docu- 
ment, and may from time to time be renewed by endorsements. 
The preliminary meeting is usually held at the office of the 
solicitor for the petitioner, but may be held in any other fit 
place (Rule 125). 

S. 344 (1857) empowers the Court, upon sufficient cause 
being shown, if it thinks fit, to direct that the estate and 
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effects of the petitioning debtor, or any part thereof, shall be 
possessed by the Official Assignee. This will not be done 
except upon motion grounded upon affidavit of circumstances 
which the Court may think sufficient, or upon consent; and 
an order will then be made. 

Ten days at least before the first meeting, the petitioner 
must file a Statement of Affairs in the form prescribed for 
bankrupts, to the preparation of which he and his solicitor 
should at once apply themselves on filing the petition (Rule 
127). 

Ten days’ notice of the first sitting must be given to each 
creditor. The notice must be printed, and must contain the 
proposal of the petitioner at foot. This proposal will state 
with particularity the terms of the composition, the dates of 
the bills—as, for example, ‘“‘ by bills at three, six, and nine 
months ;” and where any of the bills are to be secured, that 
fact should be mentioned, and, if possible, the names of the 
proposed sureties. If the proposition includes the vesting of 
the estate in the Official Assignees, this should also be men- 
tioned. The notice must also be sent to the solicitors of any 
creditors who have taken proceedings against the petitioner. 
The mode of sending the notices is the same as in compositions 
after bankruptcy (Rules 120, 131). To carry his proposal, the 
petitioner must have in its favour the votes of three-fifths of 
all creditors who have proved debts for 410 and upwards, and 
not alone three-fifths in number, but in value. It is therefore 
of the utmost importance that his solicitor should:see that all 
proofs of debt entrusted to him—and he will, of course, 
endeavour to get as many as he can—are properly prepared, 
and that the authority to vote is signed by the creditor himself. 
Such an authority, unless otherwise expressly limited, enables 
the agent holding it to vote at all meetings and sittings in the 
matter (Rule 78). Where hostile creditors are represented at 
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the meeting, the practice is to exchange proofs at or before 
the sittings, so that each solicitor may examine the proofs 
relied on by the other. 

The petitioner, or any witness produced by him, or any 
creditor or person claiming to be a creditor of the petitioner, 
may be examined by the Court at the first sitting, or at any 
adjournment of it ; and the sitting may be adjourned by the 
Court from time to time—s. 344 (1857). 

If the composition, or any part of it, is to be secured, a con- 
sent or undertaking of the surety must be filed in the Court 
in which the surety recites the proposal of the petitioner, and 
specifically states that he agrees and consents thereto, so far as 
the same relates to him; and, in consideration of the proposal 
being accepted, undertakes to fulfil and perform the same, so 
far as it relates to anything expressed to be done by him as a 
surety. The consent 1s to be signed by the surety in presence 
ofa witness. The witness to the signature must then make an 
affidavit to verify the consent, and the consent is made a rule 
or order of the Court upon production of the two documents. 
It should be filed before the first sitting (Rule 128), unless the 
Court extends the time for filing it. 

The order made up in reference to the first private sitting 
sets out in a schedule the names of creditors voting for and 
against the proposal, the amount of their respective debts, and 
the names of the solicitors or other persons by whom they were 
represented ; and it orders the second sitting to be held on a 
day named, which shall be not less than fourteen days after the 
first sitting—s. 346 (1857). A sitting for further proof of 
debts, if so ordered, may in the meantime be held before the 
Chief Registrar (Rule 130). Notice of the second sitting is 
given precisely in the same manner as of the first. The pro- 
posal at the first sitting may have been modified ; and in the 
notice it must be printed in the form in which it was assented 
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to by the requisite majority. Debts may be proved at the 
second sitting as at the first, and the voting is conducted pre 
cisely in the same way. The proposal, however, cannot be 
further modified, but must be either accepted or rejected as it 
stands. If three-fifths of the creditors who have proved debts 
to the amount of #10 or upwards agree to accept the proposal, 
it is then reduced into writing, and the creditors or those who 
represent them sign it. This resolution is written on parch- 
ment, and is signed by the Registrar as approved and cont 
firmed by the Court. An order is also made up in which the 
voting is recorded as in the order after the first sitting, and 
directing a meeting for further proof of debt to be held on a 
day named. The petitioner is also directed to lodge the 
amount required for payment of stamp duty on the compo- 
sition, the money required to defray the charges incurred by 
the Official Assignee, and the composition bills. Should the 
proposal include a money payment, the money must also be 
lodged to meet it. The case 1s then entered in the list for the 
production to the Court by the Official Assignee of the amount 
of the money and bills directed to be lodged. A parchment 
certificate is given to the petitioner, of the proposal agreed to, 
endorsed with a protection from arrest, usually limited to the 
day appointed for the production of the amount of money and 
bills lodged. Upon that amount being produced, the solicitor 
for the petitioner moves that the protection be extended ; and 
the Court orders this to be done; and also that the bills be 
transmitted and the money paid to the creditors in the compo- 
sition list, which is a document prepared by the Official 
Assignee from the proofs of debt. All the creditors of the 
petitioner who were so at the date of the petition are bound by 
the resolution accepting the proposal, whether they voted for at 
or against it, or abstained from voting ; but of course, if they 
had not notice of the several sittings, they are not bound, 
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Any such creditor may be heard by himself, his counsel, or 
solicitor. Where creditors have sued the petitioner, but not 
proceeded to judgment, the Court exercises an equitable 
jurisdiction, and compels the petitioner to pay the costs of the 
proceedings in full as a condition precedent to carrying his 
proposal. The solicitor for the plaintiff creditor usually 
confers with the solicitor for the petitioner, and having agreed 
upon a sum for costs, the Court, upon application of the 
counsel or solicitor for the plaintiff, orders payment of the 
amount. The Court will also give a creditor costs in full 
decreed against the petitioner before the petition was presented, 
upon the ground that he has to take a composition on the 
debt to enforce which the costs were incurred.* 

Should any difficulty arise in the execution of the resolution, 
the Court may order a special sitting to be held—s. 351 (1857), 
. of which ten days’ previous notice shall be given to all creditors 
(Rule 131). The special sitting is ordered by the Court upon 
motion of counsel or solicitor for the petitioner, who must 
satisfy the Court that a difficulty has arisen calling for a special 
sitting. The notice to the creditors must specify what the 
precise difficulty is, and what part of the resolution it is pro- 
posed to confirm, alter, or annul. At the special sitting, if 
one-third at least of the creditors in number and value do not 
attend, no modification of the resolution can be made; but 
assuming that proportion of creditors to be present, a majority 
in number and value of the creditors who have proved debts 
of £10 or upwards may pass a resolution which will be as valid 
as if it had been part of the original resolution. An order is 
then made up specifying what has been done at the meeting. 
«iIt will be remembered that if a debtor files a petition for 
arrangement with his creditors, and such petition is dismissed, 





.| ® Shaw’s Case, 8 I. L.T.R.8; and re Arranging Debtor, 8 1.L.T.R. 27. 
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he will have committed an act of bankruptcy—s. 21, sub-s. 7 
(1872). The causes for which a petition may be dismissed 
are the following: (a) if the petitioner shall not duly attend 
the sittings of the Court ; (4) if he shall not file his account as 
directed ; (¢) if he fails to obey any order of the Court which 
may be made on his petition—s. 353 (1857). Any creditor 
whose debt is £40 or upwards may then present a petition 
for adjudication. But the Court will itself turn the case into 
bankruptcy: (a) if at the frst sitting or some adjournment of 
it the proposal of the petitioner, or some modification of it, be 
not assented to; (4) if it shall be shown that the affidavit of 
assets filed with the petition was wilfully untrue, as far as con- 
cerned the assets ready to be produced by him; (c) or that he 
has not made a full disclosure of his estate and effects, and is 
not desirous of making a dona fide arrangement with all his 
creditors ; (¢) or that his proposal is not reasonable and 
proper to be executed under the direction of the Court ; 
(ec) or if within three months of the time of presenting his 
petition he shall have assigned, transferred, or made away 
with any portion of his estate or effects otherwise than in due 
course, or shall have voluntarily done or suffered any act 
whereby his goods shall have been taken in execution— 
S. 353 (1857). In any of these latter cases the order of 
adjudication will be made by the Court specifying the par- 
ticular matter for which such adjudication is made. Debts 
proved for the arrangement, unless expunged in whole or in 
part, stand as if proved in the bankruptcy (Rule 134). It is 
further provided by s. 353 that the Court may at any time, on 
the application of any creditor, appoint a private sitting for the 
purpose of inquiry, and the petitioning creditor or any other 
person may be summoned and examined as in a bankruptcy 
matter. The carriage of proceedings when a case is turned into 
bankruptcy is given to such creditor as the Court may direct 
(Rule 135). 
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The certificate in arrangements cannot be granted until the 
Chief Registrar reports that the resolution or agreement has 
been carried into effect, and that the creditors are satisfied 
according to its tenor. This certificate the solicitor for the 
petitioner will in the first place obtain from the Chief Regts- 
trar; he will then take out a sitting, and on presenting the 
report to the Court, the certificate will be granted. As to its 
effect—see s. 64 (1872). 

The Court has the same power of restraining actions, suits, 
or other process in arrangements as in bankruptcy cases— 
s. 68 (1872). 

Section 6.—Appeals. 


The right of appeal is given by s. 29 (1857) from any order 
or decision of the Court, except from any order on any question 
relating only to the practice of the Court—s. 30 (1857). The 
sections of the Act giving a jurisdiction to Chairmen of 
Quarter Sessions in bankruptcy are practically a dead letter, 
no staff having been provided for giving them effect. An 
Appeal from the Chairman to the Court was, however, con- 
templated by s. 85 (1872), but in this case the statute provided 
that the decision of the Court should be final. 

The 8th section of the Judicature Act, 1877, provided that 
appeals from the Court of Bankruptcy should lie to the Court 
of Appeal. By the 60 & 61 Vict., c. 66, the Court of Bank- 
ruptcy was consolidated with the Supreme Court; and by s. 4, 
sub-s. 2, it is provided that “appeals in bankruptcy shall lie 
to the Court of Appeal in the same manner and in respect of 
the same proceedings ” as before the passing of the Act. The 
time limited for appealing is twenty-one days from the date of 
the order ; and the appeal is taken by a notice, not as formerly 
by printed petition of appeal. If the Assignees are not the 
appellants, they should be merely parties respondents, or at all 
events served with notice of the appeal. | 
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The appeal must be duly prosecuted, and the only evidence 
the parties have a right to use is that which was given before 
the Court. Ss. 32 & 33 (1857), which gave the Court of 
Appeal the power of summoning witnesses, and sending issues 
of fact to a jury, were repealed by 56 & 57 Vict., c. 14. 
S. 34 (1857) provides for cases in which an appeal may be 
taken from the Court of Appeal to the House of Lords. 


Section 7.—Miscellaneous. 


At the public sittings of the Court, motions of course are 
invariably heard before the business in the list is gone into. 
The solicitor should prepare and deliver to the Registrar in 
Court a short note of the subject-matter of the motion. This 
note ought to specify the matter in which the motion is to be 
made, the party on whose behalf it is made, and very briefly 
the nature of the application and the name of the solicitor 
applying (Rule 49). After the motions of course, the list is 
gone through in its order, and the practice is to have two 
callings of the list. The solicitor having carriage of the pro- 
ceedings, or some one on his behalf, must attend every sitting 
of the Court, and be prepared with the printed forms required 
for the business of the sitting. If necessary, he must take 
down in writing the depositions of persons examined; but this 
in practice is seldom required, the depositions of persons 
examined being as a rule taken by a sworn short-hand writer. 
The solicitor must also fill up depositions of debt and other 
printed forms which may be used at the sitting (Rule 48). 

Motions on notice are to be listed by the solicitor for the 
party moving, in the day-list book in the office. The affidavits 
or other documents or evidence relied on, must be stated in 
the notice (Rule 50), and two copies of the notice shall be filed 
in the office (Rule 52). Two clear days’ notice is to be given 
of every such motion ; that is to say, for a motion for Tuesday 
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notice must be given on the Friday before, and the notice must 
be served before five o’clock in the afternoon, or if served on 
Saturday, before two in the afternoon (Rule 53). When a 
motion involves payment of money, a copy of the notice must 
be sent to the Official Assignee (Rule 52). Affidavits referred 
to in the notice must be filed before the notice is served. 
Affidavits in reply may be used as shall be allowed by the Court 
(Rule 54). Notice should be given to the solicitor for the 
party moving, of the filing of the affidavit intended to be used 
in opposing the motion. 

A conditional order, for whatever purpose, must be served 
within ten days from its date, or such further time as the 
Court may allow, or it will stand discharged (Rule 55). Cause 
against a conditional order is shown by filing an affidavit and 
serving notice thereof within the time limited in the condi- 
tional order. A copy of the notice must be filed with the 
affidavit. If no cause is shown, the solicitor who has obtained 
the conditional order will obtain a certificate of no cause, and 
an affidavit of service, upon which documents the order will 
be made absolute by motion of course. If the conditional 
order is for payment of money, a certificate must also be 
procured from the person to whom it is payable, that it has 
not been paid. Where cause is shown, the person who 
obtained the conditional order must, within ten days from 
notice of cause being served upon him, serve notice of 
motion to make the conditional order or some part thereof 
absolute, and move the same accordingly, or else the con- 
ditional order shall stand discharged (Rule 56). 

Affidavits used in Court must be in the first person ; they 
must state the deponent’s name, address, and description, and 
be divided into short paragraphs and numbered. They must 
also state what facts deposed to are within his knowledge 
(Rule 79). If more than one person joins in an affidavit, the 
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names of all and the date when and place where sworn must 
be inserted in the jurat (Rule 80). Affidavits not conform- 
able with the rules, or containing erasures or blots, or in- 
terlineations not duly authenticated by the person before 
whom they are sworn, will not be received (Rule 81). The 
practice in the case of a blind or illiterate deponent is stated 
in Rule 82; and Rule 84 specifies before whom affidavits may 
be sworn. 

Where a creditor holds any unrealized security upon the 
estate of a bankrupt or arranging debtor he must in his proof 
of debt state the particulars of his security and the value at 
which he assesses the same. He is then deemed (for voting 
as well as for dividend) a creditor for the amount of his debt 
over and above the:value he has placed on his security 
(Rule go). If his security, on being realized, produces more 
than the amount he has estimated it at, he must hand over the 
balance to the assignees, who may at any time before realiza- 
tion redeem the security by payment to the creditor of its 
assessed value, with interest at five per cent. from the date of 
the assessment, with such costs and salvage payments as the 
Court may allow (Rule 91). But if the creditor realizes the 
security, and it produces less than he estimated, he cannot 
increase his proof (Rule 92). An example may make these 
rules plain:—If X. Y., a creditur for 4500 on the estate of 
A. B., a bankrupt, has linen goods of A. B. in his possession, 
deposited to secure his debt, it is obvious that he ought not to 
be allowed to come in with the general creditors for a dividend 
on £500, and at the same time hold his security. It is equally 
obvious that, as the goods may not be worth £50, he ought 
not to be utterly precluded from proving on the bankrupt’s 
general estate. He is, however, bound before making a proof 
to disclose the particulars of his security, and the value he puts 
upon it: X. Y. in the present case states in his proof that he 
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holds so many webs of linen goods deposited by A. B. as 
security for his debt, and that he values the said goods at #150. 
He then makes a proof for £350, the balance of his debt. If 
X. Y. sell the goods, and they produce £ 200, he must hand 
over £50 to the assignees; if they produce only £100, he 
cannot increase his proof from £350 to £ 400, or at all; and if 
the assignees think they can realize more for the goods than 
the creditor, they may, at any time before the creditor realizes, 
hand him £150, and obtain possession of the goods. It is 
provided by Rule g1 that an arranging debtor may redeem in 
like manner as an assignee in bankruptcy. 

Where a bankrupt has been adjudicated jointly with any 

other person, his separate creditors prove their debts in the 

ordinary way;. but for the purpose of dividend they must 
resort in the first place to the separate estate. If the joint 
creditors are paid in full out of the joint property, and a 
surplus is left, it goes to the separate creditors, and wice versa. 
For example, A. and B. and C., partners, may be adjudicated 
bankrupts, having joint creditors as well as separate sets of 
creditors. The partnership assets may not suffice to pay the 
partnership debts ; but one or more of the partners may have 
separate estate to pay their separate creditors, and leave a 
balance. The surplus would be brought in aid of the joint 
estate. Separate accounts must be kept of the joint estate 
and of each of the separate estates (Rules 93, 94). If, in the 
case put, A. and B. also constituted a separate firm, the cre- 
ditors of that firm would be treated as separate creditors of 
any member of a firm are (Rule 95). 

Under its general powers the Court may enforce its orders 
by issuing writs of execution (Rule 102). The rules of the 
High Court applicable to writs of execution apply with neces- 
sary modifications, including some specially provided for in the 
rule. 
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The status of an uncertificated bankrupt under the Act of es 
1872 is defined in s. 60. It will be remembered that it is 
not now anything like a matter of course to obtain a certi- 
ficate. The policy of the law is to give a bankrupt who has 
not obtained a certificate three years from the passing of his 
final examination to pay to his creditors a sum which, with the 
dividend received, will make up ten shillings in the pound ; and 
upon doing so, he will at any time during the three years, or at 
its expiration, be entitled to his certificate as if he had paid a 
ten shilling dividend originally. Where in this three years’ 
interval a bankrupt is desirous of making the payment, but 
his creditor is dead or cannot be found, the amount may be 
lodged with the Official Assignee (Rule 239). To obtain his 
certificate the bankrupt must file a statement of the sums that 
he has paid, lodged, or tendered, specifying when and where, 
with the receipts of the creditors. This statement must be 
verified. His solicitor will then take out a sitting, and serve 
Notice on the assignees of the application; also giving the 
creditors in the Statement of Affairs twenty-one days’ notice by 
post (Rule 238). The solicitor will be prepared with a report 
from the Chief Registrar that a sum equal to ten shillings in 
the pound has been paid or lodged, and unless there are 
special circumstances of opposition under s. 56 (1872), the 
certificate will thereupon be granted (Rule 240). 

But should the term of three years expire, and the bankrupt 
not have obtained a certificate, the full balance remaining un- 
paid to each creditor is thenceforth deemed to be a subsisting 
debt in the nature of a judgment debt, subject only to the 
rights of creditors who become so after the passing of the final 
examination. These debts, however, cannot be enforced 
against the property of the debtor save with the sanction of 
the Court—s. 60 (1872). The creditor must file a statement 
verified by affidavit, showing the dividend paid, the balance 
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remaining unpaid, and the property against which he seeks to 
enforce payment. Notice must then be given to the debtor, 
on whom it must be served personally, unless some other form 
of service is directed by the Court; and the assignees must 
also have notice (Rule 241). The Court may either refuse 
the application, or adjourn the hearing to some other day, 
and cause a notice of the adjourned meeting to be advertised 
(Rule 242). The object is to give persons who became cre- 
ditors after the passing of the final examination, as well as the 
bankruptcy creditors, the opportunity of being heard, which 
they have a right to be under Rule 243. 


Section 8.—The Trustee Clauses. 


The Bankruptcy (Ireland) Amendment Act, 1872, has now 
been some twenty-seven years in operation, and in scarcely a 
single instance have the trustee clauses been taken advantage 
of, although in the interval many cases of great magnitude have 
been before the Court. Having regard to the fact that the 
assignee system has worked so satisfactorily, it is improbable 
that the trustee clauses will ever be extensively availed of in 
Ireland. And I do not propose to give any details in this 
place of practice and procedure which for the present are 
to be found only in the clauses themselves, and the Rules of 
1899, from Rule 171 to Rule 231, inclusive. These Rules are 
substantially identical with the General Orders of 1872 (166-211). 
Under the trustee clauses either the bankrupt or any of his 
creditors whose debt or debts amount to £50 may apply to 
the Court to summon a meeting of creditors, in order to obtain 
their sanction to the winding up of the bankrupt’s estate by a 
trustee and committee of inspection. The Court may then 
summon a general meeting of creditors, to be presided over by 
one of the Registrars, and at which votes may be taken per- 
sonally or by. proxy. By a special resolution, a majority in 
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number and three-fourths in value of the creditors represented 
and voting may then declare that the estate is to be so wound 
up; and by an ordinary resolution a majority in number and 
value may appoint a trustee, and a committee of inspection of 
not more than five creditors qualified to vote at the meeting. 
The Court may then make an order that the bankrupt’s estate 
shall be wound up by a trustee and committce of inspection, 
and shall give the trustee a certificate of his appointment ; 
upon the granting of which, the estate real and personal of the 
bankrupt shall be divested out of the Official Assignees, and 
vested in the trustee. henceforth, subject to any directions 
which the creditors by resolution may give him, and to the 
supervision of the committee of inspection, the trustee has full 
power to decide upon proof of debts, to disclaim onerous pro- 
perty, to mortgage the property of the bankrupt, to compromise 
debts, and refer claims to arbitration, to declare and distribute 
dividends, and, in a word, to do whatever may be necessary 
for the winding up of the estate. Of course, he is always 
liable to be brought before the Court upon any complaint as 
to his conduct; and, on the other hand, he is empowered to 
apply to the Court for directions if difficulties should arise. 
The trustee is to report to the Court when the bankrupt’s pro- 
perty has been realized, and an order closing the bankruptcy 
may then be made. 





THE 
DEBTORS ACT (IRELAND), 1872. 


35 & 36 VICT., Cap. 57. 


An Act for the Abolition of Imprisonment for Debt in Ireland, 
and for the Punishment of Fraudulent Debtors, and for 
other purposes relating thereto. 


[6th August, 1872. | 


E it enacted by the Queen’s most Excellent Majesty, by 

and with the advice and consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 


Preliminary. Sec. [. 


1. This Act may be cited for all purposes as “ The Short Title. 
Debtors Act (/re/and), 1872.” 

2. This Act shall not extend to England or Scotland. —_—Extent of 

3- This Act shall not come into operation until the day Gommence- 
on which the Bankruptcy (Ireland) Amendment Act, 1872, ment of Act. 
comes into operation, which day is hereinafter referred to 
as the commencement of this Act. 

4. In this Act, if not inconsistent with the context, the Interpre- 
following terms shall have the meanings hereinafter respec- {202 % 
tively assigned to them; that is to say, 

‘Debt contracted after the passing of this Act” shall 


mean any sum of money due or payable under or in 
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Sec. IV. respect of any contract or obligation made or entered 
into, or liability incurred, or cause of action or suit 
arisen after the passing of this Act: (a) 

‘‘ Debt contracted before the passing of this Act’’ shall 
mean any sum of money due or payable under or in 
respect of any contract or obligation made or entered 
into, or liability incurred, or cause of action or suit 
arisen before the passing of this Act: (d) 

And words and expressions defined or explained in the 
Bankruptcy ([reland) Amendment Act, 1872, shall 
have the same meaning in this Act: (c) 


In the English Debtors Act (1869) there is no section analogous to 
this. 

(a) Costs payable by a plaintiff to a defendant under a decree made 
in a testamentary suit commenced in the Court of Probate after the 6th 
of August, 1872, constitute a debt contracted after the passing of the 
Debtors Act.—Xrrby v. Smyth, I. R. 10 Eq. 417. 

A debtor and creditor contracted, after the passing of the Act, that 
a principal debt due before the passing of the Act, and subsequent 
interest thereon, should be one integral debt. The debtor, it was held,. 
was not liable to arrest.—Arhins v. AMfagrath, 81. LT. R. 21. 

Kent accruing due and payable after the passing of the Act by the 
lessee of a lease made before the passing of the Act, is a debt con- 
tracted before the passing of the Act, for which the debtor may be 
arrested.— Parker v. MM‘ Huvo, 1. R.9 C. L. 265; 9 I. L. T. R. 81. 

In construing the clauses of this section the several meanings assigned 
to ‘‘debt contracted before” and “after,” should be interpreted 
distributively.—er O'BRIEN, J. /bid. 

(4) To sustain an adjudication in bankruptcy against a non-trader, a 
judgment debt arising out ofa tort committed before the passing of the 
Act is insufficient, though the judgment was obtained afterwards.—Re 
MW., 1. R. it Eq. 508. 

(c) The Bankruptcy (Ireland) Act, 1872, has no interpretation of 
the phrase ‘“‘debt contracted after the passing of the Act,” which appears 
in sec.22. The interpretation clause of the Debtors Act is not incor- 
porated with the Bankrupt Act by any express words, and it was. 
decided in re Marquess, 1. R.9 Ch. 93, 81. L. T. R. 77, that it is not 
to be taken to be. 

The distinction between debts contracted before and debts con- 
tracted after the passing of the Act, is now of little practical import- 
ance. 


Abolition of Imprisonment for future Debts. 


PART I. 
Abolition of Imprisonment for future Debts. 


5. With the exceptions hereinafter mentioned, no person 
shall, after the commencement of this Act, be arrested or 
imprisoned for making default in payment of a debt con- 
tracted after the passing of this Act. (a) 

There shall be excepted from the operation of the above 
enactment : 


1. Default in payment of a penalty, or sum in the nature 
of a penalty, other than a penalty in respect of any 
contract : 

2. Default in payment of any sum recoverable summarily 
before a justice or justices of the peace: (0) 

3- Default by a trustee or person acting in a fiduciary 
capacity, and ordered to pay by a court of equity 
any sum in his possession or under his control : 

4- Default by an attorney or solicitor in payment of costs 
when ordered to pay costs for misconduct as such, 
or in payment of a sum of money when ordered to 
pay the same in his character of an officer of the 
court making the order: (¢) 

5- Default in payment for the benefit of creditors of any 
portion of a salary or other income in respect of the 
payment of which any court having jurisdiction in 
bankruptcy or insolvency is authorized to make an 
order: (d) 

6. Default in payment of sums in respect of the payment 
of which orders are in this Act authorized to be 
made: 

Provided, first, that no person shall be imprisoned in any 
case excepted from the operation of this section for a longer 
period than one year; (¢) and, secondly, that nothing in 
this section shall alter the effect of any judgment or order 
of any court for the payment of money except as regards 
the arrest and imprisonment of the person making default 
in paying such money. ( /) 

(a) The words ‘‘ contracted after the passing of this Act”’ are not in 


the corresponding section of the English Act of 1869. But since Ist 
August, 1877, the distinction has been abolished. See sec. 26. 
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A defendant who has cleared his contempt by filing his answer, can- 
not be detained in prison for non-payment of the costs of his contempt ; 
but the Court, in ordering his discharge, will make it part of the order 
that he do pay the costs of his contempt, and of the motion to discharge 
him.—Jackson v. Mawby, 1 Ch. D. 86. 

A defendant at the suit of the Crown is liable to arrest, notwithstand- 
ing the Act, and this although the Crown is not mentioned in the 
exceptions. —Ad/orney-General v. Edmunds, 22 L. T. (N.S.) 667.—Ae 
Arthur Heavens Smith, 2 Ex. D. 47. 

(4) This sub-section includes costs awarded by Quarter Sessions 
against one of the parties to an appeal, which might be enforced before 
a justice by warrant of distress.— Queen v. Pratt, L. R. § Q. B. 176. 

(c) The Act 41 & 42 Vict. c. 54, has materially amended the 
3rd and 4th exceptions. The first section provides as follows :—‘ In 
any case coming within the exceptions 3 and 4, or within either of 
those exceptions, any court or judge making the order for payment, or 
having jurisdiction in the action or proceeding in which the order for 
payment is made, may inquire into the case, and (subject to the provi- 
soes contained in the 5th section) may grant or refuse, either absolutely 
or upon terms, any application for a writ of attachment or other process 
or order of arrest or imprisonment, and any application to stay the 
operation of any such writ, process, or order, or for discharge from 
imprisonment thereunder.” 

Prior to the passing of the 41 & 42 Vict. c. §4, the courts held that 
they had no jurisdiction to refuse motions to commit persons coming 
within the exceptions. In Zvans v. Bear, L. R. 10 Ch. 76, the Master 
of the Rolls was affirmed upon appeal by the Lords Justices in holding 
that he had no discretion but to order the imprisonment of a person of 
very advanced years, and in bad health, who was guilty of no moral 
delinquency, but whose co-executor had obtained his signature to a 
cheque for a large amount, and had drawn out and misapplied the money. 
Soin the case of A. #., an Attorney, 11 1. L. T. R. go, the Court held 
that when default had been made by an attorney in paying a sum of 
money which he was ordered to pay in his character of an officer of 
the Court, a writ of attachment was a matter of right, and the Court 
had no jurisdiction to refuse, though the defaulter had, subsequent to 
the order, been adjudicated a bankrupt, and had passed his final 
examination. 

The case of Evans v. Bear, and others which came before the Master 
of the Rolls in England, were the immediate cause of the passing of 
the Amendment Act in 1878. Of Zvans v. Bear, the Master of the 
Rolls said ‘it was a very hard case—one of an unintentional breach of 
trust; and though the man was actually dying, I had no alternative but 
to make the order.” —A/arrts v. Ingram, 13 Ch. D.at p. 343. In Barrett 
v. Hammond, 10 Ch. D. 285, Bacon, V.-C., refused an application for a 
writ of attachment against a defaulting trustee, it being shown that im- 
puscoment would have no effect in producing payment. ‘ The law,” 

e said, ‘‘ does not act vindictively ; the Court has no power to inflict 
any punishment upon the man, and sending him to jail will not enable 


Abolition of Imprisonment for future Debts. 


him to pay the money.” See also Street v. Hope, 10 Ch. D. 286. In 
Marris v. Ingram, 13 Ch. J). 338, the Master of the Rolls discussed 
the policy of the Acts, and in substance concurred with Vice-Chancellor 
Bacon, though he showed that the law was ‘‘ vindictive” to this extent, 
that it meant to punish persons who, having means to pay, would not 
do so. In Holroyde v. Garnett, 20 Ch. D. §32, Bacon, V.-C., distin- 
guished between a fraudulent application and an erroneous application 
of money without fraud. See also re Knowles ; Doodson v. Turner, 
§2 L. J. Ch. 685. 

ns following cases were decided before the amending Act of 
1878 :— 

The Act for the Abolition of Imprisonment for Debt extends to an 
application under 41 George III. c. 90, to commit for disobedience to 
a decree of the Irish Court of Chancery. But a trustee who has been 
ordered to pay money which he had neglected to recover is not within 
the 3rd exception of that section, and cannot be committed for default 
in paying the money. Semé/e, an order for an attachment against a 
defendant who is said to be within that exception ought not to be made 
ex parte.— Ferguson v. Ferguson, L. KR. 10 Ch. 661. 

A trustee who had been ordered in a suit to pay into court an 
amount admitted to be due from him, and mixed with his own moneys, 
was adjudicated bankrupt :—Ae/d, that although the debt was one 
from which an order of discharge would not release him, still, as it 
was a debt provable under the bankruptcy, he was, pending the bank. 
Tuptcy proceedings, protected from attachment for disobedience to the 
order.— Cobham v. Dalton, L. R. 10 Ch. 655. But see re Swizth, 
Hands v. Andrews, [1893], 2 Ch. 1, in which this case was dissented 
from, notwithstanding the prohibitory words of the Act of 1893, s. 9. 
This case also seems to overrule re Ayley, 13 Q. B. D. 359. 

Leave was given to issue an attachment against a defendant for non- 
payment of money, being a default by a person acting in a fiduciary 
capacity. He was attached and put in prison. [le then filed a decla- 
ration of insolvency, and was adjudicated bankrupt, and applied for his 
discharge. Vice-Chancellor Malins refused the application, saying that 
the bankrupt, if so advised, might renew his application after he had 
passed his final examination; and he was upheld by the Court of Ap- 

l—£arl of Lewes v. Barnett, 6 Ch. D. 252. The distinction 
tween this case and that of Cobham v. Dalton is that in the latter the 
bankruptcy took place before the attachment order was applied for. 

Where a trustee is ordered to transfer a fund of consols admitted to 
be due from him, arfd subsequently default is made, a writ of attach- 
ment will issue.—Dzgdy v. Turner, 21 W. R. 471. 

A creditor who has received money from a bankrupt by way of frau- 
dulent preference, and has been ordered to repay it to the trustee of the 

krupt’s estate, is not a person holding money in a fiduciary char- 
acter under the section, and cannot therefore be committed to prison 
under that section.—£x ~. Hoosan; re Chapman and Shaw, L. R. 
8 Ch. 231. But an agent entrusted with bills to discount and hand the 
proceeds to his principal, is in a fiduciary position towards him.— 
Hutchinson v. Hartmont, W.N. 1877, 29. 


\? 
< 


56 The Debtors Act (Ireland), 1872. 


Src. V. Where a trustee has made default in payment of a sum of money 
oy, ordered by the Court to be paid, and admitted to have been in his pos- 
session, an attachment may be issued against him, although he may 
have spent the money before the order, and be unable to pay; and 
such a trustee is within the 3rd exception. For the purpose of bring- 
ing a trustee within the 3rd exception, it must appear that the money 
ordered to be paid by him had at some time been actually in his pos- 
session or under his control. Hence no attachment can be issued 
against a trustee on an order directing the payment of a sum composed 
of principal and interest not distinguished, inasmuch as the interest 
might not at any time have been in his possession or under his control. 
—Middleton vy. Chichester, L. R. 6 Ch. 152. Lord Hatherley, in his 
judgment in this case, said :—‘‘ The exceptions are all of a character 
which indicates that the Legislature wished merely to limit the term of 
imprisoninent in regard to certain debts, which were not simple debts, 
contracted in the ordinary intercourse between man and man, where 
credit is given by one person to another, but were debts, the incurring 
of which was in some degree worthy of being visited with punishment.” 
Having referred in detail to the sixth sub-section, he added, ‘* There- 
fore, in every case there is something of the character of delinquency 
pointed out.” 

An attorney brought an action without authority, and was ordered 
to pay defendant’s costs. Bovill, C. J., held that default in payment 
came within this provision.—/Jenkins v. Fereday, L. R. 7 C. P. 358. 

A solicitor is not liable to be attached for the non-payment of costs 
which he has been ordered to pay, in the character of an unsuccessful 
litigant, but not as an officer of the Court. A common order was made 
against a solicitor for delivery of his bill of costs and taxation. He 
moved to discharge this order, and his application was refused with 
costs. He then appealed, and his appeal was dismissed with costs. It 
was held that he could not be attached for the non-payment of these 
costs.—e Hope, L. R. 7 Ch. §23. 

In an earlier case (re Aush, L. R. 9 Eq. 147) it was held by Lord 
Romilly, that where a balance was found due from a solicitor to his 
client, upon the taxation of his bill of costs under the Common Order 
for that purpose, and where an order was made for the payment of 
this balance, with which the solicitor failed to comply, this was a default 
within the meaning of sub-section 4, and that an attachment might 
be issued against him. 

A solicitor received money for his client during his retainer, and not 
having remitted it, was ordered by the Court to pay it, together with 
the costs of the order. An attachment was granted for default of pay- 
ment.— Ae V., I. R. 8 Eq. 355; 81.L.T.R.51. See 4. B., 11 Lt. 
T. R. 90; re A. & B., W.N. 1877, 206; re AZ, 1 L. R. Ir. 188. 

The case of Harvey v. Hall, L. R. 11 Eq. 31, affords an example of 
a futile attempt to take refuge in the Debtors Act from the ordinary 
jurisdiction of the Court of Chancery. In that case an order was made 
on the defendant to deliver toa receiver bills and cheques, ‘‘ or” to pay 
moneys received in respect of them. The defendant said he delivered 
over the only bill in his possession, and that he had cashed the others, 
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but did not say whether before or after the order ; and then contended 
that neglect to pay over the moneys (which he admitted he had re- 
ceived) was merely making a default in payment of a sum of money 
within the meaning of the Debtors Act. ice-Chancelior Bacon, how- 
ever, held that the defendant had committed a clear breach of the order, 
and that the Debtors Act had no application. 

But when an order was made on a solicitor to pay moncy on a cer- 
tain day, and was followed by the issue of a f. fa., under which the 
sheriff took possession, it was held that after an arrangement by which 
the sheriff withdrew from possession on terms, and had power to re- 
enter if the terms were not complied with, an attachment for default 
could not issue.—Harvey v. Hall, L. R. 16 Eq. 324. 

A solicitor who had made default in payment of a sum of money due 
from him as solicitor was adjudicated bankrupt, and after his adjudica- 
tion was arrested under a writ of attachment issuing out of the Court 
of Exchequer. Hie applied to the Court of Bankruptcy to order his 
discharge. The Lords Justices declined to interfere with the writ of 
attachment issued by the Court of Exchequer, and refused the applica- 
tion.— Ne Deere, L. R. 10 Ch. 658. 

Since the Act of 1878, the cases under exceptions 3 and 4 have been 
less numerous. 

An order was made that a trustee should, within seven days after 
service of the order, pay to his ceséuz gue trust, the plaintiff, a sum 
found due to him by the Chief Clerk’s certificate. The plaintitf 
could not find the trustee, so as to serve the order, and applied for 
awn of #¢ exeat, on the ground that the trustee was about to go 
out of the jurisdiction :—It was held, that the case did not fall within 
the third exception in the Debtors Act, the trustee not being in default, 
as the order only directed payment after service, and had not been 
served, and that, as the debt was not now due and payable, a writ of 
ne exeat could not be granted.—Co/verson v. Bloomfield, 29 Ch. D. 

An auctioneer is a person in a fiduciary capacity; and if he makes 
default in payment of the money produced by the sale of goods 
entrusted him for sale, when ordered to pay it by a Court of Equity, 
he is liable to attachment, whether he sul holds the money or has 
parted with it.—Crow/fher v. Elgood, 36 Ch. D. 691. 

In exercise of its discretion, the Court refused to allow a writ of 
attachment to issue against a trustee in default for not obeying an order 
to pay into Court misapplied trust money, where the trustee had 
received no personal benefit from the breach of trust, and was unable 
to pay.—£arl of Aylesford v. Earl Poulett (1892), 2 Ch. 60; see 
ri v. Etherington, 37 Ch. D. 104; Re Knowles, 52 1. J. (Ch.) 

5. 

Disobedience by a solicitor to an order of Court made against him 
as an officer of the Court is a contempt of a criminal nature, and an 
attachment granted to enforce compliance with the order of Court 
is process of a punitive and disciplinary character ; and therefore no 
privilege from arrest exists, or can be claimed against the execution of 
the attachment.—Xe Freston, 11Q. B. D.545. ‘this case was followed 
in re Dudley, 12 Q. B. D. 44, in which ve Ball, L. R. 8 C. VP. 104, 
was also explained ; see also ve Wray, 36 Ch. D. 138. 
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A solicitor, the London agent ofa country solicitor, made default in 
payment of a sum ordered to be paid by him in an action on account 
of his agency: he was held liable under sub-s. 3, but not as a solicitor.— 
Litchfield v. Jones, 36 Ch. D. 530. 

A Member of Parliament is not privileged from arrest under this 
section.—ARe Gent, 40 Ch. D. 190. 

(2) Upon this exception Jessel, M.R., said: ‘f What it means is 
this: there are frequently cases of persons in the receipt of salaries or 
income which cannot be attached for the benefit of creditors directly, 
and therefore the Court makes an order on the person receiving the 
salary or income to pay a portion of it for the benefit of his creditors: 
that portion he receives in a fiduciary capacity for other people ; he is 
a receiver for the benefit of his creditors, and if he applies the money 
to his own use, he is within the exception.” —A/arris v. dngram, 13 Ch. 
D. at p. 342. 

(ec) An action will not lie against a gaoler for detaining a person in 
prison longer than twelve months, when the attachment order is silent 
astotime. Application in such a case should be made to the Court 
for an order of discharge.—A/‘ Combe v. Grey, 4 L. R. Ir. 432 5 Greazes 
v. Keene, 4 Ex. D. 733 Re Thompson, 30 L. T.(N.S.) 783. 

Re Byrne, 6 L. R. Ir. 455, 14 I. L. T. R. 115, decided that the 
order must show that the contempt justified the committal under the 
Act; and (per Fitzgerald and O’Brien, JJ.) ‘‘ when a statute provides 
that imprisonment under certain circumstances is not to be for a longer 
period than one year, the order, warrant, or attachment ought to point 
out to the officer that at the end of one year the party is to be dis- 
charged.” The order in Byrne's case was that of a County Court 
Judge, and there was nothing to show that the alleged act or default 
fell within the exceptions in the Act. “* Prima facte,” said May, C.J., 
“an order for imprisonment for non-payment of money is illegal; in 
certain exceptional cases such orders can be legally made ; and I think 
the order should have shown on the face of it that it was made in 
respect of a default in one of those excepted cases.” The question of 
the form of the writ of attachment came again before the Queen’s 
Bench Division in the case of Re Azkin, 8 L. R,. Ir. §0, on motion for 
a writ Of Aabeas corpus. Aikin was in custody under a writ of attach- 
ment pursuant to an order of the Vice-Chancellor for contempt, in not 
accounting as receiver in a cause. The writ was in the form in use in 
the Courts of Chancery, both before and since the Debtors Act, and did 
not specify the length of time for which the imprisonment was to con- 
tinue. It had in fact lasted seven months, and the Queen’s Bench 
declined to make an order. May, C.J., suggested, as a convenient 
course, that in the margin of such writs there should be a statement of 
the legal maximum period of imprisonment. Fitzgerald, J., said the 
prisoner might apply to the Vice-Chancellor, and intimated that if he 
were detained in custody longer than twelve months, he might be 
entitled to call on the Queen’s Bench to discharge him. He also said, 
as to Af'Combe v. Gray, he was unable to acquiesce in the reasons 
given for the judgment. 
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Tt is now the usual practice in England to append to writs of attach- 
ment under this section a note in the following words: ‘‘ This writ docs 
not authorize an imprisonment for any longer period than a year.” No 
order is then necessary for the discharge of a prisoner at the end of that 
period.—Ae Edwards, Brooke v. Edwards, 21 Ch. D. 230. 

The Court of Appeal will not interfere with the discretion of the 
Court below in granting an attachment unless it is made absolutely 
clear that the discretion has been exercised wrongly.—Huyvter v. Beall, 
44 L. T. (N.S.) 131. 

Unless a decree or crder directing the payment of money contain 
within it a statement in compliance with Rule 9 (G.O. Chancery, 1872), 
that the payment may be enforced by attachment, an attachment can- 
not issue without the special leave of the Court, which leave may he 
obtained ¢x parte. If it sufficiently appear from the proceedings in the 
cause that the debt was contracted before 6th August, 1872, or that it 
comes within the exceptions, the orders may be made without affidavit ; 
otherwise an affidavit showing the facts must be filed.—Ae//y v. Ac//y, 


I, R. 8 Eq. 497. 


6. Subject to the provisions hereinafter mentioned and 
to the prescribed rules, (2) any court may commit to prison 
for a term not exceeding six weeks, or until payment of the 
sum due, any person who makes default in payment of any 
debt or instalment of any debt due from him in pursuance 
of any order or judgment of that or any other competent 
court, (4) made or recovered after the passing of this Act 
in respect of a debt contracted after the passing of this 
Act. (¢) 

Provided—(1) That the jurisdiction by this section given 
of committing a person to prison shall, in the case of any 
court other than the superior courts of law and equity, be 
exercised only subject to the following restrictions: that is 
to say, 

(a) Be exercised only by a judge, and by an order made 
In open court, and showing on its face the ground on 
which it is issued : 

(4) Be exercised only as respects a judgment of a 
superior court of law or equity when such judgment 
does not exceed fifty pounds exclusive of costs : 

(c) Be exercised only as respects a decree of a civil bill 
court by a chairman of quarter sessions or recorder. (d) 

(2) That such jurisdiction shall only be exercised where 
it is proved to the satisfaction of the court that the person 
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making default either has or has had since the date of the 
order or judgment the means to pay the sum in respect of 
which he has made default, and has refused or neglected, 
or refuses or neglects, to pay the same. (e) 

Proof of the means of the person making default may be 
given in such manner as the court thinks just; (/) and for 
the purposes of such proof the debtor and any witnesses 
may be summoned and examined on oath, according to the 
prescribed rules. 

Any jurisdiction by this section given to the superior 
courts may be exercised by a judge sitting in chambers, or 
otherwise, in the prescribed manner. (g) 

For the purposes of this section any court may direct 
any debt due from any person in pursuance of any order or 
judgment of that or any other competent court to be paid 
by instalments, (4) and may from time to time rescind or 
vary such order. (2) 

Persons committed under this section by a superior court 
may be committed to the prison in which they would have 
been confined if arrested on a writ of capias ad satisfact- 
endum, and every order of committal by any superior court 
shall, subject to the prescribed rules, be issued, obeyed, 
and executed in the like manner as such writ. 

This section, so far as it relates to any civil bill court, 
shall be deemed to be substituted for sections one hundred 
and sixteen and one hundred and seventeen of an Act of 
the session of the fourteenth and fifteenth years of the reign 
of Her present Majesty, chapter fifty-seven, and that Act 
and the Acts amending the same shall be construed accord- 
ingly, and shall extend to orders made by the chairman of 
quarter sessions with respect to sums due in pursuance of 
any order or judgment of any court other than a civil bill 
court. (4) 

No imprisonment under this section shall operate asa 
satisfaction or extinguishment of any debt or demand or 
cause of action, or deprive any person of any right to take 
out execution against the lands, goods, or chattels of the 
person imprisoned, in the same manner as if such imprison- 
ment had not taken place. (/) 

Any person imprisoned under this section shall be dis- 
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charged out of custody upon a certificate signed in the pre- 
scribed manner, to the effect that he has satisfied the debt 
or instalment of a debt in respect of which he was impri- 
soned, together with the prescribed costs (if any). 

After the commencement of this Act section one of an 
Act of the session of the eleventh and twelfth years of the 
reign of Her present Majesty, chapter twenty eight, shall, so 
far as regards debts contracted after the passing of this Act, 
be and the same is hereby repealed. (m) 


(z) The term “ prescribed ” is defined in sec. 10. The general rules, 
orders, and forms made for the purpose of carrying this part of the Act 
into effect are given immediately after the Act. 

(6) Married women are within the description ‘any person who makes 
default.” Judgment was recovered against a married woman, and an 
order was made that she should pay the amount by instalments out of 
her separate estate, not subject to restraint against alienation ; or which, 
being so subject, was nevertheless liable to execution under sec. 19, 
Married Women’s Property Act, 1892.—/ohuston v. Browne, 18 L. R. 
Ir. 429. An order for committal was subsequently made.—/vsnston v. 
Browne, 20 L. R. Ir. 443. But an order for instalments will not be 
made against a married woman whose only separate estate is subject 
to restraint on anticipation, even though since the date of the judgment 
she has received income of her separate estate.—.\/oregan v. Eyre, 20 
L. R. Ir. 541. 

So in Aleager v. Pellew, 14 Q. B. D. 973, the Court of Appeal re- 
fused to make an order against a married woman with income of £100 
annually settled to her separate use without power of anticipation, who 
had received no instalment after judgment and before summons. 

In Dillon v. Cunningham, L. R. 8 Ex. 23, an order was made against 
a marri¢cd woman; but L. J. BOWEN said, in Afager v. Pellew, that 
coverture was not pleaded in Dzllon v. Cunningham; and 1. J. Bag- 
gallay, in Afeager v. Fellew, said he was by no means satisfied that the 
application would have been granted if it had been made after the wife 
had received her income. 

Arrears of payments of alimony are enforceable under this section.— 
Linton v. Linton, 1§ Q. B. D. 239. 

When in an order for alimony the periods for payment are specified, 
an order for attachment may be made without any preliminary order 
for payment.—Daly v. Daly, 17 L. R. Ir. 372. 

(4) In the Common Law Divisions an order must first be obtained for 
payment within a limited time ; to be followed in case of default by an 
order for commitment.—Dyllane v. O'Connell, 1. R.7 C. L. §85. The 
Chancery Orders (1 G. O. 1873) provide that every decree or order 
requiring any person to do an act thereby ordered shall state the time 
within which the act is to be done. 

Defendant had been ordered to pay plaintiffs a debt by instalments, 
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made default, and then became an arranging debtor, and returned the 
plaintiffs as creditors fully secured. “They did not prove their debt, or 
take any part in the proceedings. No composition was paid or tendered 
to them. The arrangement was that the official assignee should pay the 
composition to the creditors. After the protection order expired, the 
plaintiffs issued a summons that defendant be committed for default in 
payment of the instalment. The Court of Exchequer refused to com- 
mit the defendant, holding that the plaintiffs ought to have assessed the 
value of the security, and proved for the balance, if any ; and that as the 
official assignee, and not the debtor, was to pay the composition, there 
was no default by the debtor.—MNatronal Building and Land Investment 
Co.v. Anon., 17 1. L. T. R. 12. 

Where an order to pay a debt by instalments has been made, a com- 
mittal order cannot be made for non-payment of several instalments. 
Seven out of eight instalments were due, and the debtor was committed 
for non-payment of the second instalment.—Lang/ford v. Laracey, 18 
I. L. T. R. 39. HARRISON, J., in a case at Downpatrick Assizes, 
Spring, 1886, declined to act upon this decision, and in practice it is 
not followed. 

(c) The distinction between debis contracted before and debts con- 
tracted after the passing of the Act is now of no moment for the 
purposes of this section. See sec. 26. Costs ordered to be paid bya 
defendant constitute a ‘liability incurred,” which may be enforced under 
this section. ‘‘ Debt contracted ”’ may be read “ liability incurred.”— 
Per Fitzgerald, J.. Holland v. Reid, 1. R. 8 C. L. 403; 81. L. T. R. 
168, and see Heiwetson v. Sherwin, L. R. 10 Eq. 53. 

(2) The restrictions, it will be observed, do not apply to the superior 
courts, In the superior courts the jurisdiction may therefore be exercised 
in camera, and as regards judgment debts of whatever amount. An 
eminent statesman, who had apparently read the section very hastily, 
wrote an article complaining that the law was made in the interests of 
persons of the better classes, since he said they could not be committed 
under this section if the judgment debt exceeded £50! 

The County Court may order payment by instalments of the amount 
due on an order or judgment of the High Court, within the limit of 
sub-sec. (6), and may rescind or vary its own order ; but when the High 
Court has itself directed payment by instalments, of its own judgment 
the County Court has no power to vary ¢4a¢ order. But when the 
High Court has simply made an order for the payment of costs, or 
given a judgment for payment of a sum of money, the County Court by 
making an instalment order does not rescind or vary the order of the 
High Court.—e Lves, ex p. Addington, 16 Q. B. D. 665. 

(ce) The practice as to proof of means has not been and is not uniform. 
In Dilion v. Cunningham, L. R. 8 Ex. 23, Kelly, C.B., said :— 
‘* There is nothing in the Act importing that it is necessary, before the 
judge makes an order for repayment by instalments, that he should be 
satisfied as to the existence of means at all. It may be prudent to do 
so; but it is enough that there is the judgment debt. Afterwards, when 
an order for commitment is applied for, it will be time to show the 
existence of means.” The Queen’s Bench Division follows this practice. 
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8I.L. T.R. 14; Foster v. Stackpoole, 121. L.T.& S.J. 35. So also the 
Probate Division, Avréy v. Smyth, I. R. ro Eq. 417, and Leamy v. 
Murphy, 7 L. R. Ir. 188. The Master of the Rolls, in Sturgeon v. 
Robinson, 81. L. T. R. 13, refused to make an order for payment, as 
the application was not grounded on proof of means. But it was 
pointed out by Warren, J in Leamy v. Alurphy, the Master of the 
Rolls expressly said that he was laying down no invariable rule, and 
appeared to act upon his own knowledge of facts not disclosed in the 
Report. The Exchequer Division ue proof of means upon the 
preliminary application. Avon., 81. L. T. K. 206. In the Common 
Pleas there was not any fixed iis in this regard. In Dellane v. 
O'Connell, 1. R. 7 C. Le 585, no proof of means was given ; and 
in Foster v. Stackfoole, 12 I. L. T. & S. J. 35, Lawson, J., followed 
Sturgeon v. Robinson. See M‘Laughlin v. Brown, 121.L.T. & S.J. 
89. In Williamson vy. Bryans, 8 L. R. Ir. 25, the Queen’s Bench 
Division refused to make an instalment order where the defendant’s 
afhdavit satished the Court that he had no means to pay. 

When on motion for an instalment order the question whether de- 
fendant had means depended on the validity of a bill of sale, the Court 
left the plaintiff to his remedy for an interpleader issue.—Sweery v. 
Goulding, 15 I. L. T. R. 47. 

Money derived from a gift may be taken into account in estimating 
means to pay.—£-x p. Kosler, re Park, 14 Q. B.D. 597. 

(7) In practice proof of means is commonly given by affidavit. See 
Harper v. Scrimgeour, § C. P. D. 366, where the plaintiff’s affidavit 
merely showed that the defendant lived in the style of a gentleman of 
means, and added that the plaintiff was informed and believed that the 
defendant had ample means to pay the debt and costs. This was held 
sufficient, although the defendant positively swore that he was himself 
destitute of means, and that he was maintained by his wife out of her 
separate estate. In Chard v. Jervis, 9 Q. B. D. 178, ina similar state 
of facts, the Court reversed an order of commitment made by Stephen, J., 
and affirmed by the Divisional Court. As to oe orders on 
appeal, see this case, and Esduzle v. Visser, 13 Ch. D. 4 

There is no jurisdiction to make an order that the debs be paid by 
instalments, and that the debtor be committed to prison in default of 
payment of any of the instalments.— Zhe Queen v. Judge of Brompton 
County Court, 18 Q. B. D. 213. 

There must be an affidavit to show that at the time of the application 
to commit the debtor is still in a position to pay the instalments. — 
Davis v. Simmons, 14 L. R. Ir. 364. 

But an order to commit may be made if the debtor has had means of 
paying any part, though he has not had the means of paying the 
whole.—£-x p. Fryer, re Fryer, 17 Q. B. D. 71 

(g) Baron Fitzgerald held, in O’Downell v. Smith, 81.L.T. R. 32, 
that the motion for an order should be made to a judge z# camera. And 
see Anon., 8 I. L. ‘I. R. 206, But see Azordan v. Hayes, 1. R.8C. L. 
402; 8 I. L. T. R. 116, where Barry, J., declined to follow this deci- 
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sion. In the Exchequer Division applications made to the Court are 
adjourned into Chambers.—A 07, : I. L. T. R. 206. 

(4) There can be no second committal except where there is an 
order to pay by instalments and successive defaults.—orsnail v. Bruce, 
L. R.8 C. P.378; Avans v. Wills, 1 C. P. D. 229. 

The Court being satisfied that the debtor had the means to pay, 
ordered payment of the debt by instalments (although the payment of 
such instalments would, it was alleged, drive the debtor into bankruptcy, 
and cause a forfeiture of the income from which such instalments were 
obtainable), or, in default, committed to prison—/n re Lmtperial Credit 
Association, Lewrs’s Case, 21 W. R. 505. 

An order may be made to pay calls, under a winding-up order for 
calls, by instalments.—Zewzs’s Case, 28 L. T. (N.S.) 399. 

When an order for payment of a large sum by quarterly instalments 
of £50 was made against a County Court Judve, and after default in 
payment he resigned office, and was granted a pension of £1,000 per 
annum, the Court made an order restraining the debtor from receiving 
the same, and empowering sequestrators to receive it to the extent 
mentioned in the order under the Debtors Act.—lMWillcock v. Terrell, 
3 Ex. D. 323. 

(¢) An inferior court cannot rescind or vary an order of a superior 
court on a judgment of the latter.— Washer v. Eliott, 1 C. P. D. 1693 
but see Ae /ues, ex p. Alddington, supra, as to what is a rescission or 
variance. 

(4) In Barrett v. Goodman, 32 L. R. I. 213, Gibson, J., decided that 
a creditor who obtains a committal order in the County Court, on 
which the debtor is subsequently arrestel, is not entitled to recover the 
sheriffs fees paid on the execution of the order.—See Gallaher v. 
jo 25 1. L. T. R. 87, and Aelly v. Alagee, 27 I. L. T. R. 71 

note). ; 

(4) See re Watson, Johnston v. Watson (1893), 1 Q. B. 21; Stonor 
v. Fowle, 13 Ap. C. 20. In the latter case Lord Bramwell said :—* An 
adjudication of committal ought only to take place where there has 
been a wilful default in payment, because, in truth, this power of com- 
mittal is not an imprisonment for debt; it is an imprisonment for past 
dishonesty, together with the prospect of the plaintiff getting his 
money. 

(4) ve order for commitment by a superior court under this section 
need not be executed within a year from its date, but remains in force 
as Jong as the judgment which it is issued to enforce. — Hermitage v. 
Kelpin, L. R. 9 Ex. 205. 

A judgment recovered against the defendant remained unsatisfied, 
and the plaintiff having applied to a judge at Chambers to commit the 
defendant to prison under this section, an order was made for the pay- 
ment of the debt by monthly instalments. After three instalments had 
been paid, proceedings were taken by the defendant for the purpose of 
making a compvsition in bankruptcy, and a resolution of the creditors 
was passed accepting a composition payable by instalments. Default 
was made in the payment of the first instalment of the composition to 
the plainuff, and instalments under the judge’s order having by that 
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time become due and not having been paid, the plaintiff applied again 
at Chambers for the committal of the defendant to prison for non-com- 
pliance with the judge’s order: It was held that the effect of the 
default in payment of the composition was to remit the plaintiff to the 
position he occupied before the proceedings in respect of the compo- 
sition took place, and that, consequently, the order might be made for 
the defendant’s committal to prison for non- compliance with the judge’s 
order.—Newell v. Van Praach, L.. R. 9 C. P. 96. 

It is provided by the 38th and 39th Vict. c. go, ss. 9 and 15§ (the 
Employers and Servants Act, 1875), that any sum payable by any 
person under the order of a court of summary jurisdiction in pursuance 
of the Act, shall be deemed to be a sum due from him in pursuance of 
a judgment of a competent court within the meaning of the 6th section 
of the Debtors Act. 

See Veekes v. Campion, 17 1. L. T. & S. J. 452, a5 to the right of a 
sheriff to fees for executing an order of committal. 

An appeal lies from an order under this section made by a County 
Court Judye.—Broderick v. Wilkinson, 1§ 1. L. T. R. 58. 


7- After the commencement of this Act a person shall 
not be arrested upon mesne process in any action brought 
for the recovery of a debt contracted after the passing of 
this Act. 

Where the plaintiff in any action in any of Her Majesty’s 
superior courts of law at Dublin, in which if brought before 
the commencement of this Act the defendant would have 
been liable to arrest, proves at any time before final judg- 
ment, by evidence on oath, to the satisfaction of a judge of 
one of those courts, that the plaintiff has good cause of 
action against the defendant to the amount of twenty 
pounds or upwards, or has sustained damage to that amount, 
and that there is probable cause for believing that the 
defendant is about to quit Ireland unless he be apprehended, 
and that the absence of the defendant from Ireland will 
materially prejudice the plaintiff in the prosecution of his 
action, (a) such judge may in the prescribed manner order 
such defendant to be arrested and imprisoned for a period 
not exceeding six months, (4) unless and until he has sooner 
given the prescribed security, not exceeding the amount 
claimed in the action, that he will not go out of Ireland 
without the leave of the court. 

Where the action is for a penalty, or sum in the nature of 


a penalty, other than a penalty in respect of any contract, 
E 
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it shall not be necessary to prove that the absence of the 
defendant from Ireland will materially prejudice the plain- 
tiff in the prosecution of his action, and the security given 
(instead of being that the defendant will not go out of 
Ireland) shall be to the effect that any sum recovered 
against the defendant in the action shall be paid, or that 
the defendant shall be rendered to prison. 


(az) An order will not be made under this section unless it is shown 
that the absence of the defendant will materially prejudice the plaintiff 
in relation to the steps to be taken in the prosecution of his action 
before final judgment.— A/‘ Blair v. Weir, 1. R. 7 C. L. 526; 8 I. Le 
T. R. 31. See Ad/patrich v. M‘Shirry, 1. R. 7 C. L. 497; Comedy 
Opera Company v. Carte, WV. N. [1879] 210; Drover v. Beyer, 13 Ch. 
D. 242, and Scott v. Coates, 10 I. L. ‘T. R. 165. 

The affidavit must show why the absence of the defendant will 
prejudice the plaintiff; and it cannot be supplemented.—Lindsay v. 
Hughes, 10 I. L. T. R. 63. 

(2) A defendant arrested and imprisoned under this section on the 
ground that his absence will prejudice the plaintiff ‘in the prosecution 
of his action,” cannot be kept in prison after judgment is signed.— Hume 
v. Druyff, L. R.8 Ex. 214, 

Where defendant was arrested, and plaintiff delayed marking judg- 
ment after he might have done so, the order for defendant’s imprison- 
ment was varied.—Hester v. Byrne, 81. L. T. R. 53- 


8. Sequestration against the property of a debtor who is 
not liable to be arrested or imprisoned after the commence- 
ment of this Act, may, after the commencement of this 
Act, be issued by any court of equity in the same manner 
as 1f such debtor had been actually arrested. 


Willeeck v. Terrell, 3 Ex. D. 3233 ex p. Nelson; re Hoare, 14 Ch. D. 
41. See the 3rd G. O. in Chancery under the Debtors, and O. 46, 
Judicature Act. 


9. Nothing in this part of this Act shall in any way affect 
any right or power, under the Irish Bankrupt and Insolvent 
Act, 1857, or the Bankruptcy (Ireland) Amendment Act, 
1872, to arrest or imprison any person. 


This section does not preserve to the Court of Bankruptcy any 
power of imprisonment for debt which has been taken away from other 


courts by the Act.—x p. Hoosan ; re Chapman and Shaw, L. RB. 
8 Ch. 231. 
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10. In this part of this Act the term “prescribed” means Sec. XI. 
as follows : NefaiGon 
As respects the superior courts of common law, pre- of pre; 
scribed by general rules to be made in pursuance of 
the Common: Law Procedure Act, 1853: 

As respects the superior courts of equity, prescribed by 
general rules and orders to be made in pursuance of 
the Act of the session of the thirtieth and thirty-first 
years of the reign of Her Majesty, chapter forty-four : 

As respects the civil bill courts, prescribed by general 

rules to be made under the 14th and rsth Vict. c. 57, 
and 27th and 28th Vict. c. 99: and 

As respects any other court, prescribed by general rules 

to be made, with the approval of the Lord Chancellor, 
by the persons having the power to make rules in 
relation to the practice of such court, or if there be no 
such person by the judge of such court : 

And general rules and orders may respectively be made 

by such authorities as aforesaid for the purpose of 
carrying into effect this part of this Act. 

The term ‘‘judge”’ in this part of the Act shall include 
*‘chairman of quarter sessions” and “ recorder,’ and any 
person for the time being doing and executing the duty of 
such chairman or recorder. 


PART II. 


Punishment of Fraudulent Debtors. 


rr. Any person adjudged bankrupt, and any person who Punishment 
shall have presented a petition for an arrangement with his Tt debtor 
creditors, in pursuance of ‘‘ The Irish Bankrupt and Insol- 
vent Act, 1857,” as amended by the “ Bankruptcy (Ireland) 
Amendment Act, 1872,”’ shall, in each of the cases following, 


be deemed guilty of a misdemeanor, and on conviction 
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Sec. XI. thereof shall be liable to be imprisoned for any time not 
exceeding two years, with or without hard labour ; that is to 
say,—_ 

1. If he does not, to the best of his knowledge and belief, 
fully and truly discover to the court, or to the 
assignee or assignees, or to such person or persons 
as the court shall from time to time direct, or to the 
trustees or trustee (if any) administering his estate 
for the benefit of his creditors, all his property, real 
and personal, and how, and to whom and for what 
consideration, and when he disposed of any part 
thereof, except such part as has been disposed of in 
the ordinary way of his trade (if any), or laid out in 
the ordinary expense of his family, unless the jury 
is satisfied that he had no intent to defraud : 

2. If he does not deliver up to the assignees or to said 
trustees or trustee (if any), or as they or he or the 
court shall direct, all such part of his real and 
personal property as is in his custody or under his 
control, and which he is required by law to deliver 
up, unless the jury is satisfied that he had no intent 
to defraud: 

3- If he does not deliver up to the assignees or to said 
trustees or trustee (if any), or as they or the court 
shall direct, all books, documents, papers, and 
writings in his custody or under his control relating 
to his property or affairs, unless the jury 1s satisfied 
that he had no intent to defraud : 

4. If after the presentation of a bankruptcy petition by or 
against him, or after the presentation of a petition 
for arrangement by him, or within four months 
next before such presentation respectively, he con- 
ceals any part of his property to the value of ten 
pounds or upwards, or conceals any debt due to 
or from him, unless the jury is satisfied that he had 
no intent to defraud : 

5. If after the presentation of a bankruptcy petition by 
or against him, or after the presentation of a peti- 
tion for arrangement by him, or within four months 
next before such presentation respectively, he fraudu- 
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lently removes any part of his property of the value Suc. XI. 
of ten pounds or upwards: (a) —_ 

6. If he makes any material omission in any statement 
relating to his affairs, unless the jury is satisfied 
that he had no intent to defraud : 

7. If, knowing or believing that a false debt has been 
proved by any person under the bankruptcy or 
arrangement, he fail for the period of a month to 
inform the assignees or one of them or such trustees 
or trustee (if any) thereof : 

8. If after the presentation of a bankruptcy petition 
by or against him, or after the presentation of a 
petition for arrangement by him, he prevents the 
production of any book, document, paper, or writing 
affecting or relating to his property or affairs, unless 
the jury is satisfied that he had no intent to conceal 

_the state of his affairs or to defeat the law: 

9. If after the presentation of a bankruptcy petition 
against or by him, or after the presentation of a peti- 
tion for an arrangement by him, or within four months 
next before such presentation respectively, he con- 
ceals, destroys, mutilates, or falsifies, or is privy to 
the concealment, destruction, mutilation, or falsifi- 
cation, of any book or document affecting or relating 
to his property or affairs, unless the jury is satisfied 
that he had no intent to conceal the state of his 
affairs, or to defeat the law: 

1o. If after the presentation of a bankruptcy petition 
against or by him, or after the presentation of a 
petition for arrangement by him, or within four 
months next before such presentation respectively, 
he makes or is privy to the making of any false 
entry in any book or document affecting or relating 
to his property or affairs, unless the jury is satisfied 
that he had no intent to conceal the state of his 
affairs or to defeat the law: 

11. If after the presentation of a bankruptcy petition 
against or by him, or after the presentation of a 
petition for arrangement by him, or within four 
months next before such presentation respectively, 
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he fraudulently parts with, alters, or makes any 
omission, or is privy to the fraudulently parting with, 
altering, or making any omission, in any document 
affecting or relating to his property or affairs: (5) 


12. If after the presentation of a bankruptcy petition 


against or by him, or after the presentation of a 
petition for arrangement by him, or at any meeting 
of his creditors within four months next before such 
presentation respectively, he attempts to account 
for any part of his property by fictitious losses or 
expenses : 


See Q. v. Walkinson, 12 Cox, 271.—Indictment. 


13. If within four months next before the presentation of 


a bankruptcy petition against or by him, or next 
before the presentation of a petition for arrangement 
by him, he, by any false representation or other 
fraud, has obtained any property on credit and has 
not paid for the same: 


14. If within four months next before the presentation of 


a bankruptcy petition against or by him, or next 
before the presentation of a petition for arrangement 
by him, he, being a trader, obtains, under the false 
pretence of carrying on business and dealing in the 
ordinary way of his trade, any property on credit, 
and has not paid for the same, unless the jury is 
satisfied that he had no intent to defraud : 


15. If within four months next before the presentation of 


a bankruptcy petition against or by him, or next 
before the presentation of a petition for arrangement 
by him, he, being a trader, pawns, pledges, or disposes 
of otherwise than in the ordinary way of his trade 
any property which he has obtained on credit, and 
has not paid for, unless the jury ts satished that he 
had no intent to defraud: 


16, If he is guilty of any false representation or other 


fraud for the purpose of obtaining the consent of 
his creditors or any of them to any agreement with 
reference to his affairs, or his bankruptcy or arrange- 
ment. 
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(a) C., by an unregistered bill of sale assigned his farm and all the 
property thereon to certain persons as trustees, upon trusts which were 
not for the benefit of all his creditors, and continued in possession of 
the farm and property. Afterwards, and within four months before 
the filing a petition under the Bankruptcy Act of 1869, he fraudu- 
lently removed a part of the property comprised in the bill of sale of 
the value of £10. It was held that the property was not at the date 
of the removal property divisible among the creditors of the defendant, 
and that he was not liable to conviction under sub-s. §.— 74e Queen 
v. Creese, 1. R.2C.C. R. 105, 22 W. R. 376. 

(4) A case arising under this section (7e Queen v. Widdop, L. R. 
2 C. C. K. 3) came before the Court of Criminal Appeal in England. 
The debtor had been examined under sections of the English Act of 
1869, analogous to ss. 306-310 (1857). A question arose as to whether 
the summons to examine the bankrupt had been issued before the 
certificate of the appointment of the trustee had been given by the 
Registrar. The examination having been admitted in evidence against 
him on a subsequent indictment for an offence under s. 11 of the 
Debtors Act, it was held that, supposing the summons to have been 
improperly issued befure the Registrar’s certificate of the appointment 
of the trustee had been given, the defect was only an irregularity, 
which the debtor had waived by appearing and submitting to be 
examined without objection; and that the examination was properly 
admitted in evidence. See also Reg. v. Beaumont, 26 L. T. (N.S.) 


A trader, being in insolvent circumstances, purchased goods on 
credit, and shipped them to Australia, and obtained advances by 
pledging the bills of lading. Within four months afterwards he became 
bankrupt. In his examination he stated that he could give no account 
of what had become of the purchase-money :— //e/d, that in the absence 
of any evidence of the bankrupt having obtained the gouds on false 
representations, his conduct did not constitute an offence under the 
14th or 5th sub-section of the 11th section of the Debtors Act, and 
an application for an order to prosecute was refused. It was also held 
that he had not committed an offence under the 1§th sub-section.— 
Ex p. Brett; re Hodgson, 1 Ch. D. 151. 


12. If any person who is adjudged a bankrupt, or has 
presented a petition for arrangement after such adjudica- 
tion or presentation respectively, or within four months 
before such adjudication or presentation respectively, quits 
Ireland and takes with him, or attempts or makes prepara- 
tion for quitting Ireland and for taking with him, any part 
of his property to the amount of twenty pounds or upwards, 
which ought by law to be divided amongst his creditors, he 
shall (unless the jury is satisfied that he had no intent to 
defraud) be guilty of felony, punishable with imprisonment 


71 


Src. XII. 


Penalty fcr uw 


absconding 
with pro- 
perty. 


72 


Sec. XIII. 


Penalty on 
f rauidulenty 
obtaining 
credit, &c. 


The Debtors Act (Ireland), 1872. 


for a time not exceeding two years, with or without hard 
labour. 


A justice cannot legally issue a warrant under this section before the 
adjudication takes place, or the petition is presented. — Scott v. Af‘ Vicker, 
I. R. 10 C. L. 453; 10 I. L. T. R. 1373 Scott v. Coates, 101. L. T.R. 


165. 


13. Any person shall in each of the cases following be 
deemed guilty of a misdemeanor, and on conviction thereof 
shall be liable to be imprisoned for any time not exceeding 
one year, with or without hard labour; that is to say, 

(t) If in incurring any debt or liability he has obtained 
credit under false pretences, or by means of any 
other fraud : 

(2) If he has, with intent to defraud his creditors, or any 
of them, made or caused to be made any gift, 
delivery, or transfer of or any charge on his _ pro- 
perty: (a) 

(3) If he has, with intent to defraud his creditors, con- 
cealed or removed any part of his property since or 
within two months before the date of any unsatisfied 
judgment or order for payment of money obtained 
against him: (d) 

(4) If he has wilfully concealed any real or personal 
estate of any bankrupt or arranging debtor, and has 
not within forty-two days after the filing of the peti- 
tion of bankruptcy or for arrangement discovered 
such estate to the Court or to the assignees or the 
trustees or trustee (if any). 


(2) A plaintiff in an action to recover unliquidated damages is not, 
until recovery of judgment, a ‘‘ creditor” of the defendant within the 
meaning of s. 13, sub-s. 2. A defendant to such an action, who has, 
during the pendency of the action, but before judgment, given a bill of 
sale over his furniture with intent to defeat any judgment which the 
plaintiff may obtain, cannot therefore be convicted under that sub- 
section of having made a charge on his property with intent to defraud 
the plaintiff in the action.— 7he Queen v. Hopkins and Ferguson (1896), 
1Q. B. 652. 

(6) A conviction may be sustained though no proceedings in bank- 
ruptcy or arrangement have taken place. The provisions of this section 
apply to all persons. But an intent to defraud creditors must be 
proved.—Qucen v. Rowlands, 8 Q. B. D. 530. 
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14. If any creditor in any bankruptcy or arrangement or Sec. XVI. 
composition with creditors in pursuance of “ The Irish False claim, 
Bankrupt and Insolvent Act, 1857,’’ as amended by ‘‘ The &«. @ mis: 
Bankruptcy (Ireland) Amendment Act, 1872,” wilfully and , 
with intent to deftaud makes any false claim, or any proof, 
declaration, or statement of account, which is untrue in any 
material particular, he shall be guilty of a misdemeanor 
punishable with imprisonment not exceeding one year, with 
or without hard labour. 


15. Where a debtor makes any arrangement or composi- Debts in- 
tion with his creditors under the provisions of “ ‘The Irish fraud. 
Bankrupt and Insolvent Act, 1857,’ as amended by “ ‘The 
Bankruptcy (Ireland) Amendment Act, 1872,” he shall 
remain liable for the unpaid balance of any debt which he 
incurred or increased, or whereof before the date of the 
arrangement or composition he obtained forbearance, by 
any fraud, (a) provided the defrauded creditor has not 
assented to the arrangement or composition otherwise than 
by proving his debt and accepting dividends. 


(2) The creditor alleging fraud may commence an action against the 
debtor without being obliged to prove a prima facte case of fraud in 
the Bankruptcy Court. The Court of Bankruptcy has no jurisdiction to 
interfere with such an action.— x p. Halford ; re Jacobs, L. R. 19 Eq. 
436. See re Crossley, Munns v. Burn, 35 Ch. D. 266. 


16. Where any assignee or a trustee in any bankruptcy or ey 
arrangement reports to the court that in his opinion a bank- prosecution 
rupt or arranging debtor has been guilty of any offence ee 
under this Act, or where the court is satisfied upon the trustee. 
representation of any creditor (a) that there is ground to 
believe that the bankrupt or arranging debtor has been 
guilty of any offence under this Act, the court shall, if it 
appears to the court that there is a reasonable probability 
that the bankrupt or arranging debtor may be convicted, 
order the assignees or trustee to prosecute the bankrupt or 


arranging debtor for such offence. (4) 

(2) The representation by a creditor must be made in writing, ei 
ported by proper evidence, and filed with the proceedings in the bank- 
ruptcy.—£x p. Leonard ; re Leonard, L. R. 19 Eq. 269. 
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(4) Bacon, C. J., held in ex p. Strachan, re Dempsey, 21 W. R. 523, 
that the Debtors Act, s. 3, incorporated the Debtors Act with the 
Bankruptcy Act, 1869: it having been argued that no appeal lay from 
a decision under this section. See ex p. Dempsey, L. R. 8 Ch. 676, 
where the case came before the Lords Justices on appeal. Lord Justice 
James said he thought, upon the true construction of the two Acts, there 
was aright of appeal. In orders under this section the Court should 
not merely ‘ empower,” but should “ order,” the assignees or trustce 
to prosecute.—Per James, L. J., in ex p. Dempsey, at p. 682. 

In ex p. Brown, re Appleby, 2 Ch. D. 799, an order was made 
directing the trustee to prosecute, not only the bankrupt, but an alleged 
accomplice. The Court of Appeal held that the alleged accomplice 
had no right of appeal against the order: following ex p. Afarsden, 2 
Ch. D. 786, where it was held that the bankrupt had no right of appeal. 

Orders under this section are merely ex parte. 


17. Where the prosecution of the bankrupt or arranging 
debtor under this Act 1s ordered by any court, then, on the 
production of the order of the court, the expenses of the 
prosecution shall be allowed, paid, and borne as expenses 
of prosecutions for felony are allowed, paid, and borne. 


18. Every misdemeanor under the second part of this 
Act shall be deemed to be an offence within and subject to 
the provisions of the Act of the session of the twenty- 
second and twenty-third years of the reign of Her present 
Majesty, chapter seventeen, intituled ‘ An Act to prevent 
vexatious indictments for certain misdemeanors ;”’ and 
when any person is charged with any offence before any 
justice or justices, such justice or justices shall take into 
consideration any evidence adduced before him or them 
tending to show that the act charged was not committed 
with a guilty intent. 


19. In an indictment for an offence under this Act it 
shall be sufficient to set forth the substance of the offence 
charged in the words of this Act, specifying the offence, or 
as near thereto as circumstances admit, without alleging 
or setting forth any debt, act of bankruptcy, trading, 
adjudication, or any proceedings in, or order, warrant, or 
document, of any court acting under ‘* The Irish Bankrupt 
and Insolvent Act, 1857,’ or ‘The Bankruptcy (Ireland) 
Amendment Act, 1872.’ 
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An indictment for misdemeanor (s. 1, sub-s. 13) merely charged Se .XXII. 

that a bankruptcy petition was presented against the defendant to the ae 
County Court, upon which he was adjudicated bankrupt; and that the 
defendant, within four months before the presentation of the petition, 
did, by certain false representations, obtain from X on credit certain 
property, and had not paid for same. Held sufficient in arrest of 
judgment under this section.—Aeg. v. Wilkinson, 26 L. T.(N.S.) 3543 
Q. v. Walkinson, 12 Cox, 271. 


20. The provisions of the Act of the session of the third Mayors, &c., 
and fourth years of the reign of Her present Majesty by arrange- 
chapter one hundred and eight, sections eighty-eight and ™" 
eighty-nine, as to the disqualification of mayors, aldermen, 
and town councillors having been declared bankrupt, or 
having compounded by deed with their creditors, shall 
extend to every arrangement or composition by a mayor, 
alderman, town councillor, or town commissioner with his 
creditors under “ The Irish Bankrupt and Insolvent Act, 

1857, as amended by ‘* The Bankruptcy (Ireland) Amend- 
ment Act, 1872,” whether the same is made by deed or 
Otherwise. 

This section was, in Zhe Queen (Cochrane) v. Cunningham, 20 

L. R. Ir. 490, held not to disqualify a town commissioner acting under 
a special Act, which incorporated the Commissioners’ Clauses Act, 
1847, on the ground that the section only disqualifies the persons 
mentioned in s. 16 of the Municipal Corporations Act, and is not 
applicable to town commissioners acting under the Towns [mprove- 
ment and Commissioners’ Clauses Acts. 


see Hardwick and others, Petitioners ; Brown, Respondent, 1. R. 
8C. P. 406. 


21. If any person being assigned by Her Majesty’s Com- Justices of 
mission to act as a justice of the peace is adjudged bank- ju7P*<° 
tupt, or makes any arrangement or composition with his bkrupt or 
creditors under “ The Irish Bankrupt and Insolvent Act, with credi- 
1857,” or “ The Bankruptcy (Ireland) Amendment Act, *™ 
1872,’ he shall be and remain incapable of acting as a 
justice of the peace until he has been newly assigned by 
Her Majesty in that behalf. 

22. Where any person is liable under any other Act of a aah 
Parliament or at common law to any punishment or penalty Act cumu- 
for any offence made punishable by this Act, such person *"* 
may be proceeded against under such other Act of Parlia- 
ment or at common law or under this Act, so. that he be 
not punished twice for the same offence. 
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Warrants of 
attorney and 
cognovit 
actionem 

to be exe- 
cuted in pre- 
sence of an 
attorney on 
behalf of the 
person. 


Warrant, 
&c., not 
formally 

executed 
invalid. 


Excmption 
from Act of 
foreign 
attachment. 
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PART III. 


Warrants of Attorney, Cognovits, and Orders for Judgment. 


23. After the commencement of this Act, a warrant of 
attorney to confess judgment in any personal action or 
cognovit actionem given by any person shall not be of any 
force unless there 1s present some attorney of one of the 
superior courts cn behalf of such person expressly named 
by him, and attending at his request, (a) to inform him of 
the nature and effect of such warrant or cognovit before 
the same is executed, which attorney shall subscribe his 
name as a witness to the due execution thereof, and there- 
by declare himself to be attorney for the person executing 
the same, and state that he subscribes as such attorney. (d) 


(a) An attorney instructed by the defendant to prepare a warrant of 
attorney to confess judgment was also retained by the plaintiff to mark 
judgment thereon. The warrant was formally attested by the attorney 
as required by the statute ; but it was held not validly executed, as the 
attorney so employed by the plaintiff could not legally act at the same 
time for the defendant.— Walsh v. Nally, 1. Rott Ch. 3373 a1 I. L. 
T. R. 75. See Stacombe v. Devenny,6 L. R. Ir. 342. 

(4) Judgment entered ona warrant set aside, the attorney not having 
stated that he signed the warrant as attorney for the defendant.—Zucey 
v. Aturphy, 1. R.7 C. L. 494. 


24. A warrant of attorney to confess judgment or cog- 
novit actionem not executed in manner aforesaid shall not 
be rendered valid by proof that the person executing the 
same did in fact understand the nature and effect thereof, 
or was fully informed of the same. 


See s. 334 (1857), and the note thereto. 
25. Nothing in this Act contained shall affect the custom 


of foreign attachment as exercised by any competent Court, 
or the proceedings in relation to such custom. 
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PART IV. 


Abolition of Imprisonment for past Debts. 


26. On and after the first day of August, one thousand Onand 
eight hundred and seventy-seven, the provisions of Part I. day of 
of this Act shall extend and apply to every person making ot 
default in payment of a debt contracted before the passing provisions of 
of this Act, and to every person making default in payment seer 
of any debt or instalment of any debt due from him in dels con- 
pursuance of any judgment, decree, or order, recovered Or before pass. 
made in respect of a debt contracted before the passing of Ws of Act. 
this Act, and to every judgment, decree, or order, re- 
covered or made in respect of a debt contracted before the 


passing of this Act. 


27. Where any person shall on the first day of August, Drehatce 


one thousand eight hundred and seventy-seven, be in cus- in custody 
tody in pursuance of a writ, attachment, or other process, ee 
in any case in which he would not be liable to be arrested 1877. 
or imprisoned after that day, such person shall on the said 
day be discharged from such custody without payment of 
any fees; but his arrest, imprisonment, or discharge, shall 
not affect the creditor's rights or remedies for enforcing the 
payment of any money due to him, or deprive the creditor 
of the benefit of any charge or security on any property of 
the debtor. 
When on or prior to the first day of August, one thousand 
eight hundred and seventy-seven, special bail shall have 
been given in any action the defendant in which after the 
said day cannot be imprisoned on making default in satis- 
fying the judgment recovered against him in such action, 
the condition of such bail, instead of being that the judg- 
ment shall be satisfied or the defendant rendered to prison, 
shall be deemed to be that the defendant shall not go out 


of Ireland without leave of the Court. 


( 78 ) 


“THE DEBTORS ACT (IRELAND), 1872.” 


GENERAL ORDER 


OF THE 


HIGH COURT OF CHANCERY 


UNDER 


THE DEBTORS ACT (IRELAND), 1872. 


THE Right Honorable THomMas Baron O’Hacan, Lord 
High Chancellor of Ireland, by and with the advice 
and assistance of the Right Honorable Epwarp Sut- 
LIVAN, Master of the Rolls in Ireland; and the Right 
Honorable HEpGES Eyre CHATTERTON, Vice-Chan- 
cellor of Ireland, doth hereby, in pursuance and exe- 
cution of the powers given to him by ‘‘ The Debtors 
Act (Ireland), 1872,” and of all other powers and 
authorities enabling him in that behalf, order and 
direct in manner following :— 


I. Jndorsement on Decrees and Orders. 


1. The ro4th General Order of the 27th day of March, 
1843, and the ggth General Order of the 31st October, 
1867, shall be varied, and as varied shall be as follows :— 

Every decree or order made in any suit or matter requir- 
ing any person to do an act thereby ordered, shall state 
the time, or the time after service of the decree or order, 
within which the act is to be done; and upon the copy of 
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the decree or order which shall be served upon the person 
required to obey the same there shall be indorsed a 
memorandum in the words or to the effect following, viz.:— 
“If you, the within named 4.B., neglect to obey this 
decree [or order] by the time therein limited, you will be 
liable to have your property sequestered for the purpose of 
compelling you to obey the same decree [or order], and 


you may also be liable to be arrested and committed to 
prison.” 


II. Enforang Decrees and Orders by Attachment and 
Sequestration. 


2. The r2gth rule of the General Orders of the 31st 
October, 1867, is hereby abrogated. 


3. Where any person is by a decree or order made in 
any suit or matter directed to pay money or costs in a 
limited time, and after due service of such decree or order 
refuses or neglects to make such payment according to 
the exigency of such decree or order, the person prose- 
cuting such decree or order shall, at the expiration of the 
time limited for such payment, be entitled to a writ ot 
sequestration, which may be issued by the Clerk of records 
and writs, without any special order, upon production of 
evidence to the same effect as that which would heretofore 
have been required on issuing a writ of attachment for 
default in making such payment. 


4. The form of subpoena for costs mentioned in the 
schedule to the order of the 3rd day of November, 1842, 
shall be varied by omitting therefrom the words ‘‘An attach- 
ment issuing against your person, and:” Provided always 
that where a subpoena is issued for costs payable under a 
decree or order, which states that payment thereof may be 
enforced by attachment, as mentioned in the gth rule of 


this order, then the subpcena shall be in the form hereto- 
fore used. 


5. Where any person is by a decree or order made in 
any suit or matter directed to pay costs, without a time 


rod 
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being limited for such payment, and does not upon due 
service of a subpcena for such costs make such payment, 
the person to whom such costs are payable shall, imme- 
diately upon such default, be entitled to a writ of seques- 
tration, which may be issued by the Clerk of records and 
writs without any special order, upon production of evidence 
to the same effect as that which would heretofore have been 
required on issuing a writ of attachment for default in 
making such payment. 


6. Where any person is by a decree or order made tn any 
suit or matter directed to do any act other than or besides 
the payment of money or costs, and, after due service of 
such decree or order, refuses or neglects to do such act 
according to the exigency of the same decree or order, the 
person prosecuting such decree or order shall, at the expi- 
ration of the time limited for the performance thereof, be 
entitled to a writ or writs of attachment against the disobe- 
dient person. And in case such person shall be taken or 
detained in custody under any such writ of attachment 
without obeying the same decree or order, then the person 
prosecuting the same decree or order shall upon the 
sheriff’s return that the disobedient person has been so 
taken or detained, be entitled to a writ of sequestration 
against his estate and effects. And in case the sheriff shall 
make the return von est inventus to such writ or writs of 
attachment, the person prosecuting such decree or order 
shall be entitled to a writ of sequestration. 


7. Where by any decree or order a trustee or person 
acting in a fiduciary capacity is ordered to pay in a limited 
time any sum of money in his possession or under his 
control, or a solicitor is ordered to pay in a limited time 
costs for misconduct as such solicitor, or to pay in a limited 
time a sum of money in his character of an officer of the 
Court, and such trustee, person, or solicitor, after due ser- 
vice of such decree or order, neglects or refuses to pay 
such money or costs, according to the exigency of such 
decree or order, the person prosecuting such decree or 
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order shall, at the expiration of the time limited thereby 
for the performance thereof, be entitled, at his option, 
either to a writ of sequestration to be obtained in manner 
provided by the 3rd rule of this order, or (subject never- 
theless as mentioned in rule g) to the remedies to which, 
under the 6th rule of this order, he would have been entitled 
in case of a failure to do some act directed by the decree 
or order other than payment of money. 


8. Where by any decree or order a solicitor is ordered to 
pay costs for misconduct as such solicitor, without a time 
being limited for such payment, and does not, upon due 
service of a subpoena for such costs, make such payment, 
the person to whom such costs are payable shall, imme- 
diately upon such default, be entitled, at his option, either 
to a writ of sequestration, to be obtained in manner provided 
by the 5th rule of this order, or (subject nevertheless as 
mentioned in the next following rule) to a writ or writs of 
attachment, and such other process as has heretofure been 


applicable in case of non-payment of costs recoverable by 
subpoena. 


g. Any decree or order directing any such trustee, per- 
son, or solicitor, as mentioned in the last two preceding 
rules, to make any such payment as in the same rules 
mentioned, shall state that such payment may be enforced 
by attachment; and, unless the decree or order contains 
such statement, no attachment shall be issued for en- 
forcing such payment without leave of the Court or the 
Judge in Chambers, to be applied for by motion or sum- 
mons, which application may be granted ex parte, upon 
the Court or Judge being satisfied that the case comes 
within the exceptions contained in the sth section of 
“The Debtors Act (Ireland), 1872,” unless the Court or 
Judge thinks fit to require notice of such application to be 
served. 


Ill. Committal to Prison under section 6 of ‘‘ The Debtors 
Act (Lreland), 1872.” 


to. Every application to commit to prison, under the 
6th section of ‘The Debtors Act (Ireland), 1872,” shall be 
F 
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made by motion on notice, and the practice applicable to 
motions to commit for breach of an injunction shall, so 
far as the same is not inconsistent with the said Act, or 
with anything in these rules, be applicable to such applica- 
tions. 


11. The Court, upon the hearing of any such application, 
may, if it shall see fit so to do, instead of refusing or grant- 
ing the application, adjourn the same, and either give leave 
to adduce further evidence, or direct any inquiry in chambers 
as to the means of the person making default, or require 
the production and oral examination before itself of the 
person making default, and any persons who have given 
evidence against or in support of the application, or of such 
of them as the Court may think fit, in the same manner as 
such production and oral examination might be required at 
the hearing of a cause. 


12. In case any such inquiry as aforesaid shall be directed, 
the general course of proceeding and practice at the Judge’s 
chambers, as provided by ‘‘The Chancery (Ireland) acct, 
1867,” and the General Orders of the Court relative thereto, 
shall apply to all proceedings under such inquiry. 


13. The Court, in making an order for committal to 
prison under the said 6th section, may either make such 
imprisonment determinable on payment of the whole sum 
in respect of which the person to be imprisoned is in default, 
together with such costs as the Court shall think fit, or may 
order the debt to be paid by such instalments as the Court . 
shall think fit, and make the imprisonment determinable on 
payment of such costs, and such of the said instalments as 
the Court shall think fit, and in either of such cases the 
Court, if it think fit, may direct payment of a sum in gross, 
in heu of taxed costs. 


14. No application made under the 6th section, nor any 
order made thereon, shall in any manner vary or suspend 
any of the remedies which the person prosecuting the decree 
or order which has been disobeyed would, if no such appli- 
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cation had been made, have been entitled to against the 
property of the person disobeying the same decree or order ; 
but the person prosecuting such decree or order may 
proceed to avail himself of such remedies, without any 
regard to such application or to any order made thereon, 
except so far as by consent he may, by such last mentioned 
order, be expressly restrained from availing himself of such 
remedies. 


15. Orders of committal may be in the form Ar or A 2 
in the schedule hereto, as the case may be, with such varia- 
tions as the circumstances of the case may require, and an 
office copy of each such order shall be delivered to the 
sheriff or other officer required to execute the same. Office 
copies of any such order may be delivered concurrently to 
different sheriffs for execution in different counties. Every 
such office copy as aforesaid shall be endorsed by the 
Clerks of Records and Writs with the direction of the sheriff 
or other officer by whom the same Is to be executed. The 
sheriff and officer shall be entitled to the same fees, in 
respect of an order of committal, as are now payable upon 
a writ of capias ad satisfactendum issued out of Her Majesty’s 
Courts of Common Law. 


16. The sheriff or other officer to whom an order of 
committal is directed as aforesaid shall, within two days 
after the arrest, endorse upon the office copy of the order 
delivered to him the true date of such arrest, and return 
the same so endorsed to the solicitor of the person prose- 
cuting the decree or order, or to such person himself if he 
acts In person. 


17. Upon payment of the sum or sums in that behalf 
mentioned in the order of committal, including the sheriff's 
fees, and the costs or gross sum in lieu of costs, made pay- 
able by the order, the person committed shall be entitled to 
a certificate in the form B in the schedule hereto, or to the 
like effect, signed by the solicitor of the person prosecuting 
the decree or order which has been disobeyed, or if such 
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person be acting in person, then signed by him and attested 
by a solicitor or justice of the peace. 


18. In case any order is made under the 6th section of 
the said Act for payment of a sum of money by instalments, 
and the person imprisoned shall, after his discharge from 
prison, neglect or refuse to pay the subsequent instalments, 
or any of them, the person prosecuting the decree or order 
for disobedience to which the committal was ordered, shall, 
in addition to his remedies against the property of the 
person making default, be entitled to enforce payment of 
such subsequent instalments by attachment, as in the case 
of disobedience to an order directing the performance of 
some act other than payment of money. 


IV. Miscellaneous. 


19. The general practice of the Court shall, in all cases 
not provided for by ‘‘ The Debtors Act (Ireland), 1872,’ 
or these rules, and so far as the same is applicable, and 
not inconsistent with the said Act or these rules, apply to 
all proceedings under the 5th and 6th sections of the said 
Act. 


20. The charges to be allowed to solicitors for duties 
performed in respect of such proceedings as last aforesaid, 
and the fees of Court in respect of the same proceedings, 
shall be the same as those allowable and payable in respect 
of other proceedings of the same nature in the causes or 
matters in which proceedings respectively are taken. 


21. The interpretation clause in the General Orders of 
the Court, dated the 31st day of October, 1867, contained, 
shall apply to this General Order. 


22. This order shall come into operation on the day on 
which it bears date, as regards decrees or orders made in 
respect of any debt contracted after the 6th day of August, 
1872, and shall come into operation on the rst day of 
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August, 1877, as to decrees or orders made in respect of 
any debt contracted on or before the said 6th day of August, 
1872, and in the meantime the present practice of the 
Court, and the General Orders regulating the same, shall 
apply to such last mentioned decrees and orders as if this 
order had not been made. 


Dated this 16th day of April, 1873. 


O’HAGAN, C. 
EDWARD SULLIVAN, J.2. 
HEDGES EYRE CHATTERTON, V.C.J. 
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SCHEDULE. 


Al. 


Upon motion, &c., this Court doth order that the said 4. 8. do pay 
to the said {the sum of £ , as and for] his costs of 
and incidental to this application and this order ; and further, that the 
said A. &., for default in payment of the sum of £ , mentioned 
in the said decree [ov order} of the day of ,18 , 
be committed to prison for the term of six weeks from the date of his 
arrest, including the day of such date, unless he shall sooner pay the 


said sum of £ , and sheriff's fees, for the execution of this 
order and the costs hereinbefore directed to be paid [o, and the said 
sum of £ for costs}. And it is ordered that any sheriff or 


officer to whom any office copy of this order shall be delivered, after 
being directed to him by the Clerk of Records and Writs, do take the 
said A.B. for the purpose aforesaid, if he be found within his bailiwick. 


A 2. 


Upon motion, &c., this Court doth order that the said 4. B. do pay 
to the said (the sum of £ , as and for) his costs of 
and incidental to this application and order ; and further, that the said 
A. B., for default in payment of the sum of £ » Mentioned in 
the said decree [07 order] of the day of ,18 , 
be committed to prison for the term of six weeks from the date of his 
arrest, including the day of such date, unless he shall sooner pay the 
sheriff’s fees for the execution of this order, the costs hereinbefore 
directed to be paid [or, and the sum of £ hereinbefore directed 
to be paid for costs], and the sum of £ , part of the said sum of 

And it is ordered that the said 4. %. do pay [s¢ate to 
suhont or to what account to be paid| the sum of £ , the residue 
of the said sum of £ ,» by equal instalments, on [state 
times of payment]. And it is ordered that any sheriff or officer to whom 
an office copy of this order shall be delivered, after being directed to 
him by the Clerk of Records and Writs, do take the said A. B. for the 
purpose aforesaid, if he be found within his bailiwick. 

A.v. B. (or, In the matter of]. I certify that 4. 8., now in the 


gaol of » upon an order of the High Court of Chancery, 
dated the day of ,18 , made in the above cause 
[ov matter] until payment of £ , has paid the said sum, together 


with the [the sum of £ , for] costs mentioned in the said 
order, and [£ for] sheriff’s fees. 


O’HAGAN, C. 
EDWARD SULLIVAN, JA2%. 
HEDGES EYRE CHATTERTON, V.C.Z. 
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HILARY TERM, 1873. 


GENERAL ORDERS 


For Regulating the Practice under and carrying into effect the 
First Part of the said Act. 





In pursuance of ‘* The Common Law Procedure Act, 1853,” 
and “The Debtors Act, 1872,” it is ordered that on and 
after the zoth day of January, 1873, the following rules 
shall be in force for regulating the practice under and 
carrying into effect the first part of the said ‘‘ Debtors 
Act, 1872 "°:— 


1. All applications to commit to prison under s. 6 shall, 
in the first instance, be made by motion on notice before a 
Judge, which shall specify the date and other particulars of 
the judgment or order, for non-payment of which the appli- 
cation is made, together with the amount due, and shall 
also specify the name and registered residence of the 
attorney, or the place of abode of the party who shall cause 
such notice to be served. 


z. The service of the notice of motion, wherever it may 
be practicable, shall be personal ; but if it appear to the 
Judge that reasonable efforts have been made to effect 
personal service, and either that the notice of motion has 
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come to the knowledge of the debtor, or that he wilfully 
evades service, an order may be made, as if personal service 
had been effected, upon such terms as to the Judge shall 
seem fit. 


3. Proof of the means of the debtor shall, whenever 
practicable, be given by affidavit; but if it appear to the 
Judge, either before or at the hearing, that a viva voce 
examination, either of the debtor or of any other person, or 
the production of any document, is necessary or expedient, 
an order may be made, commanding the attendance of any 
such person before the Judge, at the time and place to be 
therein mentioned, for the purpose of being examined on 
oath, touching the matter in question (07, avd) for the 
production of any such document, subject to such terms 
and conditions as to the Judge may seem fit. The disobe- 
dience to any such order shall be deemed a contempt of 
Court, and be punishable accordingly. 


4. The order of committal (which may be in the form 
A in the schedule, or to the like effect) shall, before delivery 
to the sheriff, be endorsed with the particulars required by 
the 1o6th General Order of January, 1854. Concurrent 
orders may be issued for execution in different counties. 
The sheriff or other officer shall be entitled to the same 
fees in respect thereof as are now payable upon a capias ad 
satisfaciendum. 


5. Upon payment of the sum or sums mentioned in the 
order (including the sheriff’s fees (a) in like manner as upon 
a ca. sa.) the debtor shall be entitled to a certificate in the 
form B in the schedule, or to the like effect, signed by the 
attorney in the cause of the creditor, or signed by the 
creditor and attested by an attorney on his behalf, or a 
justice of the peace. 


(2) It would appear that the portion of this order in parenthesis is 
ultra vires.— Barrett v. Goodman, 32 1. R. I. 213. 


6. Orders to arrest under the 7th section (which may be 
in the form C in the schedule, or to the like effect) shall be 
made upon afhdavit and ex parte, but the defendant shall be 
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at liberty at any time after the arrest to apply to rescind or 
vary the order, or to be discharged from custody, or for 
such other relief as may be just. Such orders shall, before 
delivery to the sheriff, be endorsed with the name and 
residence of the attorney or of the party by whom the same 
shall be issued. 


7. The security to be given by the defendant may be a 
deposit in Court of the amount mentioned in the order, or 
a bond to the plaintiff by the defendant and two sufficient 
sureties (or with leave of a Judge, more than two), or, with 
the plaintiff's consent, any other form of security. The 
plaintiff may, within four days after receiving particulars of 
the names and addresses of the proposed sureties, and the 
form of the proposed bond, give notice that he objects 
thereto, stating therein in what particulars; and in case of 
his so doing, the sufficiency of the security shall be deter- 
mined by the Master, who shall have power to award the 
costs of such reference to either party. It shall be the 
plaintiff's duty to obtain an appointment for that purpose, 
and unless he does so within four days after giving notice 
of objection, the security shall be deemed sufficient. 


8. The money deposited, and the security, and all pro- 
ceedings thereon, shall be subject to the order and control 
of the Court or a Judge. 


g. Unless otherwise ordered, the costs of, and consequent 
on, an order to arrest shall be costs in the cause. 


10. Upon payment into Court of the amount mentioned 
in the order, a receipt shall be given by the proper officer ; 
and upon receiving the bond or other security, a certificate 
to that effect shall be given, signed or attested by the 
plaintiffs attorney; and the delivery of such receipt or 
certificate to the sheriff shall entitle the defendant to be 
discharged out of custody. 


11. The sheriff or other officer named either in an order 
of committal or an order to arrest under the 7th section, 
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shall, within two days after the arrest, endorse on the order 
the true date of such arrest. 


Dated this 18th day of January, 1873. 


James WHITESIDE, Chief Justice. 
James H. MONAHAN. 
D. R. Picot, C.B. 
WILLIAM KEOGH. 
James O’BRIEN. 

F. A. FitrzGERALD. 
J. D. FivzcGera.p. 
R. DEasy. 

M. Morris. 

J. A. Lawson. 
CHARLES R. Barry. 
RICHARD Dowse. 


SCHEDULE. 
A. 


Upon hearing, &c. (Christian name and surname of the debtor and 
of the party claiming), it is ordered by the Hon. that the 
said A. B. be, for default in payment of the debt hereinafter mentioned, 
committed to prison for the term of (szx) weeks from the date of his 
arrest, including the day of such date, or until he shall pay 4 . 
being the amount of [av tnstalment due to the satd C. D. upon|a judg 


ment of the Court of [or an order made hy 

bearing date the day of , together with £ for 
costs of this order, and shen{f’s fees for the execution thereof. And it 
is further ordered that the sheriff of do take the said A. B. 


for the purpose aforesaid, if he shall be found within his bailiwick. 
Dated, &c. 





B. 


I certify that 4. B., now in the gaol of » upon an order 
of the Honorable Mr. Justice » at the suit of C. D., for 
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non-payment of a debt of pounds, has satisfied the said 
debt, together with the costs mentioned in said order, and sheriff's fees. 
E. F., of, &c. 
Attorney for the said C. D., 


or 
C. D., of, &c. 
Witness to the signature of C. D.— 
G. Hf., of, &c., his attorney, 


or 
i. K-, of, &c., Justice of the Peace 
or 


C. 
Upon reading the affidavit of filed 
it is ordered by the Right Honorable Mr. Justice that the 
defendant be arrested, and imprisoned for months from the 
date of his arrest, including the day of such date, unless and until he 
shall sooner deposit in Court the sum of £ by way of security, 
or give to the plaintiff a bond executed by him, and two* sufficient sure- 
ties, in the penalty of £ »t or some other security satisfactory 


to the plaintiff, that he will not go out of Ireland without the leave of 
the Court [or thal any sum recovered against him in this action shall 
be paid, or that he shall be rendered to prison). And it is further 
ordered, that the sheriff of do, within one calendar month 
from the date hereof, including the day of such date, and not afterwards, 
take the defendant, for the purpose aforesaid, if he shall be found in the 
said sheriff’s bailiwick. 


* With leave of a Judge there may be more than two sureties. 

¢ Where the action is for a penalty, or sum in nature of a penalty, other than a 
penalty in respect of any contract, this must be sufficient to include the probable 
costs of the action, and the terms must be those in italics. 
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“DEBTORS ACT, 1872.” 


RULES AND ORDERS 


OF THE 


CHAIRMEN OF QUARTER SESSIONS IN 
IRELAND. 


Regulating the Practice under, and carrying into effect the 
provisions of th: 6th section of said Act, in the Civil Bill 
Courts. 


Wr, THomas DE Mo_eyns, Q.C., CHARLES KELLY, Q.C., 
James C. Correy, Q.C., ARTHUR HamILL, Q.C., and 
Witur1aAM O'CoNNOR Morris, being Chairmen of Quarter 
Sessions appointed and selected to frame rules and orders 
for regulating the practice of the Civil Bill Courts, under 
the 14th and rsth Victoria, cap. 57, and the 27th and 28th 
Victoria, cap. 99, have, under the powers vested in us by 
the said Acts, and the “ Debtors Act, 1872,” framed the 
following rules and orders, with forms; and we do hereby 
certify the same to the Right Honourable the Lord Chief 
Justice of the Court of Queen’s Bench in Ireland. 


1. The procedure to commit to prison under section 6 
of the said ‘‘ Debtors Act” shall be commenced by the 
issuing of a civil bill process at the suit of the plaintiff 
therein, which shall specify the date and other particulars of 
the decree, order, or judgment, for a default in respect of 
which the process is issued, together with the amount due, 
and the time or times when the original cause of action 
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accrued, and shall call upon the defendant in such decree, 
order, or judgment, hereinafter called the debtor, to appear 
personally, on a day therein named, before the Chairman of 
Quarter Sessions for the county or riding at the Quarter 
Sessions for the division in which such debtor shall usually 
reside or carry on business, to show cause why he should 
not be committed to prison for his default in respect of 
such decree, order, or judgment. 


2. The civil bill process may be in the form A in the 
schedule, or to the like effect, and shall be signed by or on 
behalf of the plaintiff. 


3. Service of the civil bill process shall be effected as 
prescribed by law with respect to ordinary civil bill pro- 
cesses. 


4. The hearing of such civil bill process, and the several 
proceedings relating thereto, and the costs relating to the 
same, Shall be subject to the like provisions and regulations, 
so far as the same are applicable, as apply to ordinary civil 
bills. 


5. If the decree or order in respect of which the civil 
bill process is issued shall be a decree or order of any Civil 
Bill Court, the decree or order shall be produced in Court 
at the hearing of the civil bill process ; but in all other cases 
it shall be sufficient to produce a certified copy of the 
judgment, decree, or order ; and in all cases evidence shall 
be laid before the Chairman of the proceedings, if any, 
which up to the time of the hearing have taken place in 
respect of such decree, order, or judgment, whether the 
same shall be of a Civil Bill or any other Court. 


6. The order of committal may be in the form B in the 
schedule, or to the like effect, and shall bear date on the 
day on which the order was made, and shall continue in 
force for one year from such date, and no longer. Before 
delivery to the sheriff or other officer, the order of committal 
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shall be indorsed with the particulars required by the 27th 
and 28th Victoria, cap. 99, s. 8. The sheriff shall, for 
executing the order of committal, be entitled to the fees now 
payable on a civil bill decree or order for arrest. 


7. The order of committal shall in all cases be executed 
by the sheriff or his officer. 


8. Upon payment of the sum or sums mentioned in the 
order of committal, and the sheriff's fees, (a) the debtor 
shall be entitled to a certificate in the form C in the sche- 
dule, or to the like effect, signed by the attorney of the 
plaintiff in the civil bill process, or signed by the plaintiff, 
and attested by an attorney on his behalf, or a justice of the 
peace. 

(a) Acreditor who had obtained a County Court committal order 
against a debtor gave the sheriff £1 as his fees and mileage in respect 
of the order. The sheriff arrested the debtor ; but having received the 
debt and costs, but not the £1, the debtor was released. The creditor 
sued the sheriff for the £1, and obtained adecree. The sheriff appealed, 
and Mr. Justice Gibson reversed the decision of the County Court 
Judge, and in substance held that the County Court rules, in so far as 
they throw upon the debtor the lability to pay the sheriff's fees, are 
ultra vires.—Barrett v. Goodman, 32 L. R. Ir. 213. See Gallagher v. 
Hewitson, 25 1. L. T. R. 87; O'Kelly v. Magee, 271.L. T. R.71, 
note. 

THomas DE Moteyns, Q.C. 
CHARLES KELLy, Q.C. 
James C. Correy, Q.C. 
ARTHUR HaAMILL, Q.C. 
WILLIAM O’C, Morris. 


‘The above rules and orders having been duly certified to 
me, in conformity with the provisions of the several Acts 
in that behalf, I do hereby approve of the said rules and 
orders. 

JAMES WHITESIDE, 


Chief Justice. 
22nd February, 1873. 


feules and Orders of the Chairmen. 


SCHEDULE. 





‘*DEBTORS ACT, 1872”—SEctTIon 6. 


A. 
FormM oF Civin BILL PROCEsS. 


rade 2“ By the Chairman of Quarter Sessions 
Sone ‘nth for the said county. 

A. B., of gan the The defendant is hereby required 
county of personally to appear before the said 


(residence and addition 


Chairman at on the day 
of plaintif (Ss) of , to answer the plaintiff's 
Plaintif{(s) ; ; bill, and to show cause why an order 
C. P., of yin the| of committal should not issue against 
county of the person of the defendant for default 
(residence and addition made by defendant in payment of the 
of defendant), sum of £ »now due from him in 
Defendant. pursuance of a (decree), (order), ma 
judgment) of the Court of , bearing date the 
f , had and obtained by the said plaintiff(s) against the 


o 
said defendant ina certain action or suit [state the original cause of 
action, and particularly when same accrued, and insert here all defend- 
ants, if more than one, in the decree, order, or judgment]. 

Or in default thereof the said Chairman will proceed as to justice shall 
appertain. 

Dated this day of » In the vear 1873. 

Signed by or on behalf of the plaintiff(s). 


B. 
FORM OF COMMITTAL. 
oe By the Chairman of Quarter Sessions 


: for the county of 
A. B., of » inthe} “It appearing to the Court that the 





county of laintiff(s) caused a civil bill to be 
Oe laientt and addition brought against the defendant, requir- 
~ Voninti Ss) ing him to show cause why an order 
intiff\s) ; of committal should not issue against 

C. D., of » in the| the person of the defendant for default 
county of made by defendant in payment of the 
(residence and addition sum of £ , then due from him, in 
of defendant), ursuance of a (decree), (order), (or 

Defendant. judgment) of the Court of 

bearing date the day of , had and obtained by the 


said plaintiff(s) against the said defendant i in a certain action or suit 
[state the original cause of action, and insert here all the defendants, if 
more than one, in the decree, order, or judgment]. 
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And it appearing, at the hearing of the said civil bill, that default 
has been made by the defendant in payment of £ , 1 pursuance 
of the said (decree), (order), (or judgment), and that the defendant now 
has (or has had since the date of the said decree, order, of judgment) 
the means to pay the sum then due in pursuance of the said (decree), 
(order), (or judgment), or has refused (or neglected) (or then refused or 
neglected) to pay the same, and the defendant has shown no cause why 
he should not be committed to prison : 

It is therefore ordered by the Court here that for such default as 
aforesaid the defendant shall be committed to prison in the gaol of 

for days, unless he shall sooner pay the sum stated below. 
as that upon payment of which he shall be discharged ; and the sheriff 
of the county of is hereby commanded, ‘notwithstanding 
any liberty in his bailiwick, to take the defendant for the purpose 
aforesaid, if he shall be found in his bailiwick. 
Dated at this day of 
Total sum due at the time of the hearing, £ 
Costs of the decree or order, and sheriff's 
fees for execution thereof, 
E. F., Chairman of Quarter Sessions 
for said county. 
G. H., Clerk of the Peace. 
I. K., Attorney for plaintiff(s). 


C. 
FORM OF CERTIFICATE. 
I certify that the debt of £ for default in respect 
of which 1s now In custody upon the order of 


ee oo Clerk of the Peace for the county of 
, at the suit Oo , has been satisfied, together 
with the costs mentioned in such order and sheriff ’s fees. 
I. K., of, &c., Attorney of the said 4. 2. 
or A. B., of, Kc. 

Witness to the signature of 4.B., 

X. Y., of, &c., his Attorney, or 

L. Mf, &e., Justice of the Peace for 
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RULES 


UNDER 


EMPLOYERS AND WORKMEN ACT, 1875. 


Judgment Summons. 


9. No order of commitment under the ‘‘ Debtors Act 
(Ireland), 1872,’ shall be made unless a summons to 
appear and be examined on oath, hereinafter called a judg- 
ment summons, shall have been personally served upon 
the judgment debtor, which service, where made out of the 
district, may be proved by affidavit. 


1o, A judgment summons may issue although no distress- 
warrant has been applied for. 


11. Every judgment summons shall be according to the 
form in the schedule, and be served not less than two 
clear days before the day on which the judgment debtor is 
required to appear, except the judgment debtor is stated to 
be about to remove, or is keeping out of the way to avoid 
service. 


12. The hearing of a judgment summons may be ad- 
journed from time to time. 


13. Any witness may be summoned to prove the means 
of the judgment debtor, in the same manner as witnesses 
are summoned to give evidence upon the hearing of a 
complaint. 


14. An order of commitment made under the ‘* Debtors 
Act (Ireland), 1872,” shall be according to the form in the 
schedule, and shall, on whatever day it may be issued, bear 
date on the day on which the order for commitment was 

G 
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made, and shall continue in force for one year from such 
date, and no longer. 


15. When an order of commitment for non-payment of 
money is issued, the defendant may, at any time before his 
body is delivered into the custody of the gaoler, pay to the 
officer holding such order the amount indorsed thereon as 
that on the payment of which he may be discharged ; and 
on receiving such amount the officer shall discharge the 
defendant, and shall forthwith pay over the amount to the 
clerk of the Court. 


16. The sum indorsed on the order of commitment as 
that upon payment of which the prisoner may be discharged 
may be paid to the clerk of the Court from which the 
commitment order was issued, or to the gaoler in whose 
custody the prisoner is. Where it is paid to the clerk, he 
shall sign a certificate of such payment, and upon receiving 
such certificate by post or otherwise, the gaoler in whose 
custody the prisoner shall then be shall forthwith discharge 
such prisoner. And where itis paid to the gaoler, he shall, 
upon payment to him of such amount, together with costs 


. sufficient to pay for transmitting by post-office order or 


otherwise such amount, to the Court under the order of 
which the prisoner was committed, sign a certificate of such 
payment, and discharge prisoner. 


17. A certificate of payment by a prisoner shall be 
according to the form in the schedule. 


18. All costs incurred by the plaintiff in endeavouring to 
enforce an order shall be deemed to be due in pursuance of 
such order under section 6 of the ‘* Debtors (Ireland) Act, 
1872,” unless the Court shall otherwise order. 


19. The costs which may be awarded shall not in any 
case exceed one pound. 


Forms. 
20. The forms given in the schedule shall be used, with 
such variations as may be necessary to meet the circum- 


stances of each case. 
Ns T. BALL, C. 
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SCHEDULE. 
5. 
JUDGMENT SUMMONS. 


‘* Employers and Workmen Act, 1875," and ‘* The Debtors Act 
(/reland), 1872.” 


In the County of » Petty Sessions District of ; 

(i) Here state Between (') of , in the ‘ 

addressandde- plaintiff; and (7) of , in the ’ 
scription. defendant. 

(2) Plaintiff Whereas the (?) obtained an order against 
Ler defeodant), you the above-named (’) in this Court, on 
maybe. ithe day of » 18 , for the 

(3) Defend. Payment of pounds shillings and 
ant [er plain- pence. . 
tiff}, as the And whereas you have made default in payment of 
case may be. the sum payable in pursuance of the said order: 

You are therefore hereby summoned to appear personally in this 
Court, at , on the ay of , at the 
hour of in the noon, to be examined on oath by the 


Court touching the means you have or have had since the date of the 
order to satisfy the sum payable in pursuance of the said order; and 
also to show cause why you should not be committed to prison for such 
default. 


Signed, » Justice of said County. 
This day of 18 
4 s. a 
Amount of order, and costs, : ‘ é : 
Costs of distress against the goods, if any, ‘ 
4s. @ 


Paid into Court, 
Instalments which 
were not required 

Deduct to have been paid 
before the date of 
the summons, . 


Sum payable, : . : : ; 
Costs of this summons, . ; ‘ ‘ 


Amount upon the payment of which no 
further proceedings will be had until 
default in payment of next instalment, . 


100 


Rules under Employers and Workmen Act, 1875. 


6. 


ORDER OF COMMITMENT. 


“Employers and Workmen Act, 1875," and ** Debtors Act 


In the County of 


Between 


(:) “The 
sub-inspector 
[or Head- 
constable} of 
constabu- 
lary’ oy name 
of person who 
is to execute 
the order of 
commitment. 

(2) Plaintiff 
{or  defend- 


ant |. 

(3) Defend- 
ant [or plain- 
tiff]. 


(Lreland), 1872.’ 


» Petty Sessions District of 
plaintiff, and , defendant. 
To (') and all other peace officers of the 
county, and to the governor or keeper of the gaol 


at 

Whereas the (*) obtained an order against 
the (*) in this Court on the day of ; 
18, for the payment of £ 

And whereas the (’) 
payment of 
order: 

And whereas a summons was, at the instance of 
the (?) duly issued out of this Court, by which 
the (°) was required to appear personally at 
this Court on the day of »18 , to be ex- 
amined on oath touching the means he had then or has 


hath made default in 
, payable in pursuance of the said 


had since the date of the order to satisfy the sum then due and pay- 
able in pursuance of the order, and to show cause why he should not 
be committed to prison for such default : 

And whereas, at the hearing of the said summons, the (*) 


(4) Defend. 
ant [or plain- 
tiff] appeared 
[or the sum- 
mons was 
pores to have 

en person- 
ally and duly 
served }. 


(s) Now has 
[er has had 
since the date 
of the order]. 


(6) Has re- 
fused [or neg- 
lected or then 
refused or neg- 
lected |, 


and it has now been proved to the satisfaction of the 
Court that the (*) (°) the means to pay the sum 
then due and payable in pursuance of the order, and 


(*) to pay the same, and the (*) has 
shown no cause why he should not be committed to 
gaol : 


Now, therefore, it is ordered that, for such default as 
aforesaid, the (?) shall be committed to gaol 
for days, unless he shall sooner pay the sum 
stated below as that upon the payment of which he is 
to be discharged : 

These are, therefore, to require you the said 
and peace officers, to take the (°*) and to de- 
liver him to the governor or keeper of the gaol aforesaid, 
and you the said governor or keeper to receive the 
(*) and him safely keep in the said gaol for 


days from the arrest under this order, or until he shall be sooner dis- 
charged by due course of law. 


Signed this day of 18 


Justices of said County. 
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Total sum payable at the time of hearing of the judgment 
summons, . ; 


Hearing of summons, and cost of order, . 


discharged, . , 


Total sum upon payment of which the prisoner will be 


VE 
CERTIFICATE FOR THE DISCHARGE OF A PRISONER FROM CUSTODY. 


" Employers and Workmen Act, 1875," and “* The Debtors Act 
(Jreland), 1872.” 


In the County of » Petty Sessions District of 
Between » plaintiff; and » defendant. 
(1) Defend- I hereby certify that the (') who was 


ant [er plaine committed to your custody by virtue of an order of 
uf). commitment under the seals of two Justices of this Court, 
bearing date the day of 18 __, has paid and satisfied the 
sum of money for the non-payment whereof he was so committed, to- 
gether with all costs due and payable by him in respect thereof ; and 


that the (') may, in respect of such order, be forthwith discharged 
out of your custody. 


Dated this day of »18 . 
Clerk of the Court. 


To the governor or keeper of the gaol at 
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THE BANKRUPTCY (IRELAND) 
AMENDMENT ACT, 1872. _ 


35 & 36 VICT., Cap. 58. 


An Act for the Amendment of the Law of Bankruptcy in 
Ireland. 
(6th August, 1872.] 


HEREAS it is expedient to amend the laws relating 
to bankruptcy and insolvency in Ireland : 

Be it enacted by the Queen’s Most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows: 


Sec. I. Preliminary. 
ner 1. This Act shall be construed together with so much of 


with 20 & 2x ‘* The Irish Bankrupt and Insolvent Act, 1857,’’ as is not 
Vict. ¢- hereby altered or repealed, as one Act, and may be cited 


title. for all purposes as ‘* The Bankruptcy ({reland) Amendment 
Act, 1872.” 


Limits of 2. This Act shall not, except in so far as same is ex- 
a pressly provided, apply to England or Scotland. 


Commence. § 3. This Act shall come into operation on the first day of 

mentof Act. January, one thousand eight hundred and seventy-three, 
which date is hereinafter referred to as ‘‘ the commence- 
ment of this Act.”’ 


Preliminary. 108 


4- In this Act, if not inconsistent with the context, the Sec. IV. 
following terms shall have the meanings hereinafter re- Interpre- 
spectively assigned to them; that is to say, aes 

‘* The Court” shall mean the Court of Bankruptcy and 
Insolvency in Ireland, as constituted under ‘*The | 
Irish Bankrupt and Insolvent Act, 1857,” and as ” 
altered in its title by this Act, and shall mean also 
and include any judge or judges of the Court of Bank- 
ruptcy in Ireland constituting and acting as a Court 
under the said Act or this Act: 

‘* Prescribed " shall mean prescribed by rules of Court to “ 
be made as in this Act provided : 

“* Arranging debtor’”’ shall mean a person who has pre- 
sented a petition for arrangement with his cyeditors, 
under the provisions of ‘*The Irish Bankrupt and 
Insolvent Act, 1857,” as amended by this Act: 

‘** The said Act’’ shall mean “ The Irish Bankrupt and 
Insolvent Act, 1857:” 

Trader ’’ shall mean any one of the persons mentioned 
in section ninety of ‘‘’‘The Irish Bankrupt and Insol- 
vent Act, 1857 :” 

** Secured creditor ’’ (a) shall mean any creditor holding V 
any mortgage, (4) charge, (¢) or lien (@) on the debtor’s 
estate, (¢) or any part thereof, as security for a debt 
due to him. 

(2) The rights of a ‘secured creditor” under the Irish Bankruptcy 

e are more restricted than under the English Act of 1869. Sec. 

tion 329 of the Act of 1857 must be read in connection with the defini- 
tion ** secured creditor,” since it shows that a creditor having security 
is not necessarily a ‘secured creditor.” It is as follows :—‘ No 
creditor having security for his debt, or having made any attachment 
in Dudb/én or in any other place, by virtue of any custom there used, of 
the goods and chattels or the bankrupt, shall receive upon any such 
security or attachment more than a ratable part of such debt, except 
in respect of any execution or extent served and levied by seizure and 
sale of, or any mortgage of or lien upon any part of, the property of 
such bankrupt, before the filing of a petition of bankruptcy.” 

Even a statutable mortgage has no priority over simple contract 
debts unless it shall have been registered three months before the filing 
of the petition, s. 331 (1857). 

A judgment creditor who has obtained and served a garnishee order, 
is a creditor having security. But in Ireland, if the debtor be adjudi- 
cated a bankrupt after the conditional order to pay, and before it Is 
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made absolute, the security is levelled under s. 329 (1857).—Rylands 
v. Reardon, 8 L. R. Ir. 13 following Holmes v. Tutton, § E. & B. 65 ; 
and 7i/bury v. Browne, 6 Jur. N. S. 1151. Holmes v. Tutton is no 
longer applicable in England, the 12th section of the Act of 1869 being 
inconsistent with it. There is, however, no section in the Irish Bank- 
ruptcy Acts analogous to s. 12 (1869), and no section in the English 
act analogous to s. 329 (1857). The English cases on the subject 
are: Ex p. Greenway, re Adams, L. R. 16 Eq. 619 (now overruled) ; 
Wood v. Dunn, L. R. 1 Q. B. 773 s. c. on appeal, L. R. 2 Q. B. 73 3 
Emanuel vy. Bridger, L. R. 9 Q. B. 286; Wadling v. Oliphant, 1 
Q. B.D. 145; ex p. Joselyne, re Watt, 8 Ch. D. 327; Levy v. Lovell, 
11 Ch. D. 220; reversed on appeal, 14 Ch. D. 234; ex p. Pillers, re 
Curtoys, 17 Ch. D. 653. 

A creditor who has issued execution against a debtor is befure the 
sale a creditor ‘‘ having security ;” but again, this is very different from 
being a “secured creditor” within the definition. The Act of 1857, 
S. 329 (##/ra), deprives him of the benefit of his security in the event . 
of a bankruptcy before the sheriff sells. In England the law was 
similar under the Act of 1849, s. 184; and it was accordingly held in 
Edwards v. Scarsbrook, 3 B. & S. 280, that when the goods were 
seized and sold before adjudication, the execution creditor was entitled 
to the proceeds, though an act of bankruptcy, of which he had notice, 
took place between the seizure and the sale. In Young v. Roebuck, 
2H. & C. 296, the adjudication took place before the sale, and the 
execution was defeated. So long ago as the 21 Jac. c. 19, a judgment 
creditor was regarded as ‘holding a security; for it was then enacted 
that, unless he had seized the goods of the bankrupt, his judgment Was 
levelled. But the 184th section of the Act of 1849 was repealed by the 
Act of 1869, and now in England a judgment creditor who has seized 
but not sold the goods before the adjudication, retains the benefit of 
his security by the operation of the words of s. 12. Of course what 
has been said is subject tos. 87 of the Act of 1869, which is analo- 
gous tos. §4 (1872). See Slater v. Pinder, L. R. 6 Ex. 228; L.R.7 
Ex. 95; ex p. Nocke, L. R. 6 Ch. 795; ex p. Zodhunter, L. R. to 
Eq. 425. In ex p. Veness, L. R. 10 Eq. 419, the 12th section of the 
Act of 1869 would seem not to have been referred to. 

(4) The mortgage may be legal or equitable. An equitable mort- 
gage may be created by deposit of deeds without a word being spoken, 
ex p. Mountford, 14 Ves. 606; ex p. Langston, 17 Ves. 230; by an 
order in writing, though not signed, from a debtor to his bankers to 
hold deeds for the creditor to whom he gave the order, Daw v. Zerrell, 
33 Beav. 218; or by a contract to execute a legal mortgage. ‘ Any 
agreement in writing, however informal, by which any property, real 
or personal, is to be a security fora sum of money, Is a charge, and 
amounts to an equitable mortgage.”—Coote on Mortgages, 4th ed., 
p- 305. A written agreement to deposit deeds will create an equitable 
mortgage, ex ~. Orrett, 3 M. & A. 153; but not a parol agreement, 
unless the deposit be actually made, ex p. Perry, 3 M.D. & D. 252. 
An equitable mortgagee by deposit may create a good equitable mort- 
gage to the extent of his own interest by depositing his mortgagor’s 


Preliminary. 


deeds, even without the memorandum, by way of security, ex p. Smuth, 
2M. D. & D. 587; and deeds deposited with a trustee for the person 
who makes the advance create an equitable mortgage in favour of the 
latter, ex p. Whitbread, 19 Ves. 209; 1 Rose, 299. But an equitable 
mortgage in the hands of one person will not be extended to an advance 
made by another person.—/6. 

A mortgagee with a deficient security on one estate obtained, after 
the mortgagor’s bankruptcy and with notice of it, the transfer of a 
mortgage on another estate with power of sale; and it was held that 
he had a right to retain against the assignees in aid of his deficient 
security the surplus proceeds of a sale made under the power.—Seldy 
v. Pomfret, 1 J. & H. 336; 3 De G. F. & J. §95; Neve v. Pennell, 
2H. & M. 170; ex p. Alsager, 2 M. D. & D. 328. 

(c) It is conceived that a declaration that a solicitor had a charge 
upon property recovered or preserved (39 & 40 Vict. c. 44, s. 3) would 
be within the definition. 

(d@) Liens are either (1) specific or (2) general ; and may subsist both 
at law and in equity. Every person who does work on a specific article 
delivered to him for the purpose has a lien on it at common law for the 
amount of his labour, Scarfe v. Morgan, 4 M. & W. 270; and this 
whether the price have or have not been fixed by contract, Chase v. 
Westmore, 5 M.& S. 180. But not if the time of payment be fixed by 
agreement, Barnett v. Brandao, 6 M. & G. 658, ”. In general a com- 
mon law lien does not give a right to sell, but to retain the chattel till 
payment.— Thames Iron Works v. Derrick Co., 1 J. & H. 93. But 
the right to sell may be given by the custom of a trade; as in ex p. 
Moffatt, 1 M. D. & D, 282, when a vendor of tea, to whom part of the 
purchase-money had been paid, was held entitled, on the vendee 
becoming bankrupt before the day for paying the balance, to sell the 
teas, and prove for the deficiency, the assignee declining to take them 
or pay the balance due. 

If the owner retains rights inconsistent with a lien, no lien exists. 
Thus a livery stable-keeper has no lien on horses under his care for 
their keep; nor an agister on milch cows, for the owners have a right 
to remove the animals for use.—/udson v. Etheridge, 1 Cr. & M. 743; 
Jukson v. Cummins, § M. & W. 342; Chapman v. Allan, Cro. Cha. 
271. 

A shigpowner if he retains possession of the ship has a lien on the 
cargo for freight, and now a lien exists by statute even after the goods 
have been landed, if the shipowner give notice for that purpose; 25 
& 26 Vict. c. 63, s. 28. See Belfast Harbour Commissioners v. Law- 
ther, 17 I. Ch. R. 54. But in the absence of a contract he has no lien 
for dead freight, or unliquidated damages under the name of 
freight, or for demurrage, PAsiips v. Rodie, 15 East, 547; Birley 
v. Gladstone, 3 M. & Sel. 205; Fath v. East India Cvompany, 
4 B. & Ald. 630, 642; or for wharfage, Bishop v. Ware, 3 amp. 
360; or for money in the name of freight stipulated to be paid in 
advance; How v. Kirchner, 11 Moore, P. C. 21; Kerchner v. Venus, 
5] ur. N.S. 395; Gray v. Carr, L. R. 6 Q. B. 522; Aerford v. Mondel, 

L. J. (Ex.) 303. Nor have owners of cargo, sold for the necessities 
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of the ship, a lien upon the ship for the amount of their loss, which is 
the subject of general average, La Constantia, 2 W. Rob. 487. Buta 
special contract is very commonly made to give a lien for freight, demur- 
rage, and average.—Bannzester v. Breslauer, L. R.2 C. P. 497; Fran- 
cesco v. Massey, L. R. 8 Ex. 101; Af’Lean v. Hope and Fleming, L.R. 
2H. L. (Sc.) 128; French v. Gerber, 1 C. P. D. 737; 2 C. P. D. 247. 

An agent who has accepted bills for his principal for the amount of 
goods supplied to hitn to be sold on commission has, on the failure of 
his principals, a lien on the goods remaining on his premises for the 
amount of the bills which have not matured.—XRe Pavers’ Patent 
Felted Fabric Company, t Ch. D. 63t. Bankers have a general lien on 
all securities deposited with them as bankers by a customer unless there 
be an express contract or circumstances that show an implied contract 
inconsistent with the lien—Brandao v. Barnett, 3 C. B. §30; 12 Cl. 
and F. 787; 1¢ European Bank, Agra Bank Claim, L. R. 8 Ch. 413 
Leese v. Martin, L. R. 17 Eq. 2243 ex p. Connell, 3 Dea. 201; re 
Collre, ex p. Manchester and County Bank, 3 Ch. D. 481. 

A bill of exchange purporting to be drawn against a particular cargo 
does not necessarily carry a lien on the cargo in the hands of the holder, 
Robey & Co.'s Perseverance Iron Works v. Oliter, 1. R. 7 Ch. 695. 
See Frith v. Forbes, 4 D. F. & J. 409, and ex p. Dever, re Suse, 13 
Q. B. D. 766. 

A vendor of an estate who has executed the conveyance has a lien on 
the estate for the amount of purchase-money unpaid, Cozuell v. Stmpson, 
16 Ves. 279; Blackburn v. Gregson, 1 Bro. C. C. 424; Wrout v. Dawes, 
25 Beav. 369. But the nature of the contract may exclude vendor’s lien, 
re Brentwood Brick Company, 4 Ch. D. 562. The vendee has a lien 
on the land if he have advanced the money, and the contract be re- 
scinded, Lacon v. A/ertins, 3 Atk. 4; and where he properly declines 
to complete, he will be declared entitled to a lien for the deposit and 
interest, Rose v. Watson, 10 H. L. 6723; Zurner v. Marriott, L. R. 3 
Eq. 744; and for costs, A/zddleton v. Magnay, 2 H. & N. 233; and 
the lien attaches on the deeds, Oxenham vy. Esdatle, 2 Y.& J. 443, 3 20. 
262. See further as to liens on Landed Estate, Coote on Mortgages, 
chap. 38. 

A broker has a lien upon policies of insurance which he has effected, 
and on which he has paid the premium, and which he retains, A/aans 
v. Henderson, t East, 3353 and this though he was employed by an 
intermediate agent without the knowledge of the principal.— Fisher v. 
Smith, 4 App. Cases, I. 

A packer has a lien on goods in his hands for his general balance, 
and this as against the trustee in bankruptcy, re Witt, ex ~p. Sherbrook, 
2 Ch. D. 489. Wharfingers, Printers, and Calico Printers and Stereo- 
typers, have a lien for the general balance due to them, Naylor v. 
Mangler, 1 Esp. 109; Blake v. Nicholson, 3 M. & S. 167; Weldon v. 
Gould, 3 Esp. 268; but see Bleadon v. Hancock, M. & M. 465. Buta 
warehouseman, or shipping agent, or a wharfinger, in respect to ware- 
house rent or cost of Jabour, has no lien in the absence of contract or 
local usage.— Bowman v. Afalcolm, 11 M. & W. 833; Rex v. Humphrey, 
M‘C. & Young, 173; Holderness v. Collinson, 7 B. & C. 212, 1 Man & 


R. 55. 


Preliminary. 


A solicitor has a general lien for his costs upon all papers that come 
into his hands for the purpose of business, even though they do not 
come into his possession in the particular business in which he makes 
the demand for costs.— Lx p. Nesbitt, 2 Sch. & L. 279; Was burton 
v. Edge, 9 Sim. 508; ex p. Jarman, 4 Ch. D. 8353 Christian v. Field, 
2 Ha. 177; Dolmer v. Ede, 40 L. J. (Ch.) 185. And he is entitled to 
a lien on purchase-money for costs, re Messenger, ex p. Calvert, 3 Ch. 
D. 317. But not if he constitutes himself a trustee of the money for 
creditors ; as where a solicitor had funds in his hands to pay a second 
instalment in an arrangement matter which he had promised to pay, 
and the debtor absconded, leaving costs due.—Ae Clark, ex p. New- 
land, 4. Ch. D. 515. Where a trustee in bankruptcy was changed, and 
the new trustees appointed a new solicitor, it was held that the first 
solicitor need not deliver up the papers until he was paid his costs, 
having a lien on all documents the fruits of his own labour or expense. 
—~Ex p. Yalden, 4 Ch. D. 129. Solicitors have a lien on the books of 
clients deposited with them before bankruptcy.—Xe Leah, 6 Jur.(N. 5.) 
387; Lockett v. Carey, to Jur. (N. 5.) 144. But by Rule 178 this 
lien cannot be claimed against the assignee or trustee. Nor is a soli- 
citor, on the ground of lien, entitled to refuse to produce documents 
for examination by the trustee—£-x p. Bramble, 13 Ch. D. 885. The 
Court of Appeal have held that they would not order a solicitor, clerk 
to a local board, to produce documents of his principal's on which he 
had a lien, without payment into court of a sufficient sum to meet his 
claim, on which he was to have the same lien as upon the papers.— 
Newington Local Boardv. Eldridge, 12 Ch. D. 349. A town ayent has 
a general lien against the country solicitors upon any money recovered 
in an action for all costs and agency business, whether in the particular 
action or any other proceeding.—Lawrence v. Fletcher, 12 Ch. D. 858. 
But a solicitor of a trustee has no lien on the trust fund.— Hal v. Lavey, 
1 Ha. 571. A solicitor does not lose his lien by placing the documents 
in the hands of a trustee or agent, reserving his lien.— /Watson v. Lyon, 
7 De G. M. & G. 288. But the general rule as to all liens is that the 
right does not extend beyond the time of actual possession.—Siveet v. 
Pym, 1 East. 2. The possession to be valid as against the assignee in 
bankruptcy must have been acquired before adjudication, and without 
notice of an act of bankruptcy.— Copland v. Stein, 8 T. RK. 199; Hovill 
v. Lethwarte, § Esp. 158. A lien will not be lost by depositing the 
goods with a banker for safe-keeping.— Wilson v. Kymer, 1M. & S. 
157- But it will by pledging them.— Scott v. Newington, 1M. & Rob. 
252; or by taking some other security in place of it from the debtor.— 
Bunny v. Poyntz, 1 N. & M. 229, 4 B. & Ad. 568; Jacobs v. Latour, 
§ Bing. 130; Cowell v. Simpson, 16 Ves. 275. 

A debtor having, in pursuance of a judge’s order under 18 & 19 
Vict. c. 67, s. 2, paid a sum of £880 into court, to abide the event of 
an action on a bill of exchange, and having filed a liquidation petition 
pending a reference to arbitration of the matters in dispute, and the 
trustee under his liquidation having claimed the fund in court as part 
of the debtor’s estate: He/d, that by the payment into court the £880 
was severed from the debtor’s estate, and that it was a security to the 
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creditor, the plaintiff in the action, for the amount of his claim and 
costs.— Ex ~. Banner, re Keyworth, L. R.9 Ch. 379, 22 W. R. 350. 
See Stevens v. Phelips, L. R. to Ch. 417; Carroll vy. Murphy, 1. R.6 
C.L. 114; Culverhouse v. Wickens, L. R. 3 C. P. 295. 

A creditor who has issued a sequestration, and given notice of it to 
a debtor of the defendant, without doing anything to make the seques- 
tration effectual against the debt, is not a secured creditor.—£x p. Nel- 
son, re Hoare, 14 Ch. D. 41. Nor is a Judgment creditor who has 
obtained an order of the High Court appointing him a receiver, and 
who has yone into possession under it.—Ae Dickinson, 22 Q. B. D. 
187 ; nor a judgment creditor who obtained a charging order after an 
act of bankruptcy on which there was a subsequent adjudication.— 
Wild v. Southwood, WW. Notes, 1896, p. 166. 

(ec) The security must be on the debtor’s estate. Where the thing 
pledged is not the property of the bankrupt alone, but of the bank- 
rupt and some other person, the creditor may make his proof without 
deducting the value of his security.--Ex p. English and American 
Bank, re Fraser and Co., L. R. 4 Ch. 49. 

H. & Co. lent a sum of money, receiving from the borrower a 
promissory note for the amount of the loan, together with the guarantee 
of a company, who thereby undertook to pay ‘to H. and Co., or the 
holders of the promissory note for the time being,” the amount of the 
note if not paid at maturity. H.& Co. indorsed the promissory note, 
and handed it, together with the guarantee, to the appellants, their 
bankers, who gave them credit for the full amount of the note. ‘The 
note was dishonoured at maturity, and H. & Co. became bankrupts. 
The appellants sought to prove in the bankruptcy as unsecured credi- 
tors for the amount due to them by H. & Co. :— eld (reversing the 
decision of Vaughan Williams, J.), that all the beneficial interest in 
the guarantee must be taken to have passed to the appellants, so that 
they were not ‘‘ persons holding a mortgage, charge, or lien on the pro- 
perty of the debtors, or any part thereof ;” that they were, therefore, 
not secured creditors in respect of the contract of guarantee, and were 
entitled to prove as unsecured creditors for the full amount of their 
debt without deducting the value of the guarantee.—Xe Hallett and 
Co., ex p. Cocks, Biddulph and Co., 1894, 2 Q. B. 

See s. 21 (1872) as tothe form of petition by a secured creditor. 

As to voting in arrangement or composition after bankruptcy, see 
s, 63 (1872). 

As to proof of debts by secured creditors, see G. Orders (1872), 85 
to 89, inclusive. 


5. From and after the commencement of this Act, the 
several sections of ‘‘ The Irish Bankrupt and Insolvent 
Act, 1875,’ mentioned in the Schedule (A) hereto annexed, 
and the several parts of sections in the said Act relating to 
the practice and procedure and powers of the Court in 
Insolvency, and to the assignees, creditors, debts, property, 
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allowances, and offences of insolvents, shall be repealed, 
except so far as said sections, and parts of sections, or any 
of them, repeal any former Act, or any part of an Act, and 
except also so far as may be necessary for the purpose of 
supporting and continuing any proceedings taken or to be 
taken after the commencement of this Act on any petition 
or order in bankruptcy or insolvency filed or made before 
the commencement of this Act: Provided always, that such 
repeal shall not be construed to lessen or affect any right 
to which any person may, at the time of such repeal, be 
entitled under the said sections, or any of them; or to 
lessen any liability or obligation then existing thereunder ; 
or to affect any principle or rule of law derived from any 
of the said sections ; nor shall this repeal interfere with the 
prosecution, or affect the course of any legal proceeding 
pending in bankruptcy or insolvency, or otherwise, under 
any of said sections, before the commencement of this Act; 
but subject to the provisions of this Act, and ‘‘ The 
Debtors Act (Ireland), 1872," such proceedings shall be 
prosecuted as if this Act had not been passed; nor shall 
this repeal interfere with the institution or prosecution of 
any proceeding in respect of any offence committed against, 
or any penalty or forfeiture incurred under any section of 
the said Act hereby repealed. 


See G. O. 263. 

The effect of an act of bankruptcy under the former law was held 
to be saved by the analogous English section.—Z-x f. Snowball, re 
Douglas, L. R. 7 Ch. 534. 
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[Sections 6, 7, 9, and 12 were repealed by the Supreme 
Court of Judicature (Ireland) No. 2 Act, 1897 (60 & 61 
Vict. c. 66), which, with other recent statutes bearing on the 
Irish bankruptcy law, will be found printed immediately 
after the Act of 1872 in this volume. Bys. 3 the office 
of judge of the Court of Bankruptcy is abolished, and all 
the jurisdiction and powers of the Court of Bankruptcy and 
the judges thereof vests in and is to be exercised by the 


High Court, and all causes and matters in bankruptcy are . 
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assigned to the Queen’s Bench Division. Bys. 4 it is pro- 
vided that all causes and matters in bankruptcy shall be 
disposed of by or under the direction of a judge of the 
Queen’s Bench Division, to be assigned by the Lord Lieu- 
tenant; and the Honourable Walter Boyd, who, by the 
second section, was appointed a judge of the Queen’s 
Bench Division, is deemed to be the first judge assigned 
under s. 4. The following notes, which were more imme- 
diately applicable to s. 6 of the Act of 1872, will still be 
found useful in reference to the jurisdiction and powers of 
the judge of the Queen’s Bench Division sitting in bank- 


ruptcy. | 


The Court may rehear an order within the time limited for 
appealing.—De Serancourt’s Case, 1. R. 9 Eq. 252; 81. L. T. R. 137. 
It would appear that the Court may in proper cases exercise the juris- 
diction of reviewing, rescinding, or varying its own orders, although 
the application to do so is made after the time limited for appealing. 
‘‘The Court,” says Lord Justice Christian in De Serancourt’s Case, 
8 I. L. T. R. 140, ‘‘is not bound by any strict law to exercise its 
powers within the time limited for appealing ; and therefore the limi- 
tation of time for the one is not necessarily the same as that for the 
other proceeding ; yet in the exercise of discretion, the Court should 
hold that the bankrupt ought to bring on his motion within the time 
within which he ought to have appealed under the former law, unless 
he can show some strong peculiar circumstances to relieve hiin from 
the analogy.” In ex p. Brown, re Jeavons, L. R. 9 Ch. 304, Lord 
Cairns says, ‘I do not say that the Court is bound by any express 
enactment, because rehearings are not mentioned in the Act, but the 
granting of a rehearing is matter of indulgence, and must be carefully 

arded.”’ 

e" The jurisdiction given to the Court to review, rescind, or vary any 
order it has made, is almost without limit in proper cases, and the fact 
that an appeal is pending will not prevent the rehearing of the case by 
the Court below. Per Bacon, Ch. J.—E£-x p. Keighley, re Wike, L. R. 
9g Ch. 667. 

The Court has a general jurisdiction to annul a bankruptcy in a 
proper case.—Ex p. Ashworth, re Hoare, L. R. 18 Eq. 705. 

The question has not yet been decided in Ireland whether the Court 
of Bankruptcy is a superior Court. See ve Keller, 22 L. R. I. 158, and 
ve Forhy [1894], 1 I. R. 335. BARRY, L.J., intimated that, in his 
opinion, it was an inferior Court. PoRTER, M.R., said, in edler’s 
aoe he entertained little doubt it was intended to make it a superior 

ourt. 

The Court has power to make an order charging property re- 
covered with payment of costs, and for a sale to raise such amount. 
Ke Monahan, 17 L. R. I. 46. 
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The Court may appoint a guardian ad ditem to a minor.—Re Darcy, 
ex p. National Bank, i. R. 11 Eq. 13; 11 1. L. T. R. 6. 

When a sheriff has seized goods under a writ for payment of money 
or costs, and the goods are claimed adversely, the Court has jurisdic- 
Gon, on the application of the sheriff, to make an interpleader order.— 
Ex p. Sheriff of Middlesex, re Buck, 10 Ch. D. §75. The sheriff, it 
was decided in ex p. Streeter, re Morris, 19 Ch. D. 216, should apply 
by motion, of which notice is served on the claimants, on the hearing 
of which the Court could determine their rights without first making 
an order that they attend and interplead; and the order is subject to 
appea!. Inthe Common Law Divisions in Ireland the practice is that 
the sheriff first applies ex parte on affidavit for a summoning order; 
and this is strictly in accordance with the statute 9 & 10 Vict. 
c. 64, s. 5. 

In no Omen v. Judge of County Court of Surrey, 13 Q. B. D. 963, 
it was held that a section of Act of 1869, conferring upon Judges of 
County Courts the powers and jurisdiction of the Court of Chancery, 
gave them the power to commit for a contempt of Court. 


8. ‘The judges may, subject and in accordance with the 
rules of court for the time being in force, delegate to the 
chief registrars or to any other officer of the Court such of 
the powers vested in them by the said Act as amended by 
this Act, or by this Act, as it may be expedient for the 
judges to delegate. 


The second of the General Orders of 20th December, 1872, provides 
that the judges may delegate to the chief registrar, registrars, and to 
the chief clerk in insolvency, any of the powers vested in them which 
they deem expedient to delegate, except the power to commit a person 
for contempt, or to hear any appeal. Orders made under delegated 
powers may be reviewed by the Court.—G. O. 2. 


to. And whereas by the fortieth section of the said Act 
it was (amongst other things) enacted that the salary to be 
paid to the chief registrar should in no case exceed eight 
hundred pounds per annum: And whereas by the forty- 
second section of the said Act it was (amongst other things) 
enacted, that it should be lawful for the Lord Chancellor to 
direct that a salary not exceeding four hundred pounds per 
annum should be paid to each assistant registrar: And 
whereas it is expedient that there should be power to in- 
crease the said salaries in the event of their being deemed 
insufficient remuneration for the duties which such chief 
registrar or the registrars are required to perform: Be it 
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therefore enacted, that it shall be lawful for the judges of 
the Court, if it shall appear to them that the salary of the 
chief registrar or of said registrars is insufficient, to repre- 
sent the circumstances to the Commissioners of Her Ma- 
jesty’s Treasury, who are hereby empowered, if they shall 
see fit, to increase such salaries to such amounts as to them 
shall seem proper. 

Whereas by the sixtieth section of the thirtieth and 
thirty-first Victoria, chapter one hundred and twenty-nine, 
**The Chancery and Common Law Officers (Ireland) Act, 
1857,” it 1s enacted that it shall be lawful for the judges of 
the Court of Bankruptcy and Insolvency in Ireland, if it 
shall appear to them that the salary of the deputy assistant 
registrar or of any of the clerks or assistants is insufficient, 
with the approval of the Lord Chancellor, to represent the 


" circumstances to Her Majesty’s Treasury, who are thereby 


empowered to increase such salaries as to them shall seem 
fit: Be it enacted, that the power thereby conferred upon 
the Lords Commissioners of Her Majesty’s Treasury may be 
exercised by them, if they see fit, from time to time, upon 
the representation of the judges of the Court of Bankruptcy, 
in reference to the salary of any officer of the said Court of 
Bankruptcy in Ireland. 


11. The present deputy assistant to the chief registrar, 
and his successors, shall be called henceforth ‘‘ deputy 
registrar.” 


13. Every person holding any of the offices mentioned 
in the last preceding section at the time of the passing of 
this Act, who may have been appointed subsequently to 
the passing of the Acts of the session of the thirtieth and 
thirty-first years of the reign of Her present Maiesty, chapters 
forty-four and one hundred and twenty-nine, and every 
person who may hereafter be appointed to any of the said 
offices, may be allowed superannuation in pursuance of the 
provisions of the ‘‘Superannuation Act, 1859.” 


14. And whereas by the twenty-third section of the said 
Act it was (amongst other things) enacted that any person 
appointed to perform the duty of such judge or registrar or 
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chief clerk as therein named should be paid a sum equal to 
the salary of such judge or registrar or chief clerk, for and 
during the period of his service, to be deducted from the 
salary of the person in whose absence he should so act: 
And whereas it is expedient that there should be power to 
allocate a sum less than the entire amount of such salary in 
payment of the persons so appointed: Be it enacted that 
every person so appointed to perform the duty of such 
judge, registrar, or chief clerk shall be paid such sum to be 
deducted from the said salary, as the Lord Chancellor in 
the case of a judge, or as the judges of the Court in the case 
of any of the other officers, may determine as proper to be 
deducted from the salary of the person in whose absence 
he shall so act. 


15. Affidavits to be made or used in any matter or pro- 
ceeding under the said Act as amended by this Act shall 
and may be sworn before such officer or officers of the 
Court as the Court shall by general order from time to time 
direct, as well as before the several persons mentioned in 
section three hundred and sixty-six of the said Act; and 
every such officer as aforesaid is hereby authorized and 
required to administer the oath upon every such affidavit. 


See G. O. 76 to 80, inclusive, as to affidavits. 


16. The Lord Chancellor shall, with the sanction of the 
Treasury, from time to time prescribe a scale of fees to be 
charged for any business done by any Court or officer 
thereof under the said Act as amended by this Act or under 
this Act; and the Treasury shall direct whether the same 
shall be imposed by stamps or otherwise, and by whom and 
in what manner the same shall be collected, accounted for, 
and appropriated, and whether any and what remuneration 
or compensation shall be allowed to any person performing 
any duties under this Act, or whose fees or emoluments 
may be affected thereby. 

When prescribing any such scale of fees, it shall be 
lawful for the Lord Chancellor, with the sanction of the 
Treasury, to vary, increase, reduce, or abolish all or any of 
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Sec.XVIII. the stamp duties in lieu of fees mentioned and enumerated 
~ in schedule (Z) to the said Act annexed, and to substitute 
one or more fee or fees, stamp or stamps, in lieu thereof. 
All or any stamps to be used under the said Act as 
amended by this Act or under this Act shall be impressed 
or adhesive as the Commissioners of Her Majesty’s Treasury 
from time to time direct. 


See G. O. 112. 


Proceedings in Bankruptcy. 


Abolition of 17, From and after the commencement of this Act, the 
istinction 


between Provisions of the said Act, save so far as same have been // 
tradersand renealed, altered, or amended by this Act, shall apply to 
non-traders. : 
all debtors, whether traders or not, and the said Act shall 
henceforth be read and construed as if the word “‘ debtor ”’ 
were inserted throughout the said Act instead of the word 
“‘ trader.” 


In this Act (1872) the word “ trader ” will be found in many instances 
to havea meaning independent of and distinct from the word ‘‘debtor,”’ 
ex. gr., the 21st, 22nd, 52nd, and §4th sections. In the Act of 1857, 
however, the word ‘‘ debtor” is everywhere to be read instead of the 
word ‘‘trader.”” Whether the effect of this section was fully considered 
when the Act was being drafted, may be doubted ; but itis noteworthy 
that section 313 (1857), generally known as the order and disposition 
section, now applies to all bankrupts, whether traders or non-traders ; 
whilst the English Acts contain words restricting them to the case of 
traders. The Court of Common Pleas in England decided (Krett, J., 
diss.) that the adjudication need not state whether the bankrupt is a 
trader or not (Aevell v. Blake, L. R.7 C. P. 300). An adjudication in 
England, however, may be obtained without proving the trading, 
unless when necessary, and G. O. 42 has been framed to remedy the 
defect in the Irish Act. Hf the act of bankruptcy alleged can only be 
committed by a trader, the onus lies on the petitioning creditor to y/ 
prove the trading. —Ex p. Salaman, re Taylor, 21 Ch. D. 394. 


Debtorneed 18. Notwithstanding any provision contained in the said 
hisetae Act, it shall not be necessary for any debtor who shall 
over £50. present a petition for adjudication in bankruptcy against 

himself, and who shall at the time of the presentation of 


such petition be a prisoner as defined by the said Act, to 
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set forth in his petition, or to make it appear to the satis- 
faction of the Court, that his available estate is sufficient to 
produce the sum of. fifty pounds. 


See G. O. 38. 

Prisoner is defined in sec. 4 (1857) to mean “any person in actual 
custody within the walls of any prison in Ireland for any debt, damages, 
costs, sum or sums of money, or for any contempt by reason of non- 
payment of any sum or sums of money or costs.” 

When a petition in bankruptcy is not presented against a pauper 
prisoner for debt who has made a declaration of poverty, the Court 
will not, on a creditor’s application, stay the debtor from being dis- 
charged, or impose terms as to his obtaining his discharge, even though 
it be shown that his conduct towards the creditor was fraudulent, and 
that his declaration of poverty is untrue. ~Re Auon., 7 1. L. T. R. 169; 
re E. J. B., 1.170; re W.B., ib. Jo. 


19. Save as otherwise provided by this Act, all the forms 
set forth in the several schedules to the said Act in reference 
to traders and their estates and effects, but subject to be 
varied by General Orders, shall be applicable to all debtors 
who are not traders, and their estates and effects under this 
Act; but no rule, order, warrant, summons, or other pro- 
ceeding or document whatsoever required by the said Act 
or by this Act, to be in.a form given in the said schedules 
respectively, or any of them, or to be given by any General 
Order under this Act, shall be invalidated by reason of want 
of form, or omission, or variance therein, if such want of 
form, omission, or variance shall not, in the opinion of the 
Court before which the same shall be brought, be calculated 
to mislead or prejudicially affect any person. 


See G. O. 3. 


20. A single creditor, or two or more creditors, if the 
debt due to such single creditor or the aggregate amount of 
debts due to such several creditors from any debtor amount 
to a sum of not less than forty pounds, may present a 
petition to the Court, praying that the debtor be adjudged 
a bankrupt. 

In the bankruptcy of A. an order was made declaring a settlement 


void as against his trustee in bankruptcy, and directing inquiries as to 
amount received by the trustees of the settlement and payment thereof. 
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B., one of the trustees of the settlement, admitted the receipt of funds 
under the settlement, but no inquiry was had under the order. The 
trustee in bankruptcy presented a bankruptcy petition against B. ; but 
it was held that no petitioning creditor’s debt existed until the inquiry 
had been held, and default made in payment of an ascertained sum.— 
Ex p. Reynolds, §2 L. J. (Ch.) 431. 

Costs for which an action cannot be brought will not constitute a 
good petitioning creditor’s debt.— Re Afiller, 11 W.R. 374. 

The costs of an abortive execution cannot be added to the judgment 
debt to make up the amount required to support a petition—Re Wm. 
Long; ex p. Cuddeford, 20 Q. B. D. 316. 

The Court of Bankruptcy will go behind a judgment or a compro- 
mise, and if it consider that the original claim was not dona fide, will 
refuse to admit a proof founded upon the judgment or compromise.— 
Ex p. Banner, re Blythe, 17 Ch. D. 480. 

In the case of ex p. Krbble, re Onslow, L. R. 10 Ch. 373, the 
petitioning creditor had obtained a judgment against the bankrupt for 
a sum more than sufficient to support an adjudication. The original 
debt was a bill of exchange given by the bankrupt when a minor, and 
payable after he attained his majority. It was dated before the passing 
of the Infants’ Relief Act, 1874; but the judgment was subsequent to 
the Act. It was held that the Court of Bankruptcy would look into 
the consideration for the judgment; and that if the conduct of the 
debtor in allowing the judgment to goby default against him, operated 
as a ratification of the bill of exchange, such ratification was rendered 
void by the 2nd section of the Act; and the petition for adjudication 
was consequently dismissed. ‘‘It is the settled rule of the Court of 
Bankruptcy,” said Lord Justice James, ‘that the Court can inquire 
into the consideration for a judgment debt. The object of the Bank- 
ruptcy laws is to procure the (distribution of a debtor’s goods among 
his just creditors. If a judgment were conclusive, a man might allow 
any numter of judgments to be obtained by default against him by his 
frien Is or relations without any debt being due.”—See ex p. Bryant, 
1V.& B. 211, 214; ex ~. Marston, 3 Mont. & A. 4443 3 D. 79; ex 
p. Mudie, 3 M.D. & 1. 66. 

The consideration for the judgment debt may be inquired into at the 
instance of the judgment debtor, and even though he consented to the 
i ae p- Lennox, 16 Q. B.D. 315, and ve Vitoria, [1894], 
2 Q. B. 387. 

The Court will not, as a matter of course, inquire into the validity 
of a judgment debt, but only where there is evidence of fraud or 
collusion, or that there has been some miscarriage of justice.—Re 
Flatau, 22 Q. B.D. 83; and see ex p. Revell, re Tollemache (No. 1), 
13 Q. B.D. 720. Where the petitioning creditor’s debt is founded upon 
a judgment obtained by the compromise of an action, the Court of 
Bankruptcy has power to reject the debt as not being a good petition- 
ing creditor’s debt if, after inquiring into all the transactions between 
the parties leading up to the compromise and judgment, the Court can 
see that the compromise, although not fraudulent, was unfair and 
unreasonable.—Re Hawkins, ex p. Troup, [1895], 1 Q.B. 404. 
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A petition in bankruptcy having been presented and a receiving 
order made against the defendant, a scheme of arrangement was agreed 
to by his creditors, including the plaintiff, who was a judgment 
creditor. The trustee disallowed the plaintff’s proof on the ground 
that the judgment was in respect of a debt incurred in a gambling 
transaction. The plaintiff thereupon issued execution on the judg- 
ment. On an application to stay execution :—e/d, affirminy the 
judgment of Pollock, B., that the execution must be stayed, on the 
ground that the claim of the plaintiff was a debt provable in bank- 
ruptcy, and that he was therefore bound by the scheme, although he 
had not received any benefit under it.—Seaton v. Lord Deerhurst, 
(1895), 1 Q. B. 853. 

When, in support of a claim to prove a debt in a bankruptcy, the 
only evidence of the debt is a judgment, and that judgment has been 
obtained after the act of bankruptcy, the judgment debt cannot be 
proved.— Ex p. Bonham, re Tollemache, 14 Q. B. I. 604. 

When a ciaim is made to prove in a bankruptcy in respect of a 
judgment debt, though the judgment is primd facre evidence of the debt, 
it is not conclusive evidence; and if the circumstances are suspicious, 
the Court will call upon the claimant to prove the consideration for the 
judgment, and if he is unable to prove it, by reason of the loss of 
documents, or the lapse of time or otherwise, the proof will be re- 
jected.—Ex p. Anderson, re Tollemache, 14 Q. B. D. 606. 


21. The following acts or defaults shall be hereinafter 
deemed to be and included under the expression ‘‘acts of 
bankruptcy :” (a) 


1. That the debtor has, in Ireland or elsewhere, made a 
conveyance or assignment of his property (4) toa 
trustee or trustees for the benefit of his creditors 
generally : (c) 

2. ‘hat the debtor has, in Ireland or elsewhere, made a 
fraudulent conveyance, gift, delivery, or transfer of 
his property or of any part thereof: (d) 

3- That the debtor has, with intent to defeat or delay 
his creditors, (e¢) done any of the following things, 
namely, departed out of Ireland, (/) or being out of 
Ireland remained out of Ireland, (g) or being a 
trader departed from his dwelling-house, (4) or 
otherwise absented himself; (s) or begun to keep 
house ; (4) or suffered himself to be outlawed : 

No debtor not being a trader who shall be abroad 
at the time of the passing of this Act shall be deemed 
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to remain abroad with intent to defeat or delay his 
creditors until the expiration of six months after the 
passing of this Act: 


4. That the debtor has filed in the Court a declaration of 


insolvency pursuant to the provisions of the said 
Act as amended by this Act: (/) 


5. That execution issued against the debtor on any legal 


process for the purpose of obtaining payment of not 
less than twenty pounds has in the case of a trader 
been levied by seizure and sale of his goods: (#2) 


6. That the creditor presenting the petition has served in 


the prescribed manner on the debtor a debtor’s 
summons (#) requiring a debtor to pay asum due, (0) 
of an amount of not less than twenty pounds, and 
the debtor being a trader (f) has for the space of 

{ seven days, or not being a trader has for the space 
of three weeks, succeeding the service of such 
summons, neglected to pay such sum, or to secure 
or compound for the sume: 


7- That the debtor has filed a petition for arrangement 


with his creditors under the provisions of the said 
Act as amended by this Act, and that such petition 
has been dismissed : (¢) 


8. That the debtor having been arrested or committed 


to prison before the first day of August, one thousand 
eight hundred and seventy-seven, for debt or on any 
attachment for non-payment of money shall upon 
such or any other arrest or commitment for debt or 
non-payment of money, or upon any detention for 
debt, lie in prison, being a trader, for fourteen days, 
or not being a trader, for two calendar months, or, 
having been arrested for any cause, shall lie in 
prison as aforesaid, after any detainer for debt 
lodged against him, and not discharged ; or that any 
such debtor, having been so arrested, committed, or 
detained for debt shall escape out of prison or 
custody ; or that any such debtor having been so 
arrested, committed, or detained for debt, shall 
make the declaration mentioned in section twenty- 
four of this Act. (7) 
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The debt of the petitioning creditor (s) must be a liqui- See. XXI 


dated sum, (/) and must not be a secured debt, (#) unless 
the petitioner state In his petition that he will be ready to 
give up such security for the benefit of the creditors in the 
event of the debtor being adjudicated a bankrupt, or unless 
the petitioner is willing to give an estimate of the value of 
his security, in which latter case he may be admitted as a 
petitioning creditor to the extent of the balance of the debt 
due to him after deducting the value so estimated, but he 
shall, on an application being made by the assignees or 
trustee within the prescribed time (+) after the date of 
adjudication, give up his security to such assignees or 
trustee for the benefit of the creditors upon payment of 
such estimated value. (y) 

Every person who has given credit to any debtor upon 
valuable consideration for any sum payable at a certain 
time, which time shall not have arrived when such debtor 
committed an act of bankruptcy, may, subject to the pro- 
visions of the preceding clause, petition or join in petitioning 
for adjudication against sucii debtor. (z) 


See G. O. 31, 42, 44, 88. 

(2) The acts of bankruptcy which are enumerated in this section 
may be classitied under three subdivisions ; first, those which affect all 
debtors ; secondly, those which affect debtors who are traders ; and 
thirdly, those which affect debtors who are non-traders. Again, some 
of them relate to the person of the debtor, some to his own conduct in 
relation to his property, and some to the state of his circumstances. 

By the Married Woman’s Property Act, 1882, sec. 1, sub-sec. 5, 
“Every married woman carrying on a trade pear! from her hus- 
band shall, in respect of her separate property, be subject to the bank- 
riptcy laws in the same way as if she were a femme sole.” Before the 
Act, in ex p. Holland, re Heneage, L. R. 9 Ch. 307, Mellish, L. J., 
suggested the question whether a married woman could be made a 
bankrupt if she had separate property. In Lavie v. PArllips, 3 Burr. 
1776, it was deciled that when a married woman can by law be a sole 
trader, as in the city of London, she may be liable to the bankrupt 
laws ; and it was considered that the Married Woman's Property Act, 
1870, would probably extend this principle. But in ex p. Jones, re 
Grissell, 12 Ch. D. 484, the Court of Appeal decided that a married 
woman, even though she have separate estate, and have contracted 
engagements after her marriage, is not liable to the bankrupt law ; and 
that the Married Woman's Property Act, 1870, has in this respect 
made no difference. This decision will govern cases not within the 


- 


“A 


The Bankruptcy (Ireland) Amendment Act, 187 2. 


terms of the Act of 1882. A married woman cannot be made bank- 
rupt, unless she carry on a trade, and carry it on separately from her 
husband.—Ae Gardener, ex p. Conlan, 20 Q. B. D. 249. 

‘Separate property,” in s. 1, sub-s. §, of the Married Woman’s 
Property Act, 1882, includes only that which, if the woman was un- 
married, would be her “‘ property,” and does not, therefore, include a 
general power of appointment by deed or will of which she is the 
donee, but which she has not exercised ; and a married woman who 
has been adjudicated a bankrupt cannot be compelled to execute a 
deed exercising such power in favour of the trustee in bankruptcy.— 
Ex p. Gilchrist, re Armstrong, 17 Q. B. D. §2t. 

Real property was by a marriage settlement vested in a trustee in trust 
for a married woman for life for her separate use, without restriction 
on anticipation, with remainder to such person as she should appoint, 
with remainder in default of appointment. She carried on a trade 
separately from her husband, and became bankrupt. e/d (by Linp- 
LEY and Lorgs, L.JJ., LORD ESHER, M.R., dissenting), that the trustee 
in bankruptcy in claiming the life estate was not interfering with or 
affecting the settlement within s. 19, Married Woman’s Property Act, 
1882, and that it passed to him under the bankruptcy.—e Armstrong, 
ex p. Boyd, 21 Q. B. D. 264. 

Many cases have come before the Courts as to the position of minors 
in relation to bankruptcy. In Belton v. Hodges, 9 Bing. 369, a com- 
mission against an infant was held to be void. But in re smed/y, 10 
L. T. N.S. 432, it was held, that an infant might petition for adjudi- 
cation against himself; and see as to debts contracted by a misrepre- 
sentation as to age, ex p. Unity Bank, 3 De G. & J. 68; ex p. Bates, 
2M. D.& D. 337. 

In ex p. Lynch, 2 Ch. D. 227, a person trading while an infant 
contracted debts for which he accepted bills of exchange. Before he 
came of age he filed a petition, the proceedings under which proved 
abortive. After he came of age, a petition was presented against him 
on the old debt, the act of bankruptcy being the petition filed by the 
infant. It was held that the debtor by his trading had held himself 
out as an adult, and could not be heard to dispute the adjudication. 
But this case was expressly overruled in ex p. Jones, 18 Ch. D. 109, 
where it was held that an infant who has traded cannot be adjudicated 
a bankrupt on the petition of a person who has supplied him with 
goods on credit for trade purposes, but to whom he has made no 
express representation that he is of full age, even though he has pre- 
viously filed a petition the proceedings under which have become 
abortive. The question whether, if the infant expressly represented to 
the petitioning creditor that he was of full age, an adjudication could 
now be made, remains undecided; but in such a case probably the 
criminal law, rather than the bankrupt law, should be put in operation. 

Since the passing of the Infants Relief Act, 1874, a debt contracted 
during infancy cannot be effectively ratified after full age, soas to make 
the debtor liable to an action, even where there is a new consideration. 
The Act applies to the trading contracts of infants. See ex p. Jones, 


Supra. 
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In Rainey’s Case, 3 L. BR. Ir. 459, Judge Miller held that an infant 
trader, one of a firm, could not be adjudicated bankrupt, and this has 
now also been decided by the highest authority, the House of Lords. 
An adjudication order was made against a firm, one of whose members 
was under age, and the Court of Appeal set the adjudication aside, 
—ke Beauchamp (1894],1 Q. Bo. The petitioning creditors appealed, 
and the [louse of Lords reversed the decision, and ordered the judg- 
ment and the adjudication to be amended by inserting the words 
“other than G. W. Beauchamp,” the infant. ‘The head note of this 
important case is—‘‘In an action against a firm of which it appears 
that one partner is an infant, for goods supplied to the firm, judgment 
cannot be recovered against the firm simply, but may be recovered 
against ‘the defenclants other than’ the infant partner. So if an act 
of bankruptcy is committed, a receiving order cannot be made against 
the firm simply, but may be made against the firm ‘ other than’ the 
infant partner; and if a receiving order has been made against the firm 
simply, the proceedings may be amended under the Bankruptcy Act.” 
[1894], A. C. 607. ‘The judgment of the Lord Chancellor shows that 
under a bankruptcy in such a form the whole assets of the firm may be 
utilized for the creditors.— Lovell & Christmas vy. Beauchamp. 

Where an action has been brought by the committee of a lunatic, and 
the lunatic is subsequently adjudicated bankrupt, the right of action vests 
in his trustee in bankruptcy; and if the trustee declines to prosecute 
the action, he cannot be added as a defendant against his will. Where 
he has been so added he is entitled to have the action stayed as against 
him.— Farnham v. Milward & Co. [1892], 2 Ch. 730. 

In ex p. Cohen, 10 Ch. D. 183, the Lords Justices held that a liqui- 
dation petition could not be signed by a next friend on behalf of a 
lunatic not so found by inquisition, In re Lee, 23 Ch. D. 216, leave 
was piven to the committee of the estate of a lunatic trader to consent 
to an adjudication in bankruptcy against the lunatic.—See re James, 
12 Q. B. D. 332, and ex p. Holerts, 1 Mont. & Ch. 653. 

The Court has no jurisdiction to make an adjudication of bankruptcy 
against a foreigner who has never been in the country.—£x p. Blain ; 
tn re Sawers, 12 Ch. D. §22. But if the alien, though domiciled 
abroad, contracts debts and commits an act of bankruptcy in this 
country, he is liable to be made bankrupt, though he have left the 
country before the petition for adjudication is presented.—Zx p- 
Crispen, L. R. 8. Ch. 374. He cannot be made bankrupt upon an 
alleged act of bankruptcy committed abroad. — /za. 

(6) A deed of arrangement for the benefit of creditors is void unless 
registered within seven clear days after the first execution thereof by the 
debtor or any creditor.—5o & §1 Vict.c.55, s.§. A creditor may sign 
after registration without vitiating the registration of it.—e Butler, 
ex p. Mfilne, 22 Q. B. D. 685. 

The Deeds of Arrangement Act will be found, with other recent 
Statutes, 22 exfenso immediately alter the Bankruptcy Act, 1872. It is 
submitted that such a deed, though void if not duly registered, would 
be available as an act of bankruptcy from the date of the signature by 
the debtor. 
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The word ‘ property ” is not defined either in the Act of 1857 or 
the Act of 1872, The following is the definition given in the English 
Act of 1869, s. 4: ‘* ‘ Property’ shall mean and include money, goods, 
things in action, land, and every description of property whether 
real or personal; also obligations, easements, and every description of 
estate, interest, and profit, present or future, vested or contingent, 
arising out of or incident to property as above described.” 

(c) An assignment by a trader of the whole of his property, or sub- 
stantially the whole, in trust for all his creditors, was, long before the 
statute, an act of bankruptcy.—See Dutton vy. Morrison, 17 Ves. 193. 
At the date of this decision, the statute 1 James I. c. 15, declared that 
‘any fraudulent grant or conveyance of his lands, tenements, goods, or 
chattels, to the intent or whereby his creditors shall or may be defeated 
or delayed for the recovery of their debts,” was an act of bankruptcy. 
Lord Eldon, in his judgment, siid: ** It has been long settled that if a 
trader conveys all his estate and effects, that is an act of bankruptcy, 
as it seems, upon two principles; first, that by that act the trader 
necessarily, perhaps not intending it, deprives himself of the power of 
carrying on his trade; secondly, that he endeavours to put his property 
under a different course of application and distribution among his 
creditors from that which would take place under the bankrupt law.” 

Under the law existing in Ireland prior to the Act of 1872, and in 
England prior to the Act of 1869, dispositions of property which were 
declared to be acts of bankruptcy were described as ‘ fraudulent,” 
and made “ with intent to defeat or delay creditors.”” The latter words 
are omitted from sub-ss. 1 and 2, and the word “fraudulent ” from 
sub-s. 1. The omission of the words certainly dves not narrow the 


‘ present law. There has, however, been no real change in the law, 


except that non-traders, as well as traders, are now within it. The 
Court has always held various conveyances to be frandulent, as a con- 
veyance within the statute ro Charles I. (English statute 13 Elizabeth): 
a conveyance of a.man’s whole property for the benefit of all his credi- 
tors ; a conveyance for securing a past debt; a voluntary conveyance 
in contemplation of bankruptcy.—Per Mellish, L. J., 2% re Wood, 
L. R. 7 Ch. 306. 

If the deed in fact conveys the whole of the debtor’s property, 
though it purport only toconvey part, it is still an act of bankruptcy.— 
Chase v. Goble, 2M. & G. 930; Lindon v. Sharp, 6 M.&G. 895. A 
colourable exception will not prevent it from operating as an act of 
bankruptcy, James v. Moriarty, 81.L.T.R. 1773 ex p. Chaplin, re 
Sinclair, 26 Ch. D. 319; Wilson v. Day, 2 Burr. 827; noran exception 
which, though of considerable value, is, under the circumstances, not 
substantial, as the tenant-right of a farm which gave only a contingent 
and possible right tu receive money at the close of the tenancy.—£x p. 
Dann, re Parker, 17 Ch. D. 26. It is not material that the deed 
contains a provision enabling the trustees to declare it void, 7afpenden 
v. Burgess, 4 East. 230; or making it void on a petition for adjudica- 
tion being presented, Du/ton v. Morrison, 17 Ves. 193; or making it 
void unless all the creditors, or a given proportion of them, signed or 
assented to it, Back v. Gooch, 4 Camp. 232; Jolly v. Wallis, 3 Espi- 
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masse, 229. If the deed is executed by one of several partners only, it 
will be an act of bankruptcy as to him, though purporting to have been 
made by all.—Dution v, Morrison, 17 Ves. 1933 Lowker v. Burdekin, 
11 M. & W. 128; and see ex p. Zivtlchenbart, 3 M.D. & D. 671; 
Zurguand v. Vanderplank, oO M. & W. 180. 

Ifthe deed provide a speedier means of paying the creditors, as by 
converting the debtor's real estate into personaly, it will not be an act 
of bankruptcy.—Berney v. Davison, 4 Moore, 1263 Greenwood v. 
Caurchill, 1 My. and K. 5463; Carr v. Burdiss, 1 C.M.& kh, 443: 
772. Wutin the latter case considerable property of the debtor was not 
included in the deed. 

There must bea ‘“‘conveyance or assignment,” in the proper sense 
of the term, by which the whole or substantially the whole of the 
debtor’s property is vested ina trustee for the benefit of his creditors 
generally. Other modes of disposition not properly conveyances or 
assignments, such as a declaration of trust by the debtor, or a mere 
agreement by him that his property shall be dealt with for the benefit 
of his creditors, will not sufice.— Ae Spackman, ex p. Foley, 24 Q. 1. D, 
928; re Hughes, {1803}, 1 Q. BB. 595. 

The fact that a debtor has made an assignment or conveyance of his 
property for the benefit of his creditors generally must be proved by the 
production of the instrument, which, as a rule, will speak for itself. It 
was decided in Pousfurd v. Walton, L.R.3C. P. 167, and ex p. Syuire, 
L. R. 4 Ch. 47, that a deed of assignment may be given in evidence 
as proof of an act of bankruptcy, though neither stamped nor registered. 
Notice of the execution of the deed is also notice of an act of bank- 
ruptcy. The Court in this decision followed ex p. Wensley, 1 De G. 
J. & 5. 273; and questioned ex p. Potter, 34 L. J. Bank, 46. 

Such a conveyance or assignment as is contemplated in subs. 4 
can neither be relied on as an act of bankruptcy, nor be impeached by 
any creditor who is bound by it, nor even by the assiznees on behalf of 
other creditors, if the creditor on whose petition the adjudication is 
founded is himself bound by the conveyance. A creditor who assents 
to and acts under an absolute bill of sale for the benefit of creditors 
cannot afterwards petition for adjudication on the ground that the bill 
of sale was an act of bankruptcy, though he does not sizn the deed.— 
Ex p. Shaw, 1 Madd. 598. See also ex p. Bunn, 3 Deacon, 119, 
where it was held that he could not take advantage of any other act of 
bankruptcy. 

When the trustee under a creditor’s deed takes possession of the 
debtor’s property and carries on the business pursuant to the deed, 
aml the debtor is subsequently adjudicated bankrupt, the trustee in 
bankruptcy must elect to treat the trustee under the deed either as a 
trespasser or as his agent. If as a trespasser, the trustee under the 
deed must deliver up to him all the property of the bankrupt of which 
he took possession and which remains in his hands unconverted, and 
must pay him the value of that property which he has converted.—£x 
p- Vaughan, re Riddeough, 14 Q. B. D. 25. 

The release in an ordinary composition deed does not prevent the 
creditors who sign from proving in the event of bankruptcy.—e 
Stevenson, 20 Q. B. D. §40- 
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In ex p. Stray, L. R. 2 Ch. 374, it was held that where a creditor 
acquiesced in the execution of a trust deed by a debtor, and took a 
benefit under it by having the property protected from executions, he 
could not avail himself of the deed as an act of bankruptcy, although it 
might be that he had not so far assented to it as to be bound by its 
provisions. See also ex p. Lowe, 1 Glyn & J. 78; ex p. Johnstone, 
De G. & S. 204; ve S., 1. R.8 Eq. 51; 81. L. T. R. 435 ex p. Lance 
and Weson, re H. 8 1.L.T. R. 1853; ex p. Provincial Bank, re 
Easdale, 8 1. L. T. R. 209; Zope v. Hockin, 7 B.& C. 101; Bamford 
v. Baron, 2 V.R. §94; Marshall v. Barkworth, 1 Nev. & M. 279; 4 B. 
& Ad. 508; ex p. Adiner, Buck 104; ex p. Battier, Buck 4253 ex 
p- Teald?, 1M. D. & D.210, But if the creditor has assented to a pro- 
posal purporting to be merely for the beneft of the creditors of the 
grantor, and the deed contain a stipulation in favour of a particular 
creditor, creditors assenting in ignorance of the stipulation may petition 
upon the deed as an act of bankruptcy.—£x p. dlarshall, 1M. D.& 
D. 575; and if some of the creditors who have signed an ordinary 
composition deed are with the knowledge of the debtor paid larger 
amounts, even by a third party, a creditor who executed the deed in 
ignorance of the fact may repudiate it and treat it as an act of bank- 
ruptcy.—E£x p. Afiiner, 1§ Q. Bb. D. 105. See Avight v. Hind, 4 
C. P. D. 379; Alallalien v. Hodgson, 16 Q. B. 689; Lomelish v. 
Zennent, 1. KR. 2Q. B. 49. ‘* The essence of such an arrangement is 
equality between the creditors.”—£-r p. Adilner, supra. 

If a trader makes an assignment which amounts tu an act of bank- 
ruptcy, and afterwards petitions for adjudication against himself, his 
assignees are entitled to disregard the deed if there are any creditors 
as to whom it is void; ex p. Jackson, De G. 609; ex ~. Norton, De 
(;. 504: but not otherwise, ex p. PArlpot, De G. 346. 

(7) This sub-section applies to a conveyance or assignment of a 
debtor’s property, whether the fraud be actual or only constructive. 
Thus an assignment of a man’s whole property to secure a past debt 
is an act of bankruptcy, whether he is a trader or a non-trader.—Xe 
Wood, C. R. 7 Ch. 302. 

Much controversy has arisen, and there is no little apparent conflict 
of decision upon the point, whether an advance made to the debtor 
at the time of the assignment, and, if so, what kind of advance, does 
or does not prevent the assignment from being fraudulent and an act 
of bankruptcy. In ex parte Hawker, re Keeley, L. R.7 Ch. 214, a 
debtor executed, as security for an antecedent debt of £1,500, an 
assignment which included all his property of any appreciable value, 
except a pension of 10s. 6d. a day, to which he was entitled as a re- 
tired servant of the East India Company. It was held that, as this 
pension would not pass tu a trustee in bankruptcy, and could not be 
taken in execution by a creditor, it constituted no substantial exception 
from the assignment, which, being an assignment of substantially the 
whole of the debtor’s property, was an act of bankruptcy. 

Where, on the contrary, there is a substantial advance made to the 
debtor at the time, as the consideration or part of the consideration for 
the assignment ; or where there is a substantial exception from the 
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very long time from the date of the assignment, Courts have heli that 
this did not constitute an act of bankniptcy.—See Allen v. Bonnett, 
I. R. 5 Ch. 577; Lomax v. Buxton, L.R. 6 C. P. 107; and ex parte 
Reed, re Teeddell, L. R. 14 Eq. §86. It is not easy to understand, 
however, why the exception of a substantial part of the debtor’s pro- 
perty from the assignment should of itself prevent it from being an act 
of bankruptcy. The only condition in the clause is that the con- 
veyance, gift, &c., of the property, ‘‘or any part thereof,” shall be 
fraudulent. 

The cases of Rose v. Haycock, 1 A. & E. 460; Pennell v. Reynolds, 
ir C. B. N.S. 709; Mercer v. Peterson, L. R. 3 Ex. 106,15 W.R. 
1179; Bell v. Simpson, 2 H. & N. 410; Lomax v. Buxton, L. R. 
6 C. P. 107, appear to establish that a ond fide sale by a trader of the 
whole of his effects for an equivalent which is paid to a bankrupt, and 
with which he may deal, is not an assignment within the rule which 
makes an assignment an act of bankruptcy, where it necessarily puts it 
out of the power of the bankrupt to continue his trade. In re Cole- 
mere, L. R. t Ch. 128, an assignment by a trader of all his property 
as security for an advance of money, which he afterwards applied in 
payment of existing debts, was held not necessarily fraudulent within 
the meaning of the Bankruptcy Acts. In Harrison v. Cohen, 32 L. T. 
N.S. 717, it was held that an assignment of a person’s whole property 
for a dond fide present advance is not an act of bankruptcy, though ex- 
orbitant interest is charged and stringent conditions imposed. With 
these cases should be compared Graham v. Chapman, 12 C. B. 85, 
commented upon and practically overruled in Hasxiwellv. Hemingway, 
23 Ch. D. 626. See ex p. Johnson, re Chapman, 26 Ch. D. 338. 

In the case of Kevan (Trustee of Currey, a bankrupt) vy. Mawson, 
19 W. R. 1145, the bankrupt executed, on the 21st August, 1869, a bill 
of sale, whereby he assigned to the defendant, for the alleged consider- 
ation of the sum of £300, then advanced, all his estate and effects. At 
the time of signing only the sum of £60 was advanced, the rest of the 
£3C0 being for previous advances and present liabilities on the bank- 
rupt’s account. On 7th May, 1870, the defendant seized the goods 
comprised in the bill of sale pursuant to a power therein contained. 
He put men into possession, but the bankrupt continued to conduct the 
business, the shop being open as usual. On rth May he was ad- 
judged a bankrupt, and the plaintiff was appointed trustee. On the 
13th the defendant sold a quantity of the goods. It was held that the 
deed was not a fraudulent conveyance, and that the bankrupt was not 
reputed owner of the goods comprised in the bill of sale. So in ex p. 
Bolland, re Price, 20 W. R. 862, it was held by Bacon, C.J., that an 
assignment of a bankrupt’s property, such as entitled him to retain the 
power of carrying on his business, was not an act of bankruptcy. In 
ex p. Ellis, 2 Ch. D. 797, Mellish, L.J., stated the result of the 
authorities to be that where a debtor assigns his whole property as a 
security for a past debt only, it is an act of bankruptcy, whatever the 
Motives of the parties may have been; but if there is also a present 
advance, he said, it is not a question whether the further advance is 
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greator small, but whether there was a dondé fide intention of carrying 
on the business. 

In ex pp. Winder, re Winstanley, 1 Ch. D. 290, Bacon, C.J., held 
that an assignment of substantially the whole of a mortgagor’s piu- 
perty to secure a previously existing debt and further advances, if 
there was a contemporaneous parol agreement by the mortgagee to 
make further advances to a sufficient amount, and such advances were 
actually made, was not an act of bankruptcy. This decision was 
affirmed on appeal: ex p. Sheen, re Winstanley, 1 Ch. D. §60. This 
decision must be taken to be limited by ex p. Dann, re Parker, 17 
Ch. D. 26, in which it was held that in order that the execution of a 
bill of sale of substantially the whole of the grantor’s property, as se- 
curity for a pre-existing debt and further advances, may not be an act 
of bankruptcy, it is necessary that there should be an agreement (per 
Cotton, L.J.) binding the grantee to make further advances; and that 
it is not sufficient that further advances should have been in the con- 
templation of the parties, the deed being stamped so as to cover them, 
and further advances having been actually made after the execution of 
the deed. James, L.J., further distinguished ex ~. Winder by ob- 
serving that in it the grantor’s bouk debts were excepted from the 
assignment. 

Ex p. Dann was considered and commented upon in ex p. Wilkin- 
son, re Berry, 22 Ch. D. 788, the head note of which is as follows :— 
‘‘In order that a deed assigning the whole of a debtor’s property as 
security for an existing debt may not be fraudulent and an act of bank- 
ruptcy, on the ground that the assignee agreed to make further advances 
tu the assignor, it is not necessary that the agreement should be techni- 
cally binding at law or in equity ; a dondé fide promise is sufficient. The 
question in all such cases is whether the arrangement was made dond 
fide with the view of enabling the debtor to continue his business, or 
whether it was a mere scheme to obtain payment of the existing debt.” 
Jessel, M.R., said that he by no means adopted the view that the con- 


tract by the mortgagee must be a binding contract in the sense that. 


specific performance of it could be enforced in equity, or damages for 
the breach of it recovered at law. It is, however, to be observed that 
in the particular case the creditors actually supplied the debtor with 
goods to the amount of £1,186, the amount promised being £1,250. 

In ex p. Johnson, re Chapman, 26 Ch. D. 338, the advance made 
was small as compared with the prior debt due to the grantees of 
bill of sale; but the Court of Appeal laid down the following prin- 
ciples :—When a bill of sale of the whole of a trader’s property is 
executed as security for an existing debt and a fresh advance, the true 
test whether the execution of the deed is an act of bankruptcy is—Was 
the fresh advance made by the lender with the intention of enabling 
the borrower to continue his business, and had he reasonable grounds 
for believing that the advance would enable him to do so? If these 
questions can be answered in the affirmative, the execution of the deed 
is not an act of bankruptcy. It was also held that the Court ought not 
to look at the uncommunicated intention of the borrower, nor at the 
actual result of the loan. 
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M., a farmer and trader, was served with a writ for £85, one year’s Sec.XXI. 


rent. A sale by auction of his cattle was thereupon held, pursuant to 
the scheme known as the ‘* Plan of Campaign” (fully set out in the 
report). he cattle sold for £117, their full value. M. lodged portion 
of the money pursuant to the ‘* Plan,” gave portion to his solicitor to 
defend the present proceedings, and declined to account for the balance. 
Held by the Court of Appeal, affirming Boyd, J., that both the pay- 
ment of part of the proceeds of the sale pursuant to the “ Plan” and 
the sale itself were acts of bankruptcy. Aeéd further that it is a fraud 
within 10 Charles I. (Ir.), c. 3, s. 10, to part with any portion of his 
property without consideration, with intent to defraud a particular 
creditor.—Ae Moroney, 21 L. R. Ir. 27. 

A debtor unable to pay his debts as they became due paid, within 
three months before being adjudicated bankrupt, £5 of a large 
debt barred by the Statute of Limitations, with the object of renewing 
the debt and enabling the creditor to prove for the balance. Held that 
the payment revived the debt, and under the circumstances proved 
was not fraudulent.—e Lane, ex p. Gaze, 23 Q. B. D. 74. 

So in ex p. Taylor, re Goldsmid, 18 Q. B. D. 295, payment on the 
verge of bankruptcy to a person whom the debtor had defrauded, the 
object being not to prefer, but to avoid exposure or a criminal prosecu- 
tion, was held not fraudulent by the Court of Appeal; and in re 
Mills, 58 L. T. (N. S.) 871, payment by a debtor on the eve of bank- 
rupicy, not to benefit the creditor, but to relieve a surety from liability, 
vn ee not a fraudulent preference. See ex p. Studdins, 17 Ch. 

. 58. 

In re Tweedale [1892], 2 Q. B. 216, it was held that a bill of sale 
of furniture by a husband to a wife, given just before bankruptcy in 
substitution for a bill of sale previously given which, owing to a mis- 
take, would have been void, was not given with the intention to prefer 
the wife, and was not void. See re Hockaday, §5 L. ‘I’. (N.S.) 819. 

The forbearance of the grantee under a bill of sale of the whole of 
the grantor’s property, given for value, to seize the property comprised 
In it, is not, as against assignees in bankruptcy, good consideration for 
the giving of a new bill of sale in lieu of the first ; and the new bill of 
Sale, without a fresh advance, is an act of bankruptcy, and void as 
against the assignees.— Ex p. Payne, re Cross, t1 Ch. D. §39. 

Within a month from service of a writ for damages, to which there 
was no defence, the defendant caused all his estate and effects to be 
sold by public auction. It appeared to the Court that the sale was 
made at an under-value, and that the vendee knew it was a contrivance 
to defeat and delay the plaintiff of his lawful action; and it was held 
that the sale was fraudulent and void as against the assignees in bank- 
ruptcy of the vendor, both under this sub-section and the roth Charles 
I. s.2, c. 3.—Re A Cue, Whelan, and others vy. M‘Cue, 12 1. L. T. R. 


A bill of sale of all the grantor’s existing and after-acquired pro- 
perty, by way of mortgage to secure an existing debt and future ad- 
vances, is not necessarily void under the statute of Elizabeth. It will 
only be su if not dod fde—z.e., if it be a mere cloak for retaining a 
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Sec.XXI. benefit to the grantor. Nor, if the time be past within which it would 


be available as an act of bankruptcy for adjudication, can it be treated 
as void under the bankrupt law.—Zx ~. Games, re Bamford, 12 Ch. 
D. 314. 

The conveyance, gift, &c, must be with a fraudulent intention—7e 
Sparkman, ex p. Foley, 24Q. B. D. 728; mere suspicion of fraud will 
not lead the Court to infer its existence. C., who was in pecuniary diff- 
culties, gave to his brother W. a bill of sale over all his property, in 
order that he might pay off two pressing creditors, for the payment of 
whose debts W. was surety. W. immediately after borrowed from 
these two creditors the exact sum so paid them, and the Court held 
that the bill of sale was not impeachable as an act of bankruptcy.— 
Ex p. Jay, re Morrts, 45 L. T. 797. See ex p. Clater; cx p. 
Beckett- Dennison, re Wilkinson, 48 L. T. 648. 

Payment of bills by the drawer at the request of the acceptor, who, 
in consideration thereof, assigns to the drawer all his property to secure 
the amount and also certain past debts, ts a substantial advance, and 
prevents the assigninent from being an act of bankruptcy. Where, at 
the request of 7., 7. AZ & Co. paid the amount due on certain bills 
drawn by them and accepted by 7., and 7. assigned to them his inte- 
rest in certain marine engines and machinery (which constituted his 
whole property) as security for the moneys due on the bills, and also 
for other money due from him to them, it was held that the assignment 
was not an act of bankruptcy.—Zx p. Keed & Steele, in re Tweddell, 
L. R. 14 Eq. 586. 

In ex p. Fisher, in re Ash, L.. R. 7 Ch. 636, a sum of money was 
advanced upon the faith of a promise by the debtor to give a bill of 
sale on his property. The promise was conditional, and the advance 
was small—£1o0o given by a creditor who had previously advanced 
4600. The Chief Judge in Bankruptcy thought that the assignment 
was not an act of bankruptcy; but the Lords Justices reversed his 
decision. This case was observed upon and distinguished in ex p. 
King, 2 Ch. D. 256, and in A/orris v. Morris, [1895], A. C. 625. 

A petition alleged ‘‘ that the debtor had made a fraudulent convey- 
ance of his property or some part thereof,” and was verified by an 
affidavit that the statements in the petition were true: held insufficient 
to uP DOr an adjudication —Zx ~. Lindsay, re Lindsay, 44 L. J. 
Bank. 5. 

If partners have resolved to stop payment, and they give cheques to 
particular creditors without being requested to do so, that amounts toa 
fraudulent preference and an act of bankruptcy on the part of the firm. 
—Ex p. Simpson, De G.9 ; Bevan v. Nunn, 9 Bing. 107. 

It isa fraud upon the creditors of a firm fora partner therein, who 
knows that the firm is insolvent, to assign the partnership assets as 
security for his own private debt or for future advauces to be made to 
himself. Such an assignment necessarily tends to defeat the creditors 
of the partnership, and is void asan act of bankruptcy. Such an assign- 
ment will be void altogether as an act of bankruptcy, notwithstanding 
the fact that it is made a security for partnership as well as private 
debts. Upon the question whether the execution ofa deed is an act of 
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bankruptcy, one part of it cannot be separated from the rest.—Ex pf. Sec. XX. 


Snowball, re Douglas, L. R. 7 Ch. §34- 

In James v. Abbit, 71. L. T.R.7, an assignment was made, under 
pressure, by an insolvent trader of substantially the whole of his 
property. The consideration was partly a pre-existing debt and partly 
a present advance. The purchaser was, it appeared, aware that the 
assignor intended to abscond with the money advanced. The Court 
held that the assignor had committed an act of bankruptcy; the 
necessary effect of enforcing the assignment being to stop the trader’s 
business, and so defeat his creditors. 

The question whether the effect of the assignment is to prevent the 
trader from carrying on his business, on which many cases turned (see 
Young v. Fletcher, 3 H. & C. 732), will, of course, not so frequently 
occur under the new law, where the debtor is not necessarily a trader. 

Where a trader in embarrassed circumstances transfers the entire of 
his property by way of mortgage to secure an antecedent debt, he 
thereby commits an act of bankruptcy, even though a substantial por- 
tion of the property consisted of leaseholds subject to a forfeiture 
clanse on alienation. — Ae Porter, 9 I. L. T. R. 149. 

Assuming a future lability upon composition bills is not equivalent 
to a present advance, so as to prevent the assignment of alla bankrupt’s 
re from being impeached as fraudulent.—Ae Crag, J. R. 4 Eq. 
158. 

A. and B. being traders, in consideration of past and present advances, 
agreed on demand to assign to C. and D. the lease of their premises, 
good-will, stock-in-trade, and fixtures, at a price to be fixed by a valuer 
thereafter to be appointed. Two years afterwards the assignment was 
made, and the balance of purchase-money paid to A. and B., and C. and 
D. entered into possession. A.and B. shortly afterwards presented a 
petition for liquidation, stating their assets to be v7/. Held, that the 
agreement gave C. and D. a good equitable security, and that the effect 
of the assignment was only to pass the legal estate, and was not there- 
fore fraudulent.—Zx p. /zeard, re Cook, L. KR. 9 Ch. 271. 

One of two partners in trade assigned the whole of his separate assets, 
and gave a power of attorney to assign all his personal property as 
security for a previously existing separate debt. The partnership 
was at this time insulvent. It was held by Bacon, Chief Judge, that 
the execution of the deed was an act of bankruptcy, notwithstanding 
the fact that none of the partnership assets were in terms included in 
the deed.— £x p. Trevor, re Burghardt, 1 Ch. D. 297. 

Where a deed to which all the partners in a firm were made parties 
would operate, if executed by all, as a fraudulent transfer of partnership 
property, each party commits an act of bankruptcy at the time he 
executes the deed, unless he executes it as an escrow.—Aowker vy. 
Burdekin, 11 M. & W. 128. 

See in re Lynch, 101. L. T. R. 107; ex p. Lamkin, re Uppington, 
101. L. T. R. 66; ex p. Cohen, re Sparke, L. R. 7 Ch. 20; ex p. 
Furber, re Pellew, 6 Ch. D. 181. 

(c) All the acts of eine d in this sub-section depend upon the 
intent, and this may be shown by necessary inference from the circum- 
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stances (ex ~. Birch, 2 M. D. & D. 659; ex p. Bamford, 15 Ves. 449), 
or by admissions or declarations of the debtor.—Aoach v. Great Western 
Ratlway, 1 Q. B. §1. 

(/) In ex p. Lopez, re Brelaz, L. R. 6 Ch. 894, the debtor had gone 
away only to take his wife and children to Paris. The adjudication 
was set aside. ‘This act of bankruptcy, if committed, is complete at 
the moment of departure.—£-x ~. Gardiner, 1 V. & B. 48. 

(zg) A debtor was remaining at his permanent residence abroad, and 
it was held that no intent to defeat and delay his creditors could be 
imputed to him from that circumstance alone.—Z-x p. Brandon, re 
Trench, 25 Ch. D. 500. But if the debtor remain abroad for the 
purpose of defeating and delaying creditors, the motive with which he 
went abroad is of no consequence.—£u p. Bunney, 1 De G. & J. 
309. Kemaining abroad without making provision to meet engage- 
ments is sufficient ground for inferring the intent.—Zx p. Atrkman, 
3 D. & Ch. 450. 

(4) The words “being a trader” mean tbat the debtor must be 
actually carrying ona trade at the time when he is alleged to have 
committed any of the acts specified. It is not enough that he was 
carrying on a trade when the petitioning creditor’s debt was contracted. 
—Ex p. M George, re Stevens, 20 Ch. D. 697 ; ex p. Schomberg, L.R. 
Io Ch. 172. It is a question of intention, to be decided on the 
evidence whether the debtor has permanently ceased to trade, or has 
only temporarily discontinued his trade with the intention of resuming 
it. Inthe latter case he is still a trader within the meaning of the 
Bankruptcy Act.—£x p. Salaman, re Taylor, 21 Ch. D. 394. The 
onus of proving that the debtor is a trader is on the petitioning 
creditor who alleges it.—Per Jessel, M. R., in ex p. Salaman. See ex p. 
Paterson, 1 Rose, 402, and ex p. Cundy, 2 Rose, 357. 

If a trader leaves his house to avoid his creditors, the act of bank- 
ruptcy is complete, even though no creditor has called or has been 
delayed in point of fact.—Hammondv. Hincks, § Esp. 139; Wydown's 
Case, 14 Ves. 86. Te will be presumed to have left in order to defeat 
and delay his creditors if he leaves home without stating where he may 
be found, and closes his shop during business hours.— Spencer v. 
Billing, & Kose, 362; Young v. Wright, 6 Taunt, 540; Fisher v. 
Boucher, 10 B. & C. 705. 

A petitioning creditor who alleges that his debtor has committed an 
act of bankruptcy by departing from his dwelling-house with intent to 
defeat and delay his creditors, is bound to show that the debtor is alive 
and in some other place. An order was made by the Court of Appeal 
to annul an adjudication of bankruptcy, on the ground that the debtor 
must be presumed to have been dead when it was made. Probate had 
been granted of a will executed by the debtor. It was held that the 
costs and charges of the trustee properly incurred, and the costs of all 
parties of the application to annul and of the appeal, must be paid out 
of the estate, and that the executors must confirm all acts properly 
done by the trustee in the bankruptcy.—Zx pf. Gezsel, re Stanger, 
22 Ch. D. 436. 

If the debtor is described by the designation of his trade, as 
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*‘licensed victualler,” it is not a good objection to the petition thatthe Sec. XXI. 


words ** being a trader” are omitted.—Ex p. Palmer, 4§ L. T. 93. 

When a debtor’s summons is issued against a foreigner who is in 
England only for a temporary purpose, and he then prepares to return 
home, there is no presumption that he is going away to avoid payment 
of the summoning creditor’s debt.—/n re Gutierrez, 11 Ch. D. 298. 

From the moment of an assignment of his business the debtor ceases 
to be atrader.—Ex p. Reynolds (No. 2), §2 L. J. (Ch.) 431. 

A petition under this sub-section must allege that the debtor departed 
from his dwelling-house [or as the case may be] ‘ with intent to defeat 
and delay his creditors.’ — Zx p. Coates, re Skelton, § Ch. D. 979. 

A farmer trained horses for friends, and made a profit. Held not to 
constitute him a trader.—£x p. Clater, ex p. Beckett-Dennison, re Wil- 
ktnson, 48 L. T. 648. 

(¢) Failure to keep an appointment with a creditor is evidence of an 
intent to delay, and may amount to an act of bankruptcy, ex p. 
Lavender, 4 D. & C. 484; but may be rebutted by showing that there 
was no such intent.—J/ézd. In ex p. Meyer, re Stephany, L. R. 7 Ch. 
188, a debtor promised to call ona creditor at an appointed time and 
pay his debt. Ele failed to procure the money, and did not call, but 
was to be found at his own house. It was held that he had not com- 
mitted an act of bankruptcy. 

It is not necessary to show actual physical ahsence from a particular 
place. A judgment debtor before judgment adopted an assumed name, 
and after judgment went under the assumed name to other lodgings, 
where she resided, even without her solicitor knowing the fact, for 
more than three months; andit was held she had committed an act of 
bankruptcy by absenting herself with intent to defeat or delay her 
creditor.— Re Alderson, ex p. Jackson [1895], 1 Q. B. 183. 

(4) A creditor applied on several days at the dwelling-house of a 
trader for payment of his debt, but was on each occasion informed by 
the trader’s shopman that the trader (who was then in the house) had 
gone elsewhere without providing funds to pay the debt. Held suffi- 
cient evidence of beginning ‘‘ to keep house,” although the trader was 
ill in bed, and his shop was closed by the landlord, who had distrained 
for rent. —Ae Ward, I. R. 10 Eq. 438. 

(4) The filing of a declaration of insolvency is complete on the 
delivery of the document by a properly authorized person to the officer 
at the proper office, with intent that it should be filed in the ordinary 
manner.—Aansford v. Maule, L. R. 8 C. P.672; 101. L.T.R. 182. 

(m) The interpretation of sub-s. § will probably give rise to some 
controversy. It is, in this country, a new principle that a levy for 
420 or upwards under any legal process, by seizure and sale of the 
goods of a trader, is an act of bankruptcy. When is the act of bank- 
ruptcy committed? At the time of the seizure or of the sale? Pro- 
ably it will be held that, the act of bankruptcy not being complete until 
the sale, there is no relation back to the time of the seizure ; and it 
would seem that a legislative enactment is requisite in order that an 
act should be held to be completed before it was so as a matter of fact. 
Can there be an implied relation back? In the case of King v. Leith, 


132 


The Bankruptcy (Irelind) Amendment Act, 1872. 


Sec.XXI. 2 T. R. 141, it has been said that there is an authority for an affirma- 


tive answer. There the act of bankruptcy was lying in prison for two 
months; and it was held that act of bankruptcy related back to the 
first day of that period. But the statute expressly declared that under 
such circumstances the prisoner should be deemed to be a bankrupt 
from the date of his arrest. By a subsequent statute the time of lying 
in prison was shortened to twenty-one days ; and the statute did not 
contain any enactment declaring that the act of bankruptcy related 
back. See Afoser v. Newman, 6 Bingham, §56; Misvins v. A/ Adam, 
3Y.&J.1. ‘The Courts are cautious,” said one of the judges, ‘‘in 
giving to any act a retrospective effect by relation.” Upon this principle 
it would appear that the date of the sale, and not of the seizure, will be 
regarded as that of the act of bankruptcy. Section 328 (1857) enacts 
that dond fide payments made by a bankrupt, and dond fre dealings 
with him, shall be deemed valid notwithstanding a prior act of bank- 
ruptcy, of which the person dealing with him had not notice. Now, it 
is not difficult to conceive cases in which, after a seizure for £20 or 
more, a bankrupt might pay money to, or otherwise deal with, persons 
in a bond file manner, those persons knowing of the seizure. But, 
according to the view just advanced, the seizure would not be an act 
of bankruptcy; and therefore dond fide transactions before the sale 
would probably be held to be valid, notwithstanding notice of the seizure. 
See, however, Aadwards vy. Gabriel,6 H. & N. In ex p. Pearson, re 
Mortimer, Lord Justice James held that a sale bya debtor to an execu- 
tion creditor of goods which had been seized by the sheriff completed 
the ‘seizure and sale” of the goods, and was an act of bankruptcy. 
Lord Justice Mellish did not concur in this opinion, but held that the 
transaction was a fraudulent transfer, and an act of bankruptcy.—L,. R. 
8 Ch. 667. 

An execution for over £50 was levied by seizure and sale against the 
goods of a firm in England, one of whose members was a foreigner, 
domiciled abroad, and who had never been in England. It was held 
that the English Court had no jurisdiction to make an adjudication 
against the foreign partner.—Z4 p. Blain, re Savers, 12 Ch. D. §22. 

See s. 54 (1872), in which the words are ‘exceeding twenty 
pounds.” The sheriff must retain the amount levied, if more than £20, 
for fourteen days. By the Bankruptcy Act, 1890, s. 1, a debtor com- 
mits an act of bankruptcy if execution against him has been levied by 
seizure of his goods, and the goods have been held by the sheriff for 
twenty-one days. It was held in re North, ex p. Hasluck (1895), 2 
Q. B. 264, that the sheriff must hold the goods for twenty-one whole 
days, in the computation of which the day on which the seizure is 
made is to be excluded. 

(1) No one but the summoning creditor can take advantage of this 
act of bankruptcy. As to the ‘‘ prescribed manner,” see G. O. 22, 23. 
A debtor’s summons cannot be served out of the jurisdiction.—/m re 
O’Loghlin, L. R.6 Ch. 406. 

An adjudication will not be made pending the hearing of an applica- 
tion to dismiss the debtor’s summons, nor if the summons has been 
dismissed, nor during a stay of proceedings thereon.—G, O. 44. 
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But if the debt be really due, and not paid, compounded for, or 
secure, the act of bankruptcy is complete at the end of seven days in 
the case of a trader, or twenty-one days in the case of a non-trader, 
from the service of the summons. A_ petition to adjudicate must, 
therefore, be presented within six months from that time.—/z re Wrer, 
L. R.6 Ch. 875. 

The assignee of a judgment is a good summoning creditor.—ZExr p. 
Morris, re O Brien, 3 1. RT ar. 

Upon a mouon by a debtor to dismiss a debtor’s summons, the onus 
lies upon him, in the first place, to establish a case sufficient to dis- 
place ut. Fle cannot rely on section 22 as a ground of dismissal on 
motion, the inquiry being restricted to the sole question whether he is 
indebted in more or less than £20. ‘The time at which the debt was 
contracted may be relied on as a cause against an adjudication.—Ae 
Drumegoole, 20 1. L. T. RR. 32. 

(0) **Sum due” means presently payable-—Zyx p. Sturt, L. R. 
13 Eq. 309. 

An adjudication will not be made pending the hearing of an appli- 
cation to dismiss the summons, or when it has been dismissed, or 
during a stay of proceedings thereon. See G. O. 44 

A debtor’s summons and a bankruptcy petition founded on the non- 
compliance with it are entirely distinct litigations, and the evidence 
taken on the one cannot be used upon the other, unless previous notice 
has been given of the intention to use it.—/a ve Hegers, 1§ Ch. D. 207. 

If the summoning creditor by his own act prevent the debt summoned 
for from being paid, then no act of bankruptcy has been committed upon 
which an adjudication ought to be made.—A’e Greener, 1§ Ch. 1). 457. 
See ex p. Musgrove, 3 M.D. & D. 386; ex p. Jayne, De G. 544 3 ex p. 
Gratfan, 2 M.D. & D. 401. 

On the hearing of a petition for adjudication of bankruptcy, founded 
on default in appearance to a debtor’s summons, after the debt and act 
of bankruptcy had been proved, the hearing was adjourned till the next 
day with the consent of the solicitor of the petitioning creditor, in order 
that the debtor might make arrangements to pay not only the petition- 
ing creditoer’s debt, but also the debts of other creditors who were 
represented by the same solicitor. At the adjourned hearing the debtor 
tendered the amount of the petitioner’s debt only and costs, which were 
tefused by the petitioning creditor. The registrar accordingly made the 
order for adjudication ; and it was held on appeal that the registrar 
was right ; but it would seem that there may be cases in which the Court 
may refuse to make an order for adjudication after a tender of the debt 


Vv 


/ 


and costs, although the petitioning creditor refuses to accept them, and // 


insists on his right to adjudication. —£wv /. Brigstocke, 4 Ch. D. 348. 

An annuity given with a proviso that if the annuitant do or permit 
any act whatsoever whereby the same shall be aliened, charged, or ine 
cumbered, ceases if the annuitant fails to comply with a debtor’s sum- 
mons, and is therefore adjudicated a bankrupt.—Z£x p. Eyston, re 
Throckmorton, 7 Ch. D. 145. 

(p) See ex p. Schomberg, L. R. 10 Ch. 1723 ex p. AL George, re 
Stevens, 20 Ch. D. 697; and ex p. Salaman, re Zaylor, 21 Ch. D. 394- 
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(7) A petition for arrangement may be dismissed if the debtor shall 


not duly attend the sittings of the Court, or if he shall not file his 
accounting statement; or if he fail to obey any order of the Court which 
may be made in the matter of his petition; and the case may be ad- 
journed into bankruptcy if at the first sitting the proposal of the debtor, 
or some modification of it, be not assented to; or if it be shown at any 
time that the affidavit filed with his petition was wilfully untrue so far 
as concerned the assets ready to be produced by him; or that he has 
not made a full disclosure of his debts and credits, estate and effects, 
and is not desirous of making a lond fide arrangement with all his 
creditors; or that his proposal is not reasonable and proper to be 
executed under the directions of the Court; or if within three months of 
the time of presenting his petition he shall have assigned, transferred, or 
made away with any portion of his estate or effects otherwise than in 
due course, or shall have voluntarily suffered any act whereby his goods 
shall have been taken in execution.—S. 353 (1857). 

In re Spotten, ex p. Merchant Bank, 10 1. L. T. R. 46, it was 
doubted whether the act of bankruptcy involved in the dismissal of 
petition for arrangement related back to the petition or to the dismissal 
only. The Master of the Rolls decided, however, in Aferchant Bank v. 
Spotien, 1. R. 11 Eq. 586; 11 I. L. T. R. 153, that the title relates 
back to the dismissal of the petition only, and not to the time it is filed. 
t" This sub-section may now be regarded as obsolete. 

(s) The petitioning creditor should have a present and certain in- 
terest in the debt. The sum must be a certain sum, certainly due and 
certainly payable to the person who presents the petition.—A’e A/urr- 


’ head, 2 Ch. D. 22. See ex p. Blencowe, LL. RK. 1 Ch. 393. 


A petition in bankruptcy alleged as the petitioning creditor’s debt 
a sum due for goods sold and delivered. Previously to the commis- 
sion of the alleged act of bankruptcy, the debtor had given to the 
petitioning creditor bills of exchange for the price of the goods, which 
bills had not matured at the date of the presentation of the petition :— 
Held, that the only effect of taking the bills was to give the debtor a 
period of credit; that by the act of bankruptcy the period of credit 
was determined ; and that the petitioning creditor’s debt was correctly 
stated in the petition.—Ae Raatlz, ex p. Naatz [1897], 2 Q. B. 80. 

The official manager under 11 & 12 Vict. c. 45, and 12 & 13 Vict. c. 
108 (Joint Stock Companies Acts, now repealed), to whom calls are 
ordered to be paid, does not by virtue of the order become a creditor 
of the person who has to pay the call, so as to entitle him to become a 
petitioning creditor.— Williams v. Harding, L. R. 1 H. L. 9. 

Under the Act of 1883 it was held, in 7¢ Wintertottom, 18Q. B. D. 
446, that a liquidator could serve a bankruptcy notice upon a preferred 
debtor of the company; but there are no analogous provisions in the 
Irish statutes. 

The question whether an official liquidator under the Companies Act, 
1862, can become a petitioning creditor in respect of calls remains un- 
decided. The 95th section of the Companies Act, 1862, gives very 
large powers to the liquidator; but it is noteworthy that, while it 


- specifically empowers him, with the sanction of the Court, ‘‘ to prove, 
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rank, claim, and draw a dividend in the matter of the bankruptcy of Sec. X: XXII. 


any contributory,” the power to present a petition for adjudication is 
not given. Under s. 75 the liquidator is empowered to prove for the 
estimated value of the contributory’s liability to future calls ; but under 
no circumstances could this estimated value form a good petitioning 
creditor’s debt. In ex ~. Harris, re Lewis, 2 Ch. D. 423, the Chief 
Judge (Bacon) held that a receiver in Chancery could issue a debtor’s 
summons. But in that case the receiver was the holder of the bill of 
exchange on foot of which the summons was issued ; and upon this fact 
the decision might be supported. It is submitted that merely in his 
character of receiver in Chancery he could not, having regard to the 
rule in re .Wetrhead (supra), issue a debtor’s summons, since, if it cul- 
minated in an act of bankruptcy, he could not be a petitioning creditor. 
The express power given in the Companies Act, 1862, to prove a debt 
appears to me to limit the right of the official liquidator, and prevent 
him from acting as petitioning creditor. 

(¢) The debt on which an adjudication is founded innst be a debt 
which existed at the time of the act of bankruptcy.—£-x p. “ayivard, 
L. R. 6 Ch. 546. The rule is an old one, and the reason of it was 
stated by Mellish, L.J. (p. §49), “ because it would be manifestly un- 
just that a person who commits an act of bankruptcy, and who happens 
to have no creditors, or pays all his creditors in full, should be liable to 
be made bankrupt on account of that act by some person to whom he 
afterwards became indebted.” 

But if the debt is an existing debt when the act of bankruptcy is com. 
mitted, a subsequent transferee of the debt may petition on it for adjudi- 
cation.— Zax p. Cyrus, re Broadridge, L. K. § Ch. 176. And the 
creditor may take a higher security after the act of bankruptcy.—£vx p. 
Griffiths, 3 De G. M. & G. 174. 

The general rule that, where judgment has been recovered upon a 
simple contract debt, the original debt is for most purposes merged in 
the judgment, does not cause the judgment to operate as an extinguish 
ment of the debt for the purpose of bankruptcy. proceedings, and such 
debt is still available as a petitioning creditor’s debt.—A’e Atuy and 
Beesley, ex p. King and Beesley [1895], 1 Q. B. 189. 

The equitable assignee of a debt was, even before the Judicature Act, 
held entitled to present a petition for adjudication against the debtor.— 
Ex p. Cooper, re Baillie, L. R. 20 Eq. 762. 

But a mere trustee of a debt for an absolute beneficial owner is not 
entitled to present a bankruptcy petition unless the cesta? gue trust, if 
capable of dealing with the debt, joins as a co-petitioner.—Zx fp, 
Dearie, re Hastings, 14 Q. B. D. 184. 

If the bankrupt is not a trader, the debt to support adjudication must 
have been contracted after the passing of the Act (6th August, 1872). 
Moreover, it must be a liquidated sum. In ex p. Sturt, in re Pearcy, 
L. R. 13 Eq. 309; 20 W. R. 200, it was held that the petitioning 
creditor’s debt must be a debt on which an action can be brought; and 
that the word “due” meant presently payable. But a comparison of 
the English with the Irish Act shows that there are important and 
plainly not accidental differences in this part of the section. The 
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Sec. XX!. words in the English Act of 1869 (s. 6) are “the debt of the petition- 


ing creditor must be a liquidated sum due at law or in equity.” The 
Irish section, as will be seen, excludes the words in italics; but still 
more important, as explaining the decision in ex p. Sturt, the lasc 
clause of the section beginning with the words ‘‘every person ” és 
omitted from the English Act. In Ireland, therefore, ex p. Sturt is an 
authority of no value. 

The amount of the differences due by a defaulter on the Londen 
Stock Exchange (as fixed by the official assignee of that body under its 
rules) toa Stock Exchange creditor, is a “liquidated sum,” and will] 
support a bankruptcy petition by the creditor against the defaulter.— 
Ex p. Ward, re Ward, 22 Ch. D. 132. 

(%) ‘* Secured creditor” is defined ins. 4 as ‘any creditor holding 
any mortgage, charge, or lien on the debtor’s estate, or any part thereof, 
as security for a debt due to him.” ‘ Secured debt,” therefore, ia 
Ss. 2t means a debt secured on the debtor’s estate, or any part of it. 
A creditor whose debt is secured by a mortgage, equitable or legal, or 
by a deposit or pledge of goods, is not permitted to retain his security 
and also to prove in competition with unsecured creditors. A debt 
proved for the purpose of adjudication is proved for the purpose of 
dividend (G. O. 43); and, accordingly, a secured creditor cannot 
petition for adjudication in bankruptcy without doing what he could be 
compelled to do if proving his debt with the other creditors. He must, 
therefore, state in his petition either that he is ready to give up his 
security altogether, whereupon the security becomes part of the general 
assets, and his debt is levelled, or he must be willing to estimate the 
value of his security. If he so estimates its value, he is admitted to 
prove for the difference ; but the assignees have the option, within two 
months after the adjudication, of taking the security at the value put 
upon it by the creditor (G. O. 88), or if dissatisfied with the value put 
on the security, they may require the creditor to realise it. In the 
latter case, if it bring more than the estimated value, the surplus goes 
to the estate (G. O. 86); but if it bring less, the loss falls exclusively 
upon the creditor (G. O. 89). 

In ex p. Birley, re Easdale, 8 1.L.T. R. 212, an adjudication was 
annulled because the petitioning creditor, in his petition and affidavit of 
debt, whilst admitting that he had a lien upon certain goods of the 
bankrupt, and stating that he abandoned this lien so far as the debt 
the subject-matter of the petition went, proceeded to say that this was 
without prejudice to his right to hold the security as regarded other 
debts due by the bankrupt, and for which he did not then prove. 

In ex p. Vanderlinden, re Pogose, 20 Ch. D. 289, it was held that if 
a petitioning creditor who holds security for his debt is willing to give 
an estimate of the value of his security, the Bankruptcy Act does not 
require this fact to be stated in the petition, but it is sufficient for the 
petitioner to give notice of it to the respondent before the hearing of 
the petition. In that case the petitioning creditor stated in his petition 
that he held no security for his debts. He in fact held a charge on 
some property of the debtor, and, before the hearing of the petition, his 
solicitors, in a letter to the debtor’s solicitors, said that the security was 
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not valued at anything, and at the hearing it was stated that the peti- 
tioner was ready to give up his security for the benefit of the creditors. 
The Registrar dismissed the petition, on the ground that the petitioner’s 
readiness to pive up his security ought, in conformity with s. 6, to have 
been stated in the petition; but the Court of Appeal decided that 
the defect was a merely formal one, and that the Registrar ought to 
have amended the petition by adding a statement of the security and 
that the petitioner was ready to give it up, and then to have made an 
adjudication. The Court of Appeal made the amendment and the 
adjudication. 

A petition having been presented on a bill of exchange forming part 
of a floating balance due by the debtor to the petitioner, fur which 
the creditor had given a security, the Court adjudicated the debtor 
bankrupt upon the petitioner giving up his security so far as related to 
the bill of exchange.—A’e O'Neill, ex p. Nattonal Bank, 7 1.1. TER. 
70. 

(x) The prescribed time is two months.—G. O. 88. 

(y) See further, as to secured debts, the notes to s. 63 (1872). 

(:) This portion of the section is in substance taken from the Eng- 
lish Bankruptcy Act of 1861, s. 89, but, as has been stated above, was 
not made part of the English Act of 1869. It is, however, substantially 
embodied in the Act of 1883, s. 6, sub-s. 6. The holder of a bill of 
exchange or promissory note for valuable consideration may make it 
the foundation of a petition for adjudication —£ux p. Douthat, 4 B. 
and Ald. 67. 

It is to be remembered that a petition for adjudication must be filed 
within six months from the act of bankruptey.—S. 115 (1857). 


22. The debt of the petitioning creditor of any debtor, 
not being a trader, and not being at the time of the pre- 
sentation of the petition a prisoner as defined by the said 
Act, must be a debt contracted after the passing of this 
Act. 


A definition of the words ‘‘debt contracted after the passing of this 
Act’ will be found in the Debtors Act, 1872. But in re IAarquess, 
I. R.g Ey. 93; 81.L. T. R. 77, it was decided by the Court of Chan- 
cery Appeal that the interpretation clause of the Debtors Act is not 
imported into this Act. 

In 1870 M. (a non-trader) became assignee of a freehold lease, con- 
taining a covenant for payment of rent reserved. Ile failed to provide 
for rent due in March, 1873, for which judgment had been obtained 
against him, and he was adjudicated bankrupt. Cause was shown 
ayainst adjudication, on the ground that the debt was not contracted 
after the passing of the Act (August 6, 1872). It was held that the 
case was undistinguishable from Harding v. Williams, L. R. 1 H. Lg, 
and the adjudication was annulled.—Ja re Afarquess, 1. R. 9 Eq. 93; 
$8 1.L.T. R. 77. 
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Sec.XXV. This section is to be construed as a remedial enactment.—Per 
5 Harrison, J., re A7.,8 1. L. T. R. 34. 
In ex p. Rashlergh, re Dalzell, L. R. 20 Eq. 782, Bacon, Chief 
Judge, decided that a non-trader cannot be adjudicated a bankrupt in 
respect of a debt contracted before the day on which the Act came 
into operation. The Lords Justices reversed this decision, and held 
that the words ‘passing of the Act” were to be used in their literal 
sense, 2 Ch. D. 9. 
A judgment debt arising out of a tort committed before the passing 
of the Act is insufficient to sustain an adjudication, though the judg- 
ment was obtained afterwards.—Re MW‘ W., I. R. 11 Eq. 508. 
In 1880 a tenant, under a tenancy created before the passing of the Act 
of 1872, was evicted, and the period for redemption having expired, A. 
became tenant on the terms of the old tenancy, paying the landlord a sum 
of money, part of which was applied in payment of the rent and costs 
due, and the balance given to the former tenant. A debtor’s summons 
was issued against A. for rent accrued due in 1885, and it was held by 
Boyd, J., and affirmed on appeal, that the debt was contracted after the 
passing of the Act.—e Al'Carthy, 19 L. R. Ir. 375 3 ve Drumegoole, 
211.L. T. R. §2. 


Effect of /. 23. Every adjudication against any prisoner, as defined 
sett py the said Act, shall, unless the Court shall otherwise 
prisoner for direct, have relation back to the date of his commitment or 


debt. : 

: detention, as the case may be. 

Mode of | 24. If any debtor now being or who shall be imprisoned 
ealing wit 


pauper for any debt contracted before the passing of this Act shall 
prisoners not be possessed of or entitled to any property, and shall 
"not have any means, directly or indirectly, of supporting 
himself, he shall be at liberty to make and subscribe a de- 
claration of his poverty in the prescribed form. Such de- 
claration may be made before the gaoler of the prison 
where such debtor is confined, or his deputy, and such 
gaoler or deputy is hereby empowered and required to 
administer such declaration without fee or reward. Any 
person making such declaration knowing the same to be 
false in any particular shall, on conviction thereof, incur 
and suffer such and the same penalties as are inflicted on 

persons convicted of wilful and corrupt perjury. 


Notice of 25. When such declaration shall have been subscribed, 
eclaravion 


tobe given the gaoler or his deputy shall forthwith transmit the same 
in Gazette. with a list of the detainers against such person as shall have 
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subscribed such declaration to the chief registrars or other 
officer of the Court appointed to receive the same, who 
shall file the same and forthwith give notice in the Dud/in 
Gazette, and to the detaining creditors or creditor of such 
person in the prescribed manner; and if they, the said de- 
taining creditors, or some one of them, shall not, within 
twenty-one days after the publication of the said notice in 
the said Gaseffe, file or cause to be filed in the Court a 
petition of bankruptcy against the said person, the Court 
may order his immediate release: Provided always that 
such release shall in nowise affect any rights of such detain- 
ing creditors or creditor except the right of detaining such 
person in custody. 


See G. O. 10, 11, 12, 13. 


26. If the bankrupt be not in prison or custody at the 
date of the adjudication, he shall be free from arrest or 
imprisonment by any creditor in respect of a debt con- 
tracted before the passing of this Act in coming to sur- 
render, and after such surrender during the time limited by 
the said Act for such surrender, and for such further time 
as shall be allowed him for finishing his examination, and 
for such time after finishing his examination until his cer- 
trficate be allowed, as the Court shall from time to time 
think fit to appoint, and when any person who has been 
adjudged bankrupt, and has surrendered and obtained his 
protection from arrest, is at the time of obtaining such pro- 
tection in prison or in custody for any debt contracted 
before the passing of this Act, the Court may, if it think 
fit, order his immediate release, and, either absolutely or 
upon such conditions as it shall consider just, provided that 
such release shall in nowise affect any rights of the creditor 
at whose suit the bankrupt may be in custody against the 
bankrupt, except the right of detaining him in custody 
whilst protected from imprisonment by order of the Court : 
Provided that when the bankrupt is a prisoner, as defined 
by the said Act, the Court may, if it see fit, dispense with 
the attendance of the said bankrupt for surrender, and may 
receive such surrender in the prescribed form. 
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See G. O. 51, 60. 

An attachment for non-payment of money under an order of the 
Court of Chancery is an imprisonment for debt within the meaning of 
this section ; and the Court of Bankruptcy has jurisdiction to discharge 
the bankrupt from custody.—ZJ/n re Walker, I. R. 7 Eq. 1783 7 Ir. 
L. T. R. 61; Lees v. Newton, L.R. 1 C. P. 658. 

A bankrupt in custody and applying for his release must show by 
affidavit that the debt for which he is in custody was contracted before 
the passing of the Act. The term ‘debt contracted before the passing 
of the Act” in this section will be construed by the interpretation 
clause of the Debtors (Ireland) Act, 1872.—Ae O'Connell, 7 I. L. 
T. R. §1. But see ve Afarguess, I. R. g Eq. 93, and /'arker v. 
M‘ Hugo, 1. R.9 C. L. 265 5 91.L T. R. 81. 

A bankrupt having been arrested under an attachment for non- 
payment of money, pursuant to a decree of the Court of Chancery, and 
being detained in a distant gaol, applied to be released from custody. 
It appearing that by remitting him back to gaol additional expense to 
the petitioning creditors would be entailed without any corresponding 
advantage, and that the obtaining of information and assistance from 
him would be impeded, it was ordered that he be released from cus- 
tody.—J/n re Cormick, 71. L. T. R. 70. 

The Court will not refuse to release a bankrupt prisoner from custody 
upon a general allegation of fraud; but where the bankrupt offers to 
give security for remaining in Ireland and obeying the order of the 
Court, the Court may make the giving of security a condition of his 
release. The security should be a bond perfected before the governor 
of the gaol. The Court has now no power to keep a debtor in custody 
for mere purposes of punishment.—A’e A/allon, 7 1. L. T. R. 73. 

See ve Cregan, 71. L. T. Re. 11. 


27. If any bankrupt in coming to surrender be arrested 
for any debt contracted before the passing of this Act, or 
shall after his surrender, and while protected by order of 
the Court, be so arrested, he shall, on producing such pro- 
tection to the officer who shall arrest him, and giving such 
officer a copy thereof, be immediately discharged ; and if 
any officer shall detain any such bankrupt after he shall 
have shown such protection to him, except for so long as 
shall be necessary for obtaining a copy of the same, such 
officer shall forfeit to such bankrupt the sum of five pounds 
for every day he shall detain such bankrupt, to be recovered 
by action of debt in any of Her Majesty’s Superior Courts 
of Record in Dublin, in the name of such bankrupt, with 
full costs of suit. 


See Lees v. Newton, L. R. 1 C. P. 658. 
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28. If any person being or alleged to be of unsound 
mind shall be a prisoner as defined by the said Act, the 
gaoler shall forthwith require a justice of the peace for the 
county, division, or place wherein such prison shall be, to 
visit such debtor, and to inquire into his or her state of 
mind ; and such justice shall call to his assistance two duly 
qualified medical practitioners, each of whom shall be a 
physician, surgeon, or apothecary, and each of whom shall 
separately examine such debtor ; and if such two medical 
practitioners shall each sign a certificate with respect to 
such debtor, according to the prescribed form, and such 
justice shall be satisfied from his own view that such debtor 
is of unsound mind, he shall certify the same to the Court, 
and thereupon the Court may appoint some person to 
represent such debtor, and direct such proceedings to be 
taken for adjudication in bankruptcy against him as the 
*Court shall think fit, and all such proceedings under such 
adjudication shall be had and carried -on in the same 
manner and with the like effect as if such prisoner had been 
of sound mind, and had presented a petition to the Court 
for adjudication of bankruptcy, or as near thereto as the 
difference of circumstances wil] permit. 


See G. O. 14. 


29. Any justice of the peace of the county, division, or 
place aforesaid may thereupon remove such prisoner from 
such gaol, and may cause him or her to be sent to the asy- 
lum of the county in which such gaol shall be situate, in 
order that he or she may be placed under care and treat- 
ment as a lunatic; and such removal shall not be consi- 
dered as an escape or final discharge from such gaol, and 
such prisoner shall thereafter be dealt with in all respects 
as a pauper lunatic, and shall be subject to the Acts of 
Parliament for the time being in force respecting pauper 
lunatics, or as near thereto as circumstances will permit: 
Provided, nevertheless, that in the event of his or her re- 
covery from his or her lunacy, he or she shall, if still liable 
to be detained in custody as a debtor, be remitted to the 
gaol from whence he or she was received. 
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Sec.XXX. 30, A debtor’s summons may be granted by the Court / 

Proceedings ON a creditor proving to its satisfaction that a debt of 

in relation, twenty pounds or upwards (a) is due to him from the person 

summons. against whom the summons is sought, and that the creditor 
has failed to obtain payment of his debt, after using reason- 
able efforts to do so. (6) ‘The summons shall be in the pre- 
scribed form. It shall state that in the event of the re te 
failing to pay the sum specified in the summons (c¢) or to 
secure or compound for the same to the satisfaction of the 
creditor, such default will be deemed to be an act of bank- 
ruptcy. The summons shall have an endorsement thereon 
to the like effect, or such other prescribed endorsement as 
may be best calculated to indicate to the debtor the nature 
of the document served upon him, and the consequences of 
inattention to the requisitions therein made. (2) 

Any debtor served with a debtor’s summons may apply 
to the Court, in_the prescribed manner (e) and within the* 
prescribed time, (e) to dismiss such summons, on the ground 
that he is not indebted to the creditor serving such sum- 
mons, or that he is not indebted to such amount as will 
justify such creditor in obtaining a debtor’s summons against 
him; and the Court may dismiss the summons, with or 
without costs, if satisfied with the allegations made by the 
debtor, (/) or it may, upon such security (if any) being 
given as the Court may require for payment to the creditor 
of the debt alleged by him to be due, and the cost of 
establishing such debt, (g) stay all proceedings on the sum- 
mons for such time as will be required for the trial of the 
question relating to such debt ; and such trial shall be had 
either before the Court or before any other Court of com- 
petent jurisdiction. (4) 


(2) See G. O. 15 to 23, inclusive, and 44. As to security, G. O. 24 
to 30, inclusive. 

It will be observed that a debtor’s summons may be issued for a 
debt of £20, although a debt of less than £40 is not a good petition- 
ing creclitor’s debt. 

Two creditors whose debts amount together to more than £50 (the 
limit in the Act of 1869), though each debt is less, can issue a debtor’s 
summons on which the debtor can be adjudicated bankrupt. <A tender 
of the amount of his debt to one of the creditors does not prevent the 
adjudication.— Re Andrew, 1 Ch. D. 358. Following this case in 
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Ireland, a form was sanctioned to enable two or more creditors to join Src. XXX. 


in issuing a debtor’s summons, though the separate debts may be under 
£20, if the joint debts will support an adjudication. —/n re D., 11 I. 
L. T. R. 22. 

The debt must be a liquidated sum.—Ae #., ex p. #.,, 18 1. L. T. R. 
It2. 

If several creditors unite in a debtor’s summons, they must stand or 
fall together ; and if a petition for adjudication is founded on the sum- 
a they must all join in it—Zx pp. Avbéle, re Onslow, L. R. 10 

h. 373- 

(6) The summoning creditor must make afhdavit of the truth of his 
debt before obtaining the summons (15 G. O. 1872). A co-partnership 
authorized to sue by its public officer may sue out a summons on the 
afhdavit of its public officer (16 G. O. 1872). 

(c) The summons is a statutory proceeding involving important con- 
sequences, and the proper form must be strictly adhered to. H. was 
indebted to a limited company. The secretary of the company took 
out a sammons in his own name, calling upon H. to pay the debt to 
him. The Registrar dismissed the summons, and the Lord Chan- 
ceHor and Lord Justice affirmed the decision with costs.—Ae Hodves, 
L. R. 8 Ch. 204. But a formal defect does not invalidate the sum- 
mons.—E£x p. Johnson, 25 Ch. D. 112. 

(7) The particulars of demand must be endorsed on the summons or 
annexed to it, and shall be expressed ‘* with reasonable certainty ” 
(G.O. 17). Lut if it is founded on a judgment, the consideration need 
not be stated.—Z-x p. Aitso, 22 Ch. D. §29. 

(c) If the debtor disputes the debt, and desires to have the summons 
dismissed, he must file an affidavit stating that he is not so indebted or 
not to the amount of £20 (G.O. 18,19). In the case of a trader, the 
affidavit must be filed within seven days after service of the summons ; 
aud if a non-trader, within twenty-one days after the service. 

If the debtor is summoned as a trader, he must be a trader at the 
time when the summons is served.—£x p. Schomberg, L. R. 10 Ch. 
172. 

(/) In order to justify the issuing of a debtor’s summons, the 
alleged debt must be an exigible debt ; if the debtor would have any 
defence, legal or equitable, to an action for the debt, the summons 
ought to be dismissed.—Z-x p. Foster, 22 Ch. D. 797. 

A debtor’s summons {issued against two persons alleged to be in 
partnership was dismissed as to one of them, it appearing that no 
partnership existed in point of fact, although the name of the alleged 
debtor had, with his own consent, been used to obtain contracts for the 
actual debtor. Costs will not be given where the alleged debtor’s own 
conduct has led to the issuing of the summons.—Camplell v. Digan, 
7I1.L. fT. R. 17. 

A debtor’s summons by a secured creditor cannot be dismissed on 
the ground that he does not offer to give up his security or have it 
valued, though he must do so in order to obtain an adjudication in 
bankruptcy against the debtor.—Zx p. Mauritz, re Giles, L. R. § Ch. 
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A debtor’s summons issued for a debt exceeding £60 is valid, though 
the creditor has obtained garnishee orders to an amount exceeding the 
debt, and might have realised the whole amount by serving and prose- 
cuting them. ‘‘The creditor is not bound to accept a security any 
more than he is bound to accept a composition.”—Per Mellish, L. J. ; 
ex p. Tupper, L. KR. g Ch. 312. 

A creditor presented a petition for adjudication, grounded on a 
debtor’s summons, and refused at the hearing an offer made on behalf 
of the debtor to pay the amount of the debt and costs, alleging that 
another larger sum was also due to him. The judge having directed 
the petition to be dismissed on payment of the debt and costs, it was 
held, on appeal, that the creditor was entitled to an adjudication on his 
petition. — Ax p. Boss, re Whalley, L. R.18 Eq. 375. 

In an action upon a bill of exchange for £40, an order was made 
staying the proceedings on the defendant’s undertaking to pay to the 
plaintiffs (in addition to £20 which had been paid into Court) £2 ros. 
and the costs of the action. In default of payment the plaintiffs were 
to be at liberty to sign judgment and issue execution. The costs having 
been taxed at £9 2s., the defendant tendered £29 14s. 6d. to the 
plaintiffs ; but they refused to accept it unless the defendant would 
also pay another overdue acceptance of his for £30, which the plain- 
tiffs held. tle refused to pay the £30, alleging that that acceptance 
had been obtained from him by fraud, with notice of which the plain- 
tiffs had taken it. The plaintiffs then issued a debtor’s summons 
against the defendant for £59 14s. 6d. The defendant applied to dis- 
miss it, and he was ordered to give security for the amount claimed. 
The security not having been given, the plaintiffs presented a bank- 
ruptcy petition against him. It was held on appeal that, until judg- 
ment had been signed in the action, the £29 14s. 6d. could not be used 
to support a debtor’s summons, and consequently that there was not a 
debt sufficient to support a bankruptcy petition.—Per James, L. J.: 
The debtor’s summons ought to have been dismissed.—£x fp. Astrup, 
ve Le Fevre, 11 Ch. D. 303. 

A married woman carried on in her maiden name a millinery busi- 
ness separately from her husband. A debtor’s summons was issued 
against the husband and wife, claiming the payment of asum due upon 
some bills of exchange drawn by the summoning creditor upon and 
accepted by the wife in her maiden name, and dishonoured. The hus- 
band applied to the Court to dismiss the summons. Ife deposed that 
he never authorized his wife to pledge his credit, and that five years 
previously he had given notice to the summoning creditor that he had 
nothing to do with his wife’s business. On this evidence, which was 
uncontradicted, the Registrar made the common order staying the pro- 
ceedings on security being given by the husband. Upon appeal it was 
held, that on the evidence the hushand was not liable for the debt ; 
that the issuing of the summons was an abuse of the procedure; and 
that the summons must be dismissed with costs.—£x p. Shepherd, re 
Shepherd, 10 Ch. D. 573. 

A creditor having issued a debtor’s summons in respect of a judg- 
ment debt of £344, an agreement was made that the debtor should 
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give the creditor a cheque for £50, and three bills of exchange for {£50 Suc. XXX. 


each, accepted by a third person, and payable respectively in three, 
six, and nine months, and that upon payment of the cheque and the 
bills in due course, and a receipt for a debt due by the creditor to the 
debtor’s brother being handed to the creditor, he should give a receipt 
in full satisfaction of the judgment debt. In default of payment of any 
or either of the cheque or bills, the creditor was to be at liberty to pro- 
ceed for the full amount due. The cheque and the first two bills were 
paid in due course, but the third bill was not paid at maturity, the 
acceptor having forgotten to provide his bankers with funds to meet it. 
The creditor issued a writ against the acceptor, and he paid the dis- 
honoured bill within a week after it became due. The creditor then 
issued a debtor’s summons against the debtor for the unpaid balance 
of the original debt. The Court of Appeal held that the provision in 
the agreement for the revivor of the original debt upon default being 
made in the performance of any of the conditions was not a penalty, 
but that on the dishonour of the third bill the creditor was remitted to 
his original right, that he had not waived that right by suing the 
acceptor, and that the proceedings on the summons ought not to have 
been stayed pending the trial of an action to determine the valiclity of 
the debt.—Zx p. Burden, re Neil, 16 Ch. D. 675. See also ex p. 
Alarvris, L. RK. 10 Ch. 264. 

When a debtor’s summons has been issued, and the debtor denies 
the debt, he has no absolute right to require the attendance of the sum- 
moning creditor for the purpose of examination.—Zx p. Barron, re 
Irvine, L. R. 10 Ch. 269. 

See also ex p. Harris, L. R. 10 Ch. 4583; ex p. Love, re Jagger, 
L. R. 17 Eq. 454; ex p. Carter, 2 Ch. D. 806; ex p. Rowan, re 
Kiddel, L. R. 9 Ch. 617. 

(zg) Where a person served with a debtor summons disputes the debt, 
the Court, in determining whether the alleged debtor must give 
security, will have regard not only to the state of the debtor’s pecuniary 
circumstances, but to the probability of the claimant being able to 
establish the debt. In a case, therefore, where it appeared extremely 
doubtful whether the claim could be substantiated at law, the Court of 
Appeal discharged an order directing the debtor to give security, though 
it was admitted that he was in very poor circumstances.—£x p. Wier, 
re Wier, L. R.7 Ch. 319. See ex p. Marshall, § Ch. D. 873; ex p. 
Ward, 20 Ch. D. 356; ex p. Hosford, re Smith, 6 Ch. D. 215; ex p. 
Smith, 48 L. T. 320; ex p. Latham, 4 Ch. D. 105; and ex p. Jacobson, 
re Pincoffs, 22 Ch. D. 312. In ex p. Shorey, 21 W. R. 105, the case 
of ex p. Wier was referred to and distinguished. There a debtor’s 
summons was taken out against S. for an amount which purported to 
be a true debt, and sufficient to support an adjudication in bankruptcy, 
S. subsequently moving under the same section to dismiss the summons, 
the allegations of the debtor and of the creditor being in the judge’s 
opinion equally unsatisfactory. It lies within the discretion of the judge 
to direct that the matter shall be determined in an action at law, and 
that the alleged debtor shall give security in the meanwhile. 

In ex p. Ellis, in re Kain, L. R. 6 Ch. 602, it was held that the 
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Sec. XXX. mere fact that a debtor has commenced an action against a creditor in 


respect ofa matter arising out of the same transaction is no reason why 
the proceedings of the creditor under the debtor’s summons should be 
Stayed. Sealso re M. D., 91. L. T. R. 63. 

Where a debtor’s summons is served, and the debtor makes applica- 
tion to the Court to dismiss the summons, and an order is made staying 
proceedings on giving the usual security for payment of the debt and 
costs, the debtor still commits an act of bankruptcy if he does not (being 
a non-trader) pay, or secure, or compound for the debt within three 
weeks from the service of the summons, though he cannot be adjudi- 
cated a bankrupt in respect of that act of bankruptcy until the validity 
of the debt is determined. The creditor, therefore, who issued the 
summons must present his petition for adjudication within six months 
from the expiration of the twenty-one (or seven) days after service of 
the debtor’s summons.—£x p. Wier, re Wier, L. R. 6 Ch. 875. 

A debtor, after a summons was served, filed a petition for arrange- 
ment. It was held that the Court had no jurisdiction to enlarge the 
time for paying, securing, or compounding the debt until after the first 
private sitting in the arrangement.—Re W. & N., 7 1. L. T. R. 180. 

(4) An infant creditor may issue a debtor’s summons in his own 
name. The debtor would be entitled to have some adult person named 
as security for the costs of the summons. But if he makes no such 
application, but allows the summons to proceed in the ordinary way, 
an adjudication of bankruptcy, founded upon non-compliance with it, 
is valid.— Zx p. Brocklebank, re Brocklebank, 6 Ch. D. 358. 

Fourteen days after a debtor’s summons had been served on a non- 
trader the debtor presented a petition for arrangement, and obtained 
the usual protection against process. When the twenty-one days 
expired, the summoning creditor presented a petition in bankruptcy, 
and he was adjudicated a bankrupt. A motion that the proceedings in 
bankruptcy should be suspended pending the second sitting was 
refused.—Ae Kerr, 1 L. R. 1.67; 121. L. T. R.g. 

An alleged debtor having in November committed an act of bank- 
ruptcy by non-compliance with a debtor’s summons, the summoning 
creditor presented a bankruptcy petition against him. He disputed the 
debt, and applied to have the petition dismissed, and an order was made 
adjourning the petition seve die on the terms of his paying £125 into 
Court, to abide the result of an action to be brought by the summoning 
creditor for the alleged debt. The £125 was paid into Court on the 
18th of January, and the action was commenced on the 21st of January. 
On the roth of May the debtor was adjudicated a bankrupt on the 
petition of another creditor. Afterwards judgment was entered in the 
action for the plaintiff for the debt claimed and costs. It was held on 
these facts that the title of the trustee in the bankruptcy did not relate 
back to the act of bankruptcy committed on the debtor’s summons so 
as to defeat the right of the summoning creditor to the £125, but that 
he was entitled to have the £125 paid out to him.—Z x p. Bouchard, 
ve Moojen, 12 Ch. D. 26. The Court of Appeal in this case distinctly 
followed ex p. Wier, L. R. 6 Ch. 875, in which it was laid down 
that when the debt is paid, the act of bankruptcy committed at 
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the expiration of the time mentioned in the debtor’s summons Sr. XXX. 


ceases to be an act of bankruptcy on which the debtor can be adjudi- 
cated, or to which the title of the assignee relates back.—Zx p. Juy, 
L. R. 9 Ch. 133, though apparently a decision not in conformity with 
this, will be found to be distinguishable on its facts, the summoning 
creditor having there petitioned for adjudication, and got a receiver 
appointed before he was paid and withdrew his petition. Once the 
receiver was appointed, it was considered that he was a trustee for all 
the creditors, and therefore had no right to pay the summoning creditor, 
who was in fact ordered to refund. See Hood v. Newby, 21 Ch. D. 
605. 

The assignee of a judgment for sufficient amount, though trustee of 
the moneys due thereon for other persons, is entitled to obtain in his 
own name a debtor’s summons,—£x p. Morris, re O'Brien, 31 L.R. 
Ir. 1tr. In this case an attempt was made to rely on cases decided 
upon the F.nglish Act of 1883, s. 4, sub-s. (v), which is in substance 
the same as the repealed 98th section of the Irish Act of 1857, for 
which s. 21, sub-s. (6), of the Act of 1872 was substituted. 

A debtor’s summons may be served upon a foreigner within the 
jurisdiction by another foreigner in respect of a debt contracted 
abroad.— Ex p. Pascal, re Myer, 1 Ch. D. 509. 

After the service of a debtor’s summons, and before the expiration of 
the time limited for payment of the debt, the summoning creditor 
presented a bankruptcy petition against the debtor, founded on the 
same debt, but on an alleged prior act of bankruptcy. “The debt was 
not paid within the time limited, and the creditor then presented a 
second petition, founded on the alleged neglect of the debtor to pay the 
debt according to the requirements ofthe summons. It was held that 
the mere fact of the pendency of the first petition was not a sufficient 
reason for saying that the debtor had been prevented from paying the 
debt by the act of the petitioning creditor, and that, therefore, there 
had been no neglect to pay and no act of bankruptcy ; but that to resist 
adjudication on the second petition the debtor must prove as a matter 
of fact that the pendency of the first petition had prevented him from 
paying the debt.—£x p. Greener, re Greene, 15 Ch. D. 457. 

Notwithstanding the provision contained ins. 8 of the Act 33 & 34 
Vict. c. 23,” that every convicted felon shall, during the time while 
he shall be subject to the operation of the Act, be incapable of alienat- 
ing or charging any property, such a convict can pay a debt which is 


* The 7th and 8th sections of the Act are as follows :— 


Sec. 7. When any convict shall die or be made bankrupt, or shall 
have suffered any punishment to which sentence of death, if pronounced 
or recorded against him, may be lawfully commuted, or shall have 
undergone the full term of penal servitude, for which judgment shall 
have been pronounced or recorded against him, or such other punish- 
ment as may by competent authority be substituted for such full term, 
or shall have received Her Majesty’s pardon for the treason or felony of 
which he may have been convicted, he shall thenceforth, so far as 
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claimed by a debtor’s summons issued and served on him after his 
conviction ; and if he fails to pay the debt within the time limited by 
the summons, he will commit an act of bankruptcy, upon which an 
adjudication can be made against him.—Z-x p. Graves, re Harris, 19 
Ch. D. 1. 

See Johnson v. Emerson, L. R. 6 Ex. 329, as to actions for 
maliciously procuring an adjudication in bankruptcy under this section. 

When a debtor’s summons is issued against a foreigner, who is in 
England for a merely temporary purpose, and he then prepares to re- 
turn home, there is no presumption (as there might be in the case of a 
domiciled Englishman going abroad) that he is going away with the 
intention of avoiding payment of the summoning creditor’s debt.—Zx 
p- Gutierrez, 11 Ch. D. 298. 


31. A partnership, association, or company corporate, 
registered under the Companies Act, 1862, shall not be 
adjudged bankrupt under the said Act or this Act. 


See s. 177 (1857). A railway company was liable to be adjudged 
bankrupt, re Baynalstown and Wexford R. Co.,9 1. J. (N. S.) 2393 
on appeal, 101. J. (N.S.) 21. But see 28 & 29 Vict. c. 21, by which 
railway companies are not now liable to be made bankrupt. 


[Sections 32 to 39, inclusive, relate to insolvencies, and 
are not now of any practical importance.] 


Persons having Privilege of Parliament. 


40. If a person having privilege of Parliament commits 
an act of bankruptcy, he may be dealt with under this Act 
in like manner as if he had not such privilege. 


41. If a person, being a member of the Commons House 
of Parliament, is adjudged bankrupt, he shall be and remain, 
during one year from the date of the order of adjudication, 


relates to the provisions hereinafter contained, cease to be subject to 


the operation of this Act. 

Sec. 8. No action at law or suit in equity for the recovery of any 
property, debt, or damage whatsoever, shall be brought by any convict 
against any person during the time which he shall be subject to the 
operation of this Act; and every convict shall be incapable during 
such time as aforesaid of alienating or charging any property, or of 
making any contract save as hereinafter provided. 
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incapable of sitting and voting in that House, unless within Sec. XLIV. 
that time either the order is annulled, or the creditors who 
prove debts under the bankruptcy are fully paid or satisfied. 

Provided that such debts (if any) as are disputed by the 
bankrupt shall be considered, for the purpose of this sec- 
tion, as paid or satisfied if within the time aforesaid he 
enters into a bond, in such sum and with such sureties 
as the Court approves, to pay the amount to be recovered 
in any proceeding for the recovery of or concerning such 
debts, together with any costs tu be given in such pro- 
ceedings. 


42. If within the time aforesaid the order of adjudication Certificate 
is not annulled, and the debts of the bankrupt are not fully See ele 
paid or satisfied as aforesaid, then the Court shall, imme- given by 
diately after the expiration of that time, certify the same to tame” 
the Speaker of the House of Commons, and thereupon the Speaker. 


seat of such member shall become vacant. 


43- Where the seat of a member so becomes vacant, the Speaker to 
Speaker during a recess of the House, whether by proroga- v5" 
tion or by adjournment, shall, forthwith after receiving such 
certificate, cause notice thereof to be published in the 
London Gasetle ; and after the expiration of six days after 
such publication shall (unless the House has met before 
that day, or will meet on the day of the issue) issue his 
warrant to the Clerk of the Crown to make out a new writ 
for electing another member in the room of the member 


whose seat has so become vacant. 


44. The powers of the Act of the twenty-fourth year Of Provisions of 
the reign of King George the Third, chapter twenty-six, “to 24. Geo 11. 
repeal so much of two Acts made in the tenth and fifteenth extended to 
years of the reign of His present Majesty as authorizes the (2. ?hptcy. 
Speaker of the House of Commons to issue his warrant to 
the Clerk of the Crown for making out writs for the election 
of members to serve in Parliament in the manner therein 
mentioned ; and for substituting other provisions for the 
like purposes,” so far as such powers enable the Speaker to 


nominate and appoint other persons, being members of the 
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House of Commons, to issue warrants for the making out of 
new writs during the vacancy of the office of Speaker, or 
during his absence out of the realm, shall extend to enable 
him to make the like nomination and appointinent for 
issuing warrants, under the like circumstances and con- 
ditions, for the election of a member in the room of any 
bankrupt member whose seat becomes vacant under this 
Act, 


The Bankruptcy Act, 1883 (46 & 47 Vict. c. §2), contains further 
and more stringent provisions as to the disqualifications of bankrupts. 
The 32nd section is expressly extended to “all parts of the United 
Kingdom,” and it provides that where a debtor is adjudged bankrupt 
he shall be disqualified for— 

(2) Sitting or voting in the House of Lords, or being elected as a 
representative peer. 

(6) Being elected to or sitting or voting in the House of Commons, 
or on any committee thereof. 

c) Being appointed or acting as a justice of the peace. 

d) Being elected to or holding the office of mayor, alderman, or 
councillor. 

(ec) Being elected to or holding or exercising the office of guardian of 
the poor. 


Proof of Debts. 


45- If any bankrupt or arranging debtor shall have con- 
tracted before the filing of a petition against or by him any 
debt payable by way of instalments, the creditor may prove 
for the amount of such instalments remaining nnpaid at 
the time of such petition. 


Sections 246 to 263 (1857), inclusive, which relate to proof of debts, 
remain unrepealed, and should be read in connection with this and the 
four following sections. See also General Orders 85, 86, 87, 88, 89, 


go, 146, 147, 148, 149. 

In Acllock vy. Enthoven, L. R. 8 Q. B. 464, Blackburn, J., said, 
‘The legislature has, in the different Bankruptcy Acts, been enlarging 
the sphere of proof, and consequently they have enlarged the descrip- 
tion of persons who are classed as creditors.” 


46. If any bankrupt, at the time of adjudication, or any 
arranging debtor, at the time of the presentation of his 
petition, shall be liable by reason of any contract or pro- 
mise, either express or implied, to a demand in the nature 
of damages which have not been and cannot be otheiwise 
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liquidated or ascertained, it shall be lawful for the Court Sec. XLVI. 


to direct such damages to be assessed by a jury, either 
before itself or in a court of law, and to give all necessary 
directions for such purpose, and the amount of damage, 
when assessed, shall be provable as if a debt due at the 
time of the bankruptcy or the arrangement: Provided that 
In case all necessary parties agree, the Court shall have 
power to assess such damages without the intervention of 
a jury or a reference to a court of law. 


This salutary provision is copied from s. 153 of the English Bank- 
ruptcy Act, 1861. Where onerous property has been disciaimed, it is 
manifest that damage may arise to the person upon whose hands the 
property is thrown, and cases of that class will more properly come 
under s. 97, by which they are specially provided for. Under the 
English Act of 1849, s. 177, which was practically the same as 
s. 257 (1857), it was held that when the claim was for damages, but not 
fora debt, it could not be sustained.—Gyreen v. Bicknell, 8 Ad. & E. 
yor; and see Bvorman v. Nash, 9 B. & C. 145. In ex fp. Werseman, 
L. R. 7 Ch. 35, W. had obtained from K. & Co. a guarantee to keep him 
harmless against all claims on foot of certain bills which he handed 
over to them. An action was brought against W. for the bills, which 
K. & Co. defended. They afterwards executed an inspectorship deed, 
under which proofs were to be received as in bankruptcy. Judgment 
was subsequently recovered in the action against W., and he sought to 
prove for the amount. It was held that W. was not a creditor who 
could have proved in bankruptcy under the Bankruptcy Act, 1861, 
s. 153, for that the contract did not contain any warranty of the title 
of kK. & Co. to the bills, nor any undertaking to pay their amount 
as soon as a valid claim was made against W. for them, but only an 
undertaking that W. should not sustain any loss or expense in respect 
of them, and that as K. & Co. had defended the action up to the date 
of the deed of inspectorship, the contract had not up to that time been 
broken. It was also held that the contract was not acontract to pay 
money upon a contingency, so as to give a right of proof under the 
Bankruptcy Act, 1849, s. 178, which is similar in its terms to s. 258 
(1857). 

P. had advanced cash to the bankrupts in respect of contracts which 
they failed to perform, and the bankrupts owed him a cash balance of 
£11,000. Under pressure they gave P. acceptances for a portion of 
the debt, which acceptances P. negotiated. At the time of the bank- 
ruptcy the acceptances were in the hands of third parties, who proved 
in respect of them.  P.’s estate subsequently went into liquidation, and 
his trustee sought to prove against the bankrupt’s estate in respect of 
the cash balance. Held, that he was not entitled so to do, as there 
would be clearly a double proof.—Z£.x p. Afacredie, re Charles, L. R. 
8 Ch. 535. 
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The breach of contract which gives rise to the unliquidated demand 
must accrue before the time of the adjudication.—Ax p. Mendel, re 
Moore, t De G.J.& S. 3303 33 L. J. (Bank.) 14. 

See ex p. Llansamlet Company, re Voss, L. R.16 Eq. 155. 

A creditor, in an action of detinue for a lease, recovered damages 
assessed at £100, to be reduced to nz/ if the lease were returned. Costs 
were taxed to £77. After the defendant filed a petition in liquidation 
the lease was found and tendered to the plaintiff, who refused to accept 
it, and sought to prove for £177. The proof was allowed for £77 
only.—#e Scarth, L. R. 10 Ch. 234. 

Where a patentee is entitled to recover the amount of profits made 
by infringing his patent, the amount of those profits is not recoverable 
in the nature of damages, but as money had and received to his use ; 
and he is therefore not prevented from proving in the bankruptcy of 
the infringer for the amount of those profits.— Watson v. Holliday, 
20 Ch. D. 780; and on appeal, §2 L.J. (Ch.) 543. 

When the purchaser of goods sold on credit becomes bankrupt be- 
fore the vendor has parted with the possession of the goods, the trustee 
in the bankruptcy has a right to elect to complete the contract by pay- 
ing the agreed price in cash within a reasonable time. Rut if he does 
not do so, the vendor is entitled to treat the contract as broken, and to 
resell the goods without first tendering them to the trustee. And the 
vendor is entitled to prove in the bankruptcy for damages for the 
breach of contract, the measure of damages, if the market is falling, 
being the difference between the contract price and the price obtained 
on the resale.-—Zx /. Stapleton, re Nathan, 10 Ch. D. 586. 

The question which has most frequently occurred under this section 
is whether a particular demand is barred by the order of discharge or 
certificate, or, in other words, was provable in the bankruptcy. See 
Johnston v. Skafte, L. R. 4 Q. B. 700; ex p. Waters, re Hoyle, L. R. 
8 Ch. 562; Cary v. Dawson, L. R. 4 Q. B. 568; ex p. Alendel, 1 
D.J.& S. 330; Sharland v. Spence, L. R. 2 C. P.456. The decisions 
established that under this section there can be no proof unless the 
liability to damages existed at the time of the bankruptcy by reason of 
a breach of contract before adjudication. 


47. If any bankrupt, at the time of adjudication, or any 
arranging debtor, at the time of the presentation of his 
petition, be liable, by reason of any contract or promise, 
to pay premiums on any policy of insurance, (@) or any 
other sums of money, whether yearly or otherwise, (4) or to 
repay to or indemnify any person against any such pay- 
ments, the person entitled to the benefit of such contract 
or promise may, if he think fit, apply to the Court to set a 
value upon his interest under such contract or promise, and 
the Court is hereby required to ascertain the value thereof, 
and to admit such person to prove the amount so ascer- 
tained, and to receive dividends thereon. 


Proof of Debts. 


This section is copied from the English Act of 1861, s. 154. Prior 
to that enactment a proof could not be carried in upon a contract to 
pay premiums on policies of insurance or other payment of a like 
nature. 

(2) In re Law, ex p. Bank of Ireland, 10 1. L. T. R. 11, it was held 
that a creditor is entitled to prove for the value of the covenant to pay 
premiums, although he surrender the policy at its surrender value. 
‘This is, however, no longer law, though it was followed in the Court of 
Appeal in Ireland (PortrER, M.R., dissenting) in the case of re Avilen, 
15 L. R. Ir. 388; 211. L. T. Rot.) The case was taken to the House 
of Lords, and is reported, sed nomine, Deering v. Bank of Ireland, 12 
Ap. C. 20, the note of which 1s as follows :— 

The holder of a policy of insurance on his own life mortgaged it as 
security for a debt, and covenanted with the mortyagees to pay the 
annual premiums. The mortgagor having become bankrupt, the 
mortyagees valued the policy, and proved in the Irish Court of Bank- 
ruptcy for the difference between that value and the debt. Held, 
reversing the decision of the Irish Court of Appeal, that the mortgagees 
were not entitled to prove in addition for the value of the covenant to 
pay premiums. 

By a marriage settlement a fund was impressed with a trust to pay 
such premiums upon policies of assurance on the husband’s life, assigned 
by the husband to the trustees, as he should fail to pay ; and the hus- 
band covenanted with the trustees to pay the premiums. In 1871 the 
husband filed a liquidation petition, alter which the trustees paid the 
premiums out of the wife’s life estate. The husband’s covenant was 
valued at £2,052 8s., and a claim for that amount was taken in by the 
settlement trustees, and in| December, 1875, was admitted as a proof. 
In April, 1876, a dividend of los. was declared, but before the amount 
reached the hands of the settlement trustees, the husband on the 13th 
of May, 1876, died. At that time the sums which had been disbursed 
by the settlement trustees amounted to £766 §s. It was held that the 
settlement trustees were not entitled to receive the whole dividend 
which had been declared, but only the amount of their payments for 
premiums, with such interest as the dividend had been actually making. 
Re Miller, ex p. Wardley, 6 Ch. D. 790. See also ve L., 81. L. T.R. 
92. 
The value of a creditor’s interest in a covenant to pay the premiums 
on policies of insurance is the sum which the insurance company would 
accept as a present payment by way of commutation of the annual 
premiums to keep the policies subsisting.—Ae S., ex p. Bank of /reland, 
17 L. R. Ir. §07. 

(6) The liability in respect of calls of a liquidating member of a 
company where the liquidation proceedings commenced prior to the 
winding-up of the company, and are pending at the time of the wind- 
ing-up, is a debt or lability which is not ‘* incapable of being fairly 
estimated,” and which is therefore provable in the liquidation. When, 
therefure, under those circumstances, a company winding-up has failed 
to carry iv a proof in the liquidation proceedings of a member of the 
company for calls, and the liquidating member obtains his discharge, 
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he cannot afterwards be placed on the list of contributories.—Ae Afer- 
cantile Mutual Marine Insurance Association, 25 Ch. D. 415. 

In ex p. Neal, re Batey, 14 Ch. D. §79, following ex p. Blakemore 
§ Ch. D. 372, the covenant by a husband in a separation deed to pay 
an annuity to his wife, dsm casta, was held capable of being fairly 
estimated and provable. But it will be observed that both this and 
the preceding case were decided under s. 31 of the Act of 1869. The 
Act of 1869 does not contain any sections in terms similar to the 
45th and 46th sections of our Act of 1872, and the 2§5§th, 257th, and 
258th sections of our Act of 1857, but has one comprehensive section 
embracing all these, and, it would seem, going beyond them.  AZza've 
v. Rowan, L. R. 3 Ex. 85, was identical with ex p. Neal, re Batey. 
By a deed of separation a husband covenanted to pay an annuity to 
his wife, to cease in the event of a future co-habitation by mutual con- 
sent. This was held not to be an annuity within the section of the Act 
of 1849, from which s. 2§5 (1857) is copied, nor a lability to pay money 
under s. 154 (1861), identical with s.47 (1872). In deciding ex p. Neal, 
re Batey, James, L.J., said that the cases at common law (including 
Mudge vy. Rowan, L. R. 3 Ex. 85, and /arker v. Ince, 4 H. & N. §3) 
would have been directly in point if the same Acts were still in force. 
‘They have not been overruled by anything which I have said in the 
cases subsequently decided in this Court. On the contrary, I think 
they were perfectly right decisions under the then existing Bankruptcy 
Act.” Jn Ireland, therefore, it must be assumed that A/udye v. Rowan, 
and Parker v. /nce, are the authorities which in similar cases should 
be followed, and not ex ~. Mea/ and that class of cases. 


48. If any bankrupt, at the time of adjudication, or any 
arranging debtor, at the time of the presentation of his 
petition, is liable in respect of distinct contracts, as 
member of two or more distinct firms, (a) or as a sole con- 
tractor, and aiso as member ofa firm, (4) the circumstances 
that such firms are, in whole or in part, (¢) composed of 
the same individuals, or that the sole contractor is also one 
of the joint contractors, shall not prevent proof in respect 
of such contracts against the properties respectively liable 
upon such contracts. 


This section enlarges the rights of creditors against bankrupt estates 
in a very material degree. Under the old law the creditor, though he 
might prove against the joint estates of partners and against the 
separate estates of the members of the firm, could receive dividends 
from one only of the estates (Goldsmid vy. Cazenove, 7 H. L. C. 7853 
ex p. Bentley, 2 Cox, 218). In England the Act of 1861, s. 152, was 
introduced to put an end tothe question which arose in those cases ; 
but the strictness of the old rule is still further relaxed by s. 48 (1872), 
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which is copied from s. 37 (1869), which applies to “ distinct con- 
tracts? without limitation, whereas the Act of 1861 was restricted to 
contracts on bills of exchange and promissory notes. 

(a) In order that doable proof may be admitted, there must be dis- 
tinct estates to be wound up in bankruptcy. “Pw. firms, consisting of 
the same members, which carricd on business, the one in London and 
the other at Oporto, became bankrupt. The Portuguese firm had 
drawn bills of exchange on the London firm, which the latter had 
accepted. It was held that the holders of the bills, who had received 
a dividend under the Portuguese liquidation, could not prove in respect 
of the bills in the London liquidation without giving credit for what 
they had received in Portugal.—£x p. Banco de Portugal, re Waddell, 
Ir Ch. D. 317. This decision was affirmed in the House of Lords, 
sub nom. Banco de Portugal v. Waddell, 3 A.C. 161. The case of 
ex p. Wrlson, re Douglas, L. R. 7 Ch. 490, which was decided under 
the Act of 1861, was followed anil approved. See also re James Lem, 
7 LU. R. Ir. 458; and ex p. Alacredic, re Charles, L. R. 8 Ch. 535, 
followed in ex p. James,9g I. L. T. RK. 65. 

Trust funds were handed by the trustee for investment to a firm of 
which one of the trustees was a partner. The funds were misappro- 
pniated by the firm, which subsequently became bankrupt. Held that 
the trustees could, under Sched. 2, R. 18 (1883), which is identical 
with s. 48 (1872), prove for the amount against the joint estate of the 
firm and the separate estate of the defaulting trustee-—Ae Parkers, ex 
p- Shepherd, 19 Q. B.D. 84. 

Where the debt is in substance one, it is the rule, both in Chancery 
and in Bankruptcy, that there is to be only one anit not a double proof, 
although there may be two separate contracts. —/z re Oriental Bank, 
L. RK. 7 Ch. 99. 

(4) In the case of ex p. Honey, re Jeffery & Co., L. R. 7 Ch. 178, 
a joint and several promissory note was signed by two members of a 
firm, by the firm, and by several other persons. The firm having 
become bankrupt, the holder of the note carried in proofs against the 
joint estate of the firm, and against the separate estates of the two 
partners who had signed the note. It was decided that the holder was 
entitled to prove against, and receive dividends from, both the joint 
estate of the firm and the separate estates of the two partners who had 
signed the note. In this case the Lords Justices decided that where 
persons, by one and the same instrument—as, for example, by a joint 
and several promissory note—contract jointly and severally, the joint 
contract and the several contract are ‘distinct contracts” within the 
section. 

(¢) Lord Cairns, in his judgment in Banco de Portugal v. Waddell, 
5 Ap. C., at p. 168, explains these words: ‘ The statute supposes a 
case where, we will say, A., B., and C. are trading as one firm, and 
there is another firm in which the whole of those members are found, 
consisting of A., B., C., D., E., F.; that is the case which is pointed 
out by the words ‘in whole.’ But there may be another case. A., 
B., and C. may be trading as one firm, and the whole of these may not 
be found in the other firm; only two of them, or one of them, may be 
found in the other firm. That would come under the words ‘in part.’ ” 
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49. All parochial or local rates (2) due from any bank- 
rupt or arranging debtor at the date of the order of adjudi- 
cation or of the filing of the petition, as the case may be, 
and having become due and payable within twelve months 
next before such times respectively, and all property or 
income tax assessed on any bankrupt or arranging debtor 
up to the fifth day of April next before the date of the 
order of adjudication or of the filing of the petition, as the 
case may be, shall be paid in priority to all other debts. 
Between themselves such debts shall rank equally, and 
shall be paid in full, unless the property of the bankrupt 
or arranging debtor is insufficient to meet them, in which 
case they shall abate in equal proportions between them- 
selves. (0) 


(2) The statute 12 & 13 Vict. c. 91, makes the Collector-General in 
Dublin a creditor, and he is entitled to avail himself of the procedure 
in bankruptcy.—Ae Hunter, 3 L. R. Ir. 4653; re Conaty, 3 L.R. Ir. 

6 


493. 

(6) The Preferential Payments in Bankruptcy (Ireland) Act, 52 & 
53 Vict. c. 60, makes important alterations both as regards this section 
and s. 149 (1857). The change as to s. 49 is that the period for which 
income or property tax is payable is to be not more than one vear’s 
assessment up to the 5th of April next before the date of the order of 
adjudication (not the filing of the petition). Preferential debts in this 
section and in s. 149 (1857) are to rank equally between themselves, 
and to be paid in full unless the property of the bankrupt is insufficient 


" to meet them, in which case they shall abate rateably; and it is 


provided that they ‘shall he paid in priority to all debts,” and, 
‘*subject to the retention of such sums as may be necessary for costs of 
administration or otherwise, shall be discharged forthwith.” It is also 
provided that where a landlord or other person distrains on the goods 
or effects of a bankrupt, within three months before the order of 
adjudication, the debts made preferential in this Act shall be a first 
charge on the goods or effects distrained on, or the proceeds thereof. 
There is a proviso that the landlord is to have ‘“‘the same rights of 
priority” as the person to whom any money is paid under such charge: 
a proviso which geems to foreshadow work for the judges who may 
have to interpret it and carry it out in practice. The provisions as to 
preferential payments, but not as to distress, are made to apply to cases 
of arrangements. The Act will be found, with other recent statutes, 
immediately after the Act of 1872. 
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50. The powers and authorities conferred upon Com- 
missioners of Bankruptcy by such of the clauses of an Act 
passed in the fourth and fifth years of the reign of King »: 
William the Fourth, intituled “An Act for the Abolition of ~ 
Fines and Recoveries, and for the Substitution of more 
simple modes of Assurance in Ireland,” as were by the 
three hundred and fortieth section of the said Act extended 
and made applicable to proceedings in bankruptcy under a 
petition of bankruptcy, and to proceedings in insolvency 
under a petition of insolvency, shall be vested in the 
judges of the Court, and shall be exercised by them, or one 
of them. 


51. When a bankrupt is in receipt of a salary or income, 
(2) other than is mentioned in the three hundred and 
nineteenth section of the said Act, the Court may, from 
time to time, make such order as it thinks just, for the 
payment of such salary or income, or of any part thereof, 
to the Official Assignee or the trustee, to be applied by him 
in such manner as the Court shall direct; and thereupon 
such portion of such salary or income as shall be specified 
in such order shall be paid to such official assignee, until 
the Court shall make order to the contrary. 


G. O. IIT. 

(z) A purely voluntary allowance is not ‘‘ income,” and no order can 
be made for the payment of any part of such an allowance when 
received by the bankrupt. The payment must be one to which the 
bankrupt has a legal or equitable claim.—Zx p. Wicks, 17 Ch. D. 70; 
ex p. Webler, 18 Q. B. D. 111. 

The cases as to the earnings of a bankrupt will be found under s. 60 


of this Act and s. 319 (1857). 


$ 

52. Any settlement of property made by a trader (a) 
after the commencement of this Act, (4) not being a settle- 
ment made before and in consideration of marriage, (¢) or 
made in favour of a purchaser, (¢@) or incumbrancer in good 
faith and for valuable consideration, (e) or a settlement 
made on or for the wife or children of the settlor of property 
which has accrued to the settlor after marriage in right of 
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his wife, (7) shall, if the settlor becomes bankrupt within 
two years after the date of such settlement, be void (g) as 
against the assignees or trustee of such bankrupt under the 
said Act or this Act, and shall, if the settlor becomes 
bankrupt at any subsequent time within ten years after the 
date of such settlement, unless the parties claiming under 
such settlement can prove that the settlor was at the time 
of making the settlement able to pay all his debts without 
the aid of the property comprised in such settlement, (4) be 
void against such assignees or trustee. Any covenant or 
contract made by a trader, after the commencement of 
this Act, in consideration of marriage, for the future settle- 
ment upon or for his wife or children of any money or 
property wherein he had not at the date of his marriage 
any estate or interest, whether vested or contingent in 
possession or remainder, and not being money or property 
of or in right of his wife, shall, upon his becoming bank- 
rupt before such property or money has been actually 
transferred or paid pursuant to such contract or covenant, 
be void against his assignees or trustee appointed under the 
said Act or this Act. (#) 

“ Settlement ” shall for the purposes of this section include 
any conveyance or transfer of property. (A) 


(2) An enumeration of “ traders” within the meaning of the Bank- 
ruptcy law will be found in s. 90 (1857). 

A medical man, practising as a general practitioner, who dispensed 
drugs, but charged per visit irrespective of the medicine supplied, is not 
a trader.—Hance v. Harding, 20 Q. B. D. 732. 

(4) The words ‘after the commencement of this Act” were not in 
the corresponding English section, and in ex p. Dawson, L. R. 19 Eq. 
433, the English Act was held to apply to settlements made before it 
was passed. 

(c) The question frequently arises whether the settlor had at the date 
of the settlement the property he settled. In ex p. Bolland, re Clint, 
L. R. 17 Eq. 115, a trader executed a settlement on his marriage, by 
which he settled certain specific chattels upon trust for the benefit of 
his wife and the issue of the marriage. The settlement contained a 
further covenant that all future estate, real or personal, which the 
settlor should at any time during the coverture be possessed of, entitled 
to, or acquire, should be conveyed and assigned to the trustees upon 
the trusts thereby declared. He subsequently, but three years before 
bankruptcy, acquired certain shares. At the date of the settlement he 
was solvent; but it was held that the covenant as to future acquired 
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delivered up. 

On the other hand, if the settlor has a vested interest in the property 
settled, the covenant to settle it will be good against the assignees. 

A trader who was entitled under his father’s will toa share in his 
property, subject to a power for the widow to appoint among himself 
and the other children on his marriage, covenanted to settle his share 
whether appointed or unappointed. In default of appointment he had 
a vested interest in one-third. The widow appointed one-third to him. 
He subsequently became bankrupt, and the covenant was held not void 
under the Act.—Ae Andrews’ 7rusts, 7 Ch. D. 635. 

H. W. by marriage articles contracted to scttle his property upon 
certain trusts for himself, his intended wife, J. W., and the children of 
the marriage. By the same trusts J. W. contracted to settle her interest 
in trust funds for H. W. absolutely. No settlement in pursuance of 
the articles was executed. H.W. became bankrupt, and on his wife’s 
death, the assignee in bankruptcy of H. W. took out letters of admin- 
istration to the deceased wife, and claimed to be entitled for the 
creditors to H. W.’s marital right to his share in the trust funds. It 
was held that, as H. \W. was not entitled to receive any benefit out of 
the property of J. W. until he performed the obligation imposed by 
the marriage articles, his assignee was in no better position.—Xe 
Smith's Trusts, 25 L. R. Ir. 439. 

See James v. Afason, re Campbell, 12 1.L. T. R. 163. 

(d) ‘‘ Purchaser” means a buyer in the ordinary commercial sense, 
not purchaser in the Jegal sense. The trustee of a post-nuptial settle- 
ment of leaseholds, for the benefit of the settlor’s wife, is not a pur- 
chaser of the property for valuable consideration within the meaning of 
this section.—£x p. Hillman, re Pumfrey, 10 Ch. 1). 6223 and see 
Hance v. Harding, 20 Q. B. D. 732, in which this case was discussed 
and explained, and Afackintosh v. Pogose [1895],1 Ch. 505. 

A transfer of shares in 1886, in pursuance of a voluntary deed made 
by atrader in 1879, was held a settlement, and void as ayainst the 
trustee in bankruptcy.—£-x p. Todd, re Ashcroft, 19 Q. B. D. 186. 

(¢) A second marriage, in contemplation of which a father executed 
a deed providing for the children of the former marriage, is not a 
Mien consideration.—£.x p. Greer, I. R. 11 Eq. 502; 11 I. L. T. 

- 109. 

An assignment of a lease containing onerous covenants, and at a full 
rent, is, in the absence of fraud, not voluntary.—/éed. In this case 
Miller, J., relied on Price v. Jenkins, § Ch. D. 619; which, however, 
was a decision not under this section, but upon the statute of Eliza- 
beth. See ex p. Hillman, re Pumfrey, 10 Ch. D. 622. 

(/) A settlement of lands of the settlor to his use for life, or until 
he should become bankrupt, and then to the use of trustees for his 
intended wife, was held good to the extent of the wife’s fortune.—Re 
Philip Callan, 7 L. RB. Ir. 102. 

If it appears that, taking into account the settlor’s life interest, he 
was solvent when he made the settlement, it will not be set aside.—Ae 
Lowndes, 18 Q. B. D. 677. 
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As to money in bank of intended wife, left in her maiden name after 
marriage, pursuant to a part agreement, see re Whitchead, 14 Q. B. D. 
419. 

A settlement made in July, 1883, purported to charge after acquired 
property of the settlor, who became bankrupt in May, 1892, and was 
held void as against the trustees as to any money or property not 
actually paid or transferred to the bankrupt before his adjudication.— 
ke M Crohan, 31 L. R.1. 225. 

The fact that a voluntary settlement has been set aside as ‘‘ void as 
against the trustee”? in bankruptcy does not entitle him to stand in 
the place of the beneficiaries under the avoided settlement, or give 
him, on behalf of the unsecured creditors, any priority over mort- 
gagees and incumbrancers subsequent to the settlement. Semd/e, the 
effect of such an order is to accelerate subsequent incumbrancers 
generally. Sanguzuelts v. Stuckey’s Banking Company [1895], 1 Q. 
B. 176. 

‘* Void” in the section means ‘‘ voidable.” In re Holden, 20 Q. B. 
D., p. 43, the Court gave the trustees under a settlement declared void 
under the identical section (47) of the Act of 1883 their costs, incurred 
before the bankruptcy, of defending an action to set the deed of settle- 
ment aside. Mr. Justice Vaughan Williams, in re Famnsittart (No. 1) 
[1893], 1 Q. B. 181, held that a gift of jewellery to a wife was a 
voluntary settlement and void ; but in re Vansittart (No. 2) [1893], 
2 Q. B. 377, he decided a pledge before the bankruptcy of the same 
jewellery by the wife to bankers, for value and without notice, gave 
them a good title as against the tru-tee in bankruptcy. In re Bradt, 
ex p. Norton [1893], 2 Q. B. 381, the same Judge held that “ void ” 
must be construed ‘* voidable,” and that a dond fide purchaser for value 
from the donee under such a settlement, though with knowledge that 
it was a voluntary settlement, had a good title against the trustee in 
bankruptcy. Ae Briggs & Spicer [1851], 2 Ch. 127, was cited for the 
proposition that a title under a voluntary conveyance could not be 
forced on purchasers from the trustees selling under it; but the Judge, 
though much surprised by that decision, thought the question he had 
to decide was different. 

The most recent case on the subject is re Carter and Kenderdine’s 
Contract [1897], 1 Ch. 776, in which the Court of Appeal in England 
affirmed the principle of re Bradl and re Holden, and overruled re 
Briges & Spicer ; and held that, ‘‘ according to the true construction 
of s. 47 of the Act of 1883 (which is identical with the section of the 
Irish Act), a voluntary settlement is not void against the settlor’s 
trustee in bankruptcy from its date, but is only void against the trustee 
from the time when his title accrues ; so that if before that time the 
property comprised in the settlement has been sold, bond fide, to a 
purchaser for value, the title of the purchaser will be good as against 
the trustee.” 

(4) The words ‘‘all his debts” will receive a strict interpretation. 
In ex p. Huxtable, re Conibeer, 2 Ch. D. 54, a trader made a voluntary 
settlement of an estate subject to a mortgage, and covenanted that he 
would pay interest, and when required would pay off the principal. 
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His assets, exclusive of the mortgaged estate, were sufficient to pay his 
debts other than the mortgage debt, but not sufficient to pay both, and 
the Court of Appeal decided on this ground that he was not able to 
pay his debts at the time of making the settlement, which was therefore 
void. 

In determining whether a trader who has executed a voluntary settle- 
ment was ‘at the time of making the settlement able to pay all his 
debts without the aid of the property comprised in such settlement,” 
the value of the implements of his trade and of the good-will of his 
business is not, if he was intending to continue his business, to be taken 
into account; or, if taken into account, it can only be such a value as 
would be realized at a forced sale. It is essential that the settlor should 
be able to pay his debts in the ordinary course of his business, if he 
Bae proposing to continue it.—ax p. Russell, re Butterworth, 19 Ch. 

(2) “ husband who, before the passing of the Married Women’s Pro- 
ferty Act, 1870, had insured his life, and had paid one premium on the 
insurance, after the passing of the Act gave up the policy, and received 
instead a policy at the same premium for a sum payable to the separate 
use of his wife if she survived him, and to him if he survived her. He 
was at the time in embarrassed circumstances. and soon afterwards 
came under liquidation by arrangement, and then died. His wife had 
separate income subject to a restraint on anticipation. It was held 
that the insurance must be taken as effected after the passing of the 
Married Women's Property Act, and that whether the subsequent pre- 
miums were paid by the husband out of his own money or out of the 
income of the wife’s separate estate, the money payable on the in- 
surance did not go to the trustee under the bankruptcy, but to the 
widow.—Aolt v. Everall, 2 Ch. D. 266. 

(4) See ex p. Warden, re Williams, 21 W. R. 51. 

In re Flynn, 81. L.T.R. 112, it was held that the Court would not 
set aside a fraudulent agreement executed bya bankrupt, where it com- 
prised a valid declaration of trust for children, the Court not having 
jurisdiction to appoint guardians. But on this point the case was over- 
ruled in re Darcy, ex p. National Bank, 11 1. L. T. R. 6,0. Re ot 
Eq. 13, where it was held that the Court has jurisdiction to appoint a 
guardian ad /item to a minor. 

The Landed Estates Court set aside an appointment under a power 
exercised by a bankrupt after the sale of the estate as to which it pur- 
ported to be exercised.— Re D. S. Kerr, 8 1. L. T. R. 174. 

A deed disposing of all a grantor’s property, executed without valu- 
able consideration by the grantor while indebted, set aside as void.— 

Re Nolan, 8 1.L. T. R. 199. 

In an action for divorce the husband was awarded by a jury 41,500 
damages against the co-respondent, and this sum was paid into Court. 
A settlement was executed with the sanction of the Court, to which the 
husband was a party, and by which the money was vested in trustees 
upon trust for the wife for life whilst chaste and unmarried, and then 
for the husband for life with a gift over in the event of his bankruptcy, 
which event happened. It was held that the damages were not ‘the 
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property ” of the husband within the meaning of the Bankruptcy Act, 
and consequently that the gift over of his life estate on bankruptcy 
was not void as ayainst his trustee in bankruptcy.—Ae Stephenson, ex Pp. 


Brown [1897], 1 Q. B. 638. 


53- From and after the commencement of this Act, 
every conveyance or transfer of property, (a) or charge 
thereon made, (4) every payment made, (c) every obligation 
incurred, (@) and every judicial proceeding taken or suffered 
by any person (c) unable to pay his debts as they become 
due from his own moneys in favour of any creditor ; (/) or 
any person in trust for any creditor, (g) with a view of 
giving such creditor a preference over the other creditors, 
(4) shall if the person making, taking, paying, or suffenng 
the same become bankrupt within three months after the 
date of making, taking, paying, or suffering the same, be 
deemed fraudulent and void as against the assignees or 
trustees of such bankrupt appointed under the said Act or 
this Act; (#) but this section shall not affect the rights of a 
purchaser, payee, or incumbrancer in good faith and for 
valuable consideration. (4) 


(2) On the 17th of February a trader told one of his creditors that 
he was about to stop payment. The creditor then pressed for security 
for his debt, and threatened to commence proceedings against the 
debtor at once if he did not fulfil a verbal promise which he had, on 
the 17th of January, when the debt was contracted, made to supply the 
creditor with goods, or their equivalent, as security. The creditor had, 
on the 14th of February, before he knew that the debtor was about to 
stop payment, pressed the debtor for the promised security, and the 
debtor had then again promised to give it. On the 19th of February 
the debtor delivered two bills of exchange, accepted by some other 
firms, toa third person, telling him to hand them to the creditor. On 
the 24th of February the debtor filed a liquidation petition, and on the 
roth of March he was adjudicated a bankrupt. It was held that the 
delivery of the bills of exchange amounted to a fraudulent preference of 
the creditor, and that it was void as against the trustee in the bank- 
ruptcy; and per Jessel, M.R.:—Inasmuch as the threat to bring an 
action could have no influence on a man who was just about to become 
bankrupt, there was no real pressure exerted by the creditor on the 17th 
of February, and the prior pressure of the 14th of February, having 
been ineffectual, could not be taken into account.—Z-x p. Hall, re 
Cooper, 19 Ch. D. 580; see also, on the question of prior pressure, ex 
6. Wheatley, re Grimes, 45 L. T. 80. 

A trader on the 28th of August executed a bill of sale of substantially 
the whole of his property to secure a debt for which the grantee had 
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recovered judgment on the 3rd of July, and another debt which he Sac. LI. 


owed the grantee. The grantor had, on the 4th of July, written a letter 
to the grantee undertaking, in the event of his not issuing execution 
on the judgment, to execute to him on demand a bill of sale to secure 
the judgment debt and such other sums as he owed him. The grantee 
did not enter into any agreement not to enforce the judgment, but in 
fact he did not issue execution. On the 29th of August another 
creditor levied execution at the grantor’s place of business, and on the 
Ist of Septemberthe grantor filed a liquidation petition. He had, 
between the 4th of July and the 29th of August, received by the carry- 
ing on of his business sums amounting to £10,000. It was held that 
no equivalent had been given for the bill of sale, and that it was void 
as against the trustee in the liquidation —Z£-x p. Cooper, re Baum, 10 
Ch. D. 313. 

In the latter case, Phelps v. Hornstedt, 1 Ex. D. 62, was disapproved, 
and Wouadthouse v. Murray, L. R. 2 Q. B. 634; 4 Q. B. 27, followed. 

If the grantee under an unregistered hill of sale has, before the 
bankruptcy of the grantor, acquired possession of the goods so as to 
exclude the apparent possession of the grantor, it is immaterial whether 
the possession has been obtained by means of a transaction which, 
taken fer se, would have amounted to a fraudulent preference.—£~x p. 
Symmons, re Jordan, 14 Ch. D. 693. 

See also re Gibson, ex p. Bolland, 8 Ch. D. 230. 

(6) S., a shipbuilder, whose account with his bankers was overdrawn, 
offered to give them security on a ship which he was building. This 
was at first declined, but on 7th October was accepted, and next day 
he lodged the builder’s certificate with the bank, in which it was 
stated that the ship and her engines were built for the bank. She was 
then unfinished. On the oth of October the bankers told him they 
could advance him no more money, and did not see how he could yo 
on, to which he assented; but they agreed to advance him £770 to 
pay his workmen’s weekly wages, on the security of an assignment of 
a debt owing to him from another person. On the 1oth of October 
the manager endeavoured to get himself registered as the owner of the 
ship, but, as she was not launched, this could not be done. But he 
placed a manin possession of her, and fixed a notice upon her that she 
was his property. On the roth of October S. paid his workmen, and 
then discharged them, and closed his place of business. On the r2th 
of October he filed a liquidation petition. It was held that both the 
securities given to the bankers were valid as against the trustee in the 
liquidation, there not being in the transactions anything amounting to 
either a fraudulent preference or an act of bankruptcy. It was also 
held that the deposit of the builder’s certificate created a good equit- 
able mortgage of the unfinished ship, including the engines which 
were beiny built for her, but subject as to the engines to any lien for 
unpaid purchase-money to which the engine-builders might be entitled ; 
and that the assignment of the debt, having been given after the in- 
solvent position of S. was disclosed, was a security for the £770 only, 
and could not be made available by consolidation or otherwise to 
secure the past debt.— Zx p. Hodgkin, re Softley, L. R. 20 Eq. 746. 
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A solicitor gave securities to the defendant, who was one of his clerks, 
and who the Court was satisfied on the evidence was a doné fide 
creditor. The bankrupt absconded on the 28th of October, 1872, 
having two days previously signed a declaration admitting his inability 
to pay his debts. The securities bore date the 3oth of September ; but 
they were not executed till the 14th of October, and were not stamped 
till after the bankrupt absconded. The defendant had been pressing 
for security during August and September, and it had been promised ; 
and the drafts of the securities were prepared in September. It was 
held, on a suit by the trustee in bankruptcy to set aside the securities 
as being a fraudulent preference, that the pressure and promise of 
security were sufficient to rebut the presumption of a fraudulent pre- 
ference arising from the circumstances, and would sustain the deeds 
even if the knowledge of the insolvency were brought home to the 
defendant.—Smrth v. Pilvrim, 2 Ch. D. 127. 

See Middleton v. Pollock, ex p. Elliott, 2 Ch. D. 104. 

(c) A bank was indorsee of bills on which a trader had forged accept- 
ances. The trader, in contemplation of bankruptcy and without pres- 
sure, took up the bills. He became bankrupt, and the payment to the 
bank was held a fraudulent preference.—Zx p. Hibernian Bank, 
141. Ch. R. 113. 

K., employed by L. as accountant, was his creditor for a large 
amount. A writ having issued against L., he drew his balance from 
the bank, fearing it would be attached, and sent it to K.to hold for 
him, which K. declined to do unless he was authorized to pay himself 
and another the amount due to them. He was so authorized by L., 
who three days after stopped payment. It was held that the payment 
of the balance in the bank to K. was a voluntary payment, not made 
under pressure ; and that it was therefore a fraudulent preference, and 
must be refunded.— Zx p. Halliday, re Liebert, L. R. 8 Ch. 283. 

An actual sale of goods for money, the vendor intending to use the 
purchase-money in making a voluntary payment, and the purchaser 
knowing of that intention, is not a fraudulent transfer. A voluntary 
preference to a creditor, though it can be set aside as a fraud on the 
bankrupt law, is not an act of bankruptcy. Ifa debtor on the eve of 
bankruptcy voluntarily makes good trust money which he has misap- 
plied, the payment cannot be set aside as a fraudulent preference of the 
trust estate. Within three months before the filing of a liquidation 
petition the debtor, who was one of the executors of a will, sold some 
goods to his co-executor, with the intention of applying the purchase- 
money in repaying to the testator’s estate money which he had impro- 
perly abstracted from it. This intention was known to the co-executor, 
and the purchase-money was, with his knowledge, immediately after its 
payment by him, paid by the vendor into a bank to the credit of the 
executors. It was held by the Court of Appeal that the transaction 
was not either a fraudulent preference or a fraudulent transfer of pro- 
perty, and that neither the co-executor nor the testator’s estate could 
be compelled to refund the money.—Zx p. Stubbens, xe Wilkinson, 
17 Ch. D. 58. 

Creditors, aware of the failing circumstances of their debtor, said to 
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him in effect, ‘* borrow money on long credit and pay us.” The debtor 
did so, and from time to time paid sums to the creditors, being pressed 
so to do. This was held a fraudulent preference.—£-x p. A’cader, re 
Wrisley, L. R. 20 Eq. 763. 

(7) A. sold a patent to B., in consideration of B. paying royalties to 
A. B. at same time lent A. £12,500, and it was agreed that B. should 
retain one-half of the royalties as they became payable towards satis- 
faction of the debt, provided that, if A. became bankrupt or arranged 
with his creditors, B. might retain the whole of the royalties in satis- 
faction of the debt. <A. became a liquidating debtor :—Held that B. 
had a lien on one-half of the royalties, and that the proviso that he 
might retain the whole in case of A.’s bankruptcy was a fraud upon the 
bankrupt laws, and void.—£-x p. Afackay, L. R. 8 Ch. 643. 

(¢) A debtor failed to enter an appearance toa specially endorsed 
writ served on him by his father-in-law. Judgment was signed on the 
15th of May (the earliest day possible), a writ of e/eg7¢ was issued the 
same day, and on the 16th of May the sheriff seized the defendant’s 
goods, which were delivered to the plaintiff in part satisfaction of his 
debt. On the 22nd of May the defendant filed a liquidation petition, 
and his statement of affairs showed that.his debts were £6,542, and 
his assets £607. He had committed no act of bankruptcy before the 
filing of the petition. Hehad, before the writ was issued, been advised 
by a solicitor, who acted for the father-in-law, and who issued the writ 
and signed the judgment on his behalf. The debtor also consulted 
that solicitor after the issue of the e/ey7t, and that solicitor filed the 
petition for him. The trustee in the liquidation claimed to set aside 
the judgment and the subsequent proceedings under it as a fraudulent 
preference. It was held, that though the circumstances were suspi- 
cious, yet, having regard especially to the fact that, when the transac- 
tions took place, no creditor was in a position to take proceedings in 
bankruptcy against the debtor, he not having committed any act of 
bankruptcy, the trustee had failed to prove that the debtor had allowed 
judgment to go against him by default with the view of preferring the 
father-in-law.—Za p. Lancaster, re Marsden, 25 Ch. D. 311. 

(/) The provisions of this section apply only to transactions between 
a debtor and persons who are, in the strict sense of the words, his 
creditors.—£x p. Kelly & Co., re Smith, Fleming, & Co., 11 Ch. D. 


The word ‘ creditor’? means any person who, at the date of the 
payment, is entitled, if bankruptcy supervenes, to prove in the bank- 
ruptcy and share in the distribution of the bankrupt’s estate. A surety 
who has a right of proof under the Act in respect of his contingent 
liability as surety, is such a person. A payment, therefore, to or for 
the benefit of a surety, before he has teen called upon to pay as surety, 
may be a fraudulent preference.—Ae Paine, ex p. Read [1897], 
1 Q. B. 122. 

(g) An agent who, in obedience to the previous direction of his 
principal, pays away money of the principal which is in his hands, 

nowing before he makes the payment (though he did not know when 
he received the money) that the payment will when completed consti- 
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Sec. LHI. tute an act of bankruptcy on the part of the principal, is not liable to 


the trustee in the subsequent bankruptcy of the principal for the money 
so paid away. The trustee could recover the money from the agent 
only on the ground that he had paid away the money of the trustee; 
and in such a case the money would become the trustee’s money only 
on the completion of the act of bankruptcy to which his title would 
relate back, z.e., not until after the money had left the agent’s hands.— 
Ex p. Helder, re Lewis, 24 Ch. D. 339 

(4) The words ‘‘with a view,” &c., are taken from Hartshoru v. 
Sleddon, 2 B. & P. §82. 

In order that a payment of money or a transfer of property made by 
a debtor in favour of one of his creditors should be void as a fraudulent 

reference, it is sufficient that the preferring the creditor should have 
n the substantial, effectual, or dominant view with which the debtor 
made it ; it is not necessary that it should have been his sole view.— 
Ex p. Hill, re Bird, 23 Ch. D. 695. It is not sufficient that the 
creditor was in fact preferred. ‘The Court must in each case consider 
as a question of fact what was the real or dominant motive of the 
bankrupt in making the payment or transfer, and if the Court comes 
to the conclusion that the bankrupt’s real motive was, ¢.g., to save 
himself from exposure or from a criminal prosecution, the payment or 
transfer is not a fraudulent preference. It is also essential that the 
relation of debtor and creditor should have existed between the parties 
at the time when the payment or transfer was made. Consequently a 
voluntary payment to make good a breach of trust committed by the 
bankrupt is not within s. §3.—Zx p. Studbbins, 17 Ch. D. 58, followed ; 
ex p. Taylor, re Goldsmid, 18Q. B. D. 295; and see New, Prance, and 
Garrard’s Trustee v. Hunting [1897], 2. Q. B. 19. 

A payment bya bankrupt to a creditor, shortly before his bankruptcy, 
being impeached as a fraudulent preference, the case was tried before a 
jury, to whom the points submitted were :—1. Whether the bankrupt, 
when he made the payment, was unable to pay his debts as they became 
due; 2. Whether he made it with a view to give that creditor a pre- 
ference over his other creditors; and 3. Whether the payment was 
made by the bankrupt voluntarily and without real pressure, bank- 
ruptcy being reasonably imminent. The jury found in the affirmative 
on the first and third points, and in the negative on the second. On 
these findings the County Court Judge ordered the money paid to be 
refunded; but the Chief Judge reversed this decision. It was held on 
appeal that the decision of the Chief Judge was right, for that the jury 
having found, as a fact, that the payment was not made with a view to 
giving the creditor a preference, and no proceedings being taken to set 
aside this verdict, this finding disposed of the whole case, and the 
finding on the third issue was immaterial, that issue being calculated to 
mislead the jury.— Zx p. Bolland, re Cherry, L. R. 7 Ch. 24. 

In exp. Bolland both the Lords Justices said the first and second 
questions were the proper ones to leave to the jury. Ins. 338 (1857), 

or which this section is substituted, the words are ‘‘ voluntarily con- 
vey,’ &c. Lord J. Mellish, without giving a decision as to the point, 
said he thought “ voluntarily,” in the technical sense which it had 
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under the old law, means practically the same thing as “with a view Sec. LIII. 


of giving such creditor a preference over the other creditors.” See 
Hale v. Alinutt, 25 L. J. (C. P.) 267, and Freeman v. Pope, L. R. 9 
Eq. 206, and § Ch. 538. Freeman v. Pope was considered in ex p. 
Mercer, re Wise, 17 Q. B. D. 290, acase on 13 Eliz. c. 5. 

When a bill of exchange is not presented for payment at maturity, 
but is held over at the request of the acceptor and subsequently paid, 
such a payment is not within the principle of #2 re Clay G& Sons (1895), 
3 Manson 31, and may be a fraudulent preference within s. 48 of the 
Bankruptcy Act, 1883. When a trustee in bankruptcy proves that the 
debtor was insolvent at the time when he made the payment that is 
impeached as a fraudulent preference, the onus of proof shifts, and the 
party supporting the payment must show that it was not made with the 
Os a preferring him.—Re Eaton & Co., ex p. Viney [1897], 2 

. B. 16. 

The payment or delivery of the goods must be made (1) in contem- 
plation of bankruptcy, and (2) must be altogether voluntary.—Ae 
Beverley & Gibson, 1. R. 4 Eq. 198. 

In ex p. London and County Banking Co., re Brown (L. R. 16 Eq. 
391), Bacon, Ch. J., said—"* Ex p. Topham (L. R. 8 Ch.614) puts the 
matter in a very plain form. Itis the spontaneous act of the debtor 
which constitutes the offence.” 

An act which causes a distribution different from what would be 
made in bankruptcy, must be done in contemplation of bankruptcy to 
be a fraudulent preference.—Ae Carew, 8 I. L. T. R. go. See also 
Assignees of Young v. Mortarty, 1. KR. 8 C. L. 454; 8 I. L. VT. R. 
177; Assignees of Taylor v. Killyleagh Company, 1. R. 4 C. L. 120; 
Assignees of Taylor v. Thompson, 1. R. 4 C. L. 129; re Clay, 3 
Manson 31; re Eaton, ex p. Viney, W. Notes (1897), p. 50- 

(¢) In determining whether a transaction amounts to a fraudulent 
preference the Court ought now to have regard simply to the statutory 
definition contained in the section. The decisions on the subject before 
the Act may be useful as guides, but the standards laid down in them 
must not be substituted for that which is laid down in the Act.—A-x p. 
Grifith, re Wilcoxson, 23 Ch. D. 69. 

A transaction amounting to a fraudulent preference is voidable at the 
clection of the assignees.— Marks v. Feldman, L. R. 5 Q. B. 275. 

Proceedings should only be taken for the benefit of the creditors 
generally, not of an individual among them.—£-x p. Cooper, re Zucco, 
L. R. 10 Ch. §10. 

(2) In the case of Butcher v. Stead, L. R. 7H. L. 839, the House of 
Lords (Lord Selborne dissenting) held that the word ‘‘ payee” in the 
clause at the end of the section is to be read as meaning a person 
receiving payment as a creditor; and the protection given by that 
clause extends to the creditors of a bankrupt, not upon some voluntary 
instrument, but for valuable consideration, who are ignorant that any 
fraud or fraudulent preference is intended, and not merely to third 
parties dealing with persons so preferred. 

A person, himself a party to a former act of bankruptcy, available for 
adjudication, and presumably aware that an act of bankruptcy is about 
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to be committed, is not a purchaser, payee, or incumbrancer in good 
faith and for valuable consideration.”— Deering v. Roberts, re Dom- 
ville, 1 L. R. Ir. 198; 12 1. L. T. R. 118; on appeal, 3 L. R. Ir. 282. 

Payment a few days before stopping payment, and less than three 
months before bankruptcy, by an agent to his principal of a sum of 
money payable in the ordinary course of business, without any intention 
to prefer such creditor, being proved, was held not a fraudulent pre- 
ference within the meaning of the section —Z-x p. Blackburn, L. BR. 
12 Eq. 358. 

Payments made under pressure are not within the section, although 
made by a person deeply insolvent to a person aware of the insolvency. 
To make a case of fraudulent preference, the payment must be made 
by an insolvent person with a view of giving a preference to the parti- 
cular creditor over other creditors.—£x 2. Topham, re Walker, L. R. 
8 Ch. 614. See ve Adam Boyd, 15 L. R. Ir. 521. 

It was decided in the case of ex p. Zempest, re Craven, L.R. 6 Ch. 
70, that this section does not avoid, as a fraudulent preference, an Act 
which was not such under the old law. The facts of that case were as 
follow :—In October, 1869, a creditor visited his debtor’s place of 
business, and seeing that the business was misconducted, asked him to 
pay off the money. The debtor proposed to give security ona certain 
property, but the property being insufficient, it was arranged that the 
creditor should take it in satisfaction of part of his debt; and on the 
6th of December, the debtor and creditor went to a solicitor and 
instructed him to draw a conveyance accordingly. Owing to the 
illness of the solicitor, the matter was delayed, and the conveyance was 
not executed till the 3rd of February, 1870. The Lord Justice held 
that, as the conveyance was executed in pursuance of the verbal agree- 
ment made in December, in consequence of the application of the 
creditor, it was not, according to the cases decided under the old law, 
a fraudulent preference. 

For an admirable exposition of the law as to “fraudulent prefer- 
ee ”’ see the judgment of PORTER, M.R., in re Daly & Co, 19 L. R. 

r. 83. 


54. Where the goods (a) of any eae (4) have been 
taken in execution in respect of a judgment (c) or civil bill 
decree for asum exceeding twenty pounds, (@) and sold, (e) 
the sheriff shall retain the proceeds of such sale (/) in his 
hands for a period of fourteen days, (g) and upon notice 
being served on him (4) within that period (¢) of a bank- 
ruptcy petition having been presented by or against such 
trader, (4) shall hold the proceeds of such sale, after de- 
ducting expenses, (/) on trust to pay the same to the 
assignees or trustee (7); but if no notice of such petition 
having been presented be served on him within such period 
of fourteen days, (#) or if such notice having been served, 
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the trader by or against whom the petition has been pre- sx. Liv. 


sented is not adjudged a bankrupt cn such petition, or on 
any other petition (0) of which the sheriff has notice, he 
may deal with the proceeds of such sale in the same manner 
as he would have done had no notice of the presentation of 
a bankruptcy petition been served on him: Provided 
always, (#) that in case of bankruptcy the costs and ex- 
penses of such action and execution shall be retained and 
paid out of the proceeds of the sale, and the balance only 
after such payment be paid to the assignees. (9) 


(a) In re Morris, 3L. R. Ir. 451, Judge Miller held that goods in 
this section, and ins. 21, sub-s. 5, comprises chattels real as well as 
chattels personal. It would be obviously so but for s. 328 (1857), in 
which a wide distinction is drawn between ‘‘lands and tenements” 
and ‘ goods and chattels,” and for the fact that both in s. 21, sub-s. 5, 
and s. §4, it is the goods ‘‘of a trader” that are the subject-matter of 
the seizure and sale. 

(6) In the English Act the amount is ‘‘exceeding £50," and the 
word ‘‘debtor,” not ‘trader,” is used. 

A partnership had been dissolved under an order of the Court of 
Chancery, and a receiver appointed, who took possession of the partner- 
ship effects, and carried on the business. An action was subsequently 
brought against the partners on bills accepted by the frm; and judge- 
ment was signed against one of them, and his separate property 
taken in execution for a sum exceeding £50. It was held that he was 
not a tradér when execution was issued, and that the execution creditor 
was entitled to the proceeds as against the trustee in bankrupicy.— 
Dawe v. Vergera, 11 Q. B. D. 241. 

If the debtor is not a trader, and the seizure is prior, but the sale 
subsequent, to an act of bankruptcy, the execution creditor has been 
held entitled in England to the proceeds of the sale by the sheritf— Ax 
p- Rocke, re Hall, L. R. 6 Ch. 795 ; and to the proceeds of sales of 
goods seized by the sheriff before an act of bankruptcy, but sold by the 
trustee in bankruptcy.—Z-x p. Barley, re Jecks, L, R. 13 Eq. 314. See 
also Slater v. Pinder, L. R. 6 Ex. 228; L. R. 7 Ex. 95; and ex p. 
Lovering, re Peacocke, L. R. 17 Eq. 452. 

There is not, however, any section in the English Act of 1869 similar 
to s. 329 (1857), which expressly levels the debt ofa judgment creditor 
in Ireland unless it has been ‘‘ levied by seizure and sale.” The 45th 
section of the Act of 1883 is, however, substantially identical. 

Section 328 (1857) protects certain transactions, including ‘‘ execu- 
tions against the goods and chattels of any bankrupt, dowd pde executed 
and Jevied by seizure and sale,” before the filing of a petition for ad- 
judication, and without notice of an act of bankruptcy. 

(c) This section has no reference toa seizure of goods under an eegit, 
which appears to have been resorted to in England to evade this sec- 
tion. In Ireland, however, this form of execution is obsolete. The 
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cases in England are ex pg. Abbott, 1§ Ch. D. 447, and ex p. Sulver, 
17 Ch. D. 839. 

(dz) Judgment having been entered up against a trader for £48 19s. 
(the limit in the Act of 1869 is £50), the sheriff levied and sold goods 
of debtors to amount of £50 11s., which included £1 12s., costs of 
execution. It was held that the goods had been taken in execution for 
a judgment exceeding £50, and that the proceeds must be paid to the 
trustee, and not to the execution creditor.—£x p. Liverpool Loan Co., 
re Bullen, L.R. 7 Eq. 732. In Ireland, therefore, if the costs of 
executions, added to the judgment debt, exceed £20, the section will 
apply. The true construction is “ taken in execution for a sum exceed- 
ing £20 in respect of a judgment or civil bill decree.” 

In ascertaining whether an execution against a trader is for a sum 
exceeding £50, possession money may be included ifthe sheriff is com- 
pelled to take pussession.—Re Grubb, ex p. Sims, 4 Ch. D. §213 § 
Ch. D. 375. 

See also Howes v. Young, 1 Ex. D. 1463 ex p. Lithgow, re Fenton, 
10 Ch. D. 169; and ex p. Jud, Coope, & Co., re Bullen, 44 L. T. §87- 

But a creditor who has sued a trader for a debt exceeding £50 is 
entitled to abandon part of his claim, and to sign judgment for a sum 
less than £50, so as to avoid the operation of s. 87 of the Bankruptcy 
Act, 1869. Ex p. Reya, re Salinger, 6 Ch. D. 332. Or he may issue 
execution for less than £50, though he have signed judgment for more. 
—Re Hinks, ex p. Berthier, 7 Ch. D. 882. 

Judgment was signed in an action against a trader for debt and costs 
amounting to less than £50. The judgment creditor delivered to the 
sheriff a writ of 7. fa. endorsed to levy the amount of the debt and 
costs, with the expenses of and incidental to the execution. The 
expenses of and incidental to the execution, added to the amount of 
the debt and costs, made a total exceeding £50, but upon notice of a 
liquidation petition against the execution debtor, the execution creditor 
directed the sheriff's officer not to sell for an amount exceeding £50, 
and accordingly goods to the amount of £49 17s. only were sold :— 
ffeld, that the execution creditor could, by abandoning so much of his 
judgment debt as might be necessary to keep the total amount for 
which the goods were sold under £50, avoid the operation of s. 87 of 
the Bankruptcy Act, 1869, and that, therefore, the execution creditor, 
and not the trustee in liquidation, was entitled to the proceeds of the 
execution.— Zurner v. Bridget, 8 Q. B. D. 392. This, however, would 
not availin Ireland, owing to the operation of s. 329 (1857). The 
same remark applies to A/ostyn v. Stock, 9 Q. B. D. 432, which case 
was as follows :—After a seizure under a fi. fa. fora sum which was 
increased by possession money to an amount above £50, payments on 
account were made by the execution debtor, reducing the amount below 
£50. The execution creditor knew and approved of such payments, 
and authorized the sheriff to give the execution debtor further time to 
pay the balance, so that a sale might be avoided. Proceedings in 
bankruptcy having been taken against the execution debtor, his trustee 
paid the balance to the sheriff, who gave possession of the goods to the 
trustee :—It was held, that the execution creditor was entitled to the 
balance, as the proceeds of an execution for a sum not exceeding £50. 
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(e) The goods of a trader were seized on the 19th of August, under Src. LIV. 


an execution in respect of a judgment debt of £115. The holder of 
a bill of sale for £37 1cs. claimed the goods, and the sheriff issued an 
interpleader summons. On the 28th of August, a judge ordered that 
the sheriff should sell the goods, and out of the proceeds pay £37 tos. 
into Court, and pay the balance to the execution creditor, and that an 
issue should then be tried between him and the bill of sale holder as 
to the property in the goods at the time of the seizure. On the 7th of 
September, before the sheriff had sold, the trader filed a liquidation 
petition. It was held that the trustee in the liquidation was entitled 
to the goods, subject to the claim of the bill of sale holder.—Z-x p. 
Halling, re Haydon,7 Ch. D.15§7. See Crew v. Terry, 2C. P. D. 403. 
When a sheriff is in possession under several writs, some for more 
and some for less than £20, and proceeds to sell, the writs are payable 
in the order of priority, so long as there are funds to pay ; but if he 
receives notice within fourteen days after the sale of a bankruptcy 
petition, only those writs are entitled to be paid which are for sums 
not exceeding £20.—e Pearce, ex p. Crosthwaite, 14 Q. B. D. 966. 
(/) Where a debtor pays a portion of a judgment debt to the sheriff's 
officer, to prevent a sale under an execution, the money is not ‘‘ the 
proceeds of sale,”’ and belongs to the execution creditor, although 
notice was given to the sheriff in accordance with the section.—.$S/ock 
v. Holland, L. R. 9 Ex. 147. See ex 6. Brooke, L. R.g Ch. 301. See 
also re Pearson, 3 Morrell, 187; and se Cripps, Ross, & Co., 21 Q. B.D. 


2. 

The later English Bankruptcy Act, 1890, contains a provision (s. 11, 
sub-s. 2) by which the trustee 1s entitled, as against the execution 
creditor, to money paid under an execution in order to avoid sale. 
It was held in Bower v. Hett [1895], 2 Q. B. §1, that this provision 
does not affect the case of money paid to prevent seizure, and that the 
execution creditor was entitled to such money as ayainst the trustee. 

Execution in respect of a sum exceeding £20 was levied against a 
firm by seizure and sale of the partnership goods. Within fourteen 
days from the sale one of the partners presented his petition in bank- 
ruptcy, and a receiving order was made against him, due notice of the 
petition being given to the sheriff.—/e/d, that the section did not 
apply, and that the offcial receiver was not entitled as against the 
execution creditors to the net proceeds of sale in the hands of the 
sheriff.— 166 v. Brooke & Sons [1894], 2 Q. B. 338. 

(g) The fourteen days run from the date of the sale, not of the actual 
receipt of the proceeds.—Xe O'Callaghan, 9 1. L. T. R. 96. 

The notice must be given tothe sheriff himself, or some recognised 
agent for the purpose of receiving notices, or the under-sheriff or aclerk 
at his office. It will not do to give the notice to an ordinary bailiff or 
a man in possession. —Zx p. Warren, re Holland, 1§ Q. B.D. 48; 
Bellyse v. Ad‘ Gurn (1891), 2 Q. B. 227. 

Service on a sheriff’s returning officer is not a sufficient service on 
the sheriff.— Re O'Callaghan, 9 1. L. T. R. 96. 

Where a sheriff's officer and an auctioneer proceeded with the sale of 
property of a trader seized under a fi. fa., after notice by letter that the 
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debtor had filed a petition for liquidation, and a telegraphic notice that 
the Court had restrained further proceedings under the writ, they were 
held guilty of contempt, and adjudged to pay the costs of a motion to 
commit them.—Ae Bryant, 4 Ch. D. 98. 

(4) A sheriff levied execution on the goods of a trader, not knowing 
him to be such, and paid the amount to the execution creditor. After- 
wards, but before fourteen days had elapsed, the debtor filed a petition 
in the Bankrupt Court, and a notice was served on the sheriff, which 
did not state that the debtor was a trader. Held, that it would be 
unreasonable to cast on the sheriff the duty of ascertaining whether the 
debtor was in trade, and that he should have received a proper notice. 
—Lx p. Spooner, re W. Smith, 44 L. J. (Bank.) 7. Affirmed on 
appeal, L. R. 10 Ch. 168.—See Zvans v. Hallam, L. R.6Q. B. 713. 

(7) On the 29th of December, 1882, an execution was issued at the 
suit of the plaintiff against the defendants, traders, upon a judgment 
for £37 19s. 4d. debt and costs, and lodged with the sheriff, who on 
the same day seized certain goods of the defendants, and sold them on 
the roth of January, 1883, realizing by that sale £41 12s. 7d. On the 
12th of January other goods of the defendants, which were upon other 
premises occupied by them, were sold under the %. fa., and realized 
474 tos. tod. On the 24th of January, 1883, a petition in bank- 
ruptcy was presented against the defendants, under which they were 
adjudicated bankrupts on the rgth of February. The sheriff had 
notice of the petition on the 2§th of January. It was held, that the 
trustee was entitled to the whole proceeds, as the ‘‘ sale’? was not com- 
pleted until the t2th of January, within fourteen days from the receipt 
by the sheriff of notice of the filing of the petition.—/Jones v. Parcell, 
11 Q. B. D. 430. 

(4) The vesting of the debtur’s goods in the trustee relates back to 
the filing of the petition; so that an execution creditor, with notice 
of the petition, cannot seize the goods of the debtor, and huld them as 
against a subsequently appointed trustee.—£x p. Durgnan ; re Bissell, 
L. K. 6 Ch. 605. 

(¢) If an execution debtor authorizes the employment of an auctioneer, 
the sheriff may deduct proper expenses of the sale. He is only entitled 
to poundage on the amount of the execution debt.—Ae Hackett, 10 
I. L. T. R. 96. 

(m) A sheriff seized and sold goods of a trader, undera f. fa. Next 
day the trader was adjudicated a bankrupt, and notice thereof was 
given to the sheriff. Subsequently, and while the proceeds were in the 
sheriff's hands, the landlord gave him notice that a quarter’s rent was 
due. The sheriff lodged the proceeds, less expenses and costs, in the 
Bankrupt Court. Held, that the landlord was not entitled to a 
quarter’s rent out of the sum so ludged.— Re Hudson, 1 L. R. Ir. 6. 

Where a sheriff, pending a sale under a /. fa., receives notice of rent 
due, it is his duty to call upon the plaintiff to pay the rent before pro- 
ceeding toasale. If without doing so he completes the sale, and the 
execution debtor, being a trader, is adjudicated a bankrupt within 
fourteen days, and the execution is for a sum exceeding £20, the sheriff 
is bound to lodge the proceeds in Court, less the costs of the action and 
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proceeds the amount of rent due.—A’e Gavin, 3 L. R. Ir. 260. (But 
see re A Carthy, infra.) 

The sheriff in such a case is liable to an action by the landlord, 
under the statute of Anne, for not paying one year’s rent.—Gi// v. 
Wrison, 31. C.L. 544. 

Goods of a debtor were taken in execution, but before sale were 
claimed by a third party. On March 16 an interpleader order was 
made. The claimant withdrew, and on March 28 the goods were sold 
for £113. On April 7 notice of a bankruptcy petition against the 
debtor was given to the sheriff, and the trustee was held entitled to the 
money as against the execution creditor.—Heathcote v. Livesiey, tg 
Q. B. D. 285. 

A sheriff seized and sold goods of a trader under a fi. fa., in respect 
of a judgment exceeding £20, and paid one quarter’s rent to the land- 
lord, in obedience to a demand made at the time of the sale. On 
receiving a notice within this section, the Court of Appeal held that he 
was entitled to deduct the amount so paid.—A’e A/‘Carthy, 7 L. BR. Ir. 

de 

When an execution creditor paid the proceeds of a sale to the 
trustee under a mistake of law, he being in fact entitled to hold same, 
it was held that the Court had jurisdiction to relieve him, and to order 
repayment.—E£.xr p. Jumes, re Condon, L. R. g Ch. 609. 

This case was followed and extended in ex p. Simmonds, re Carnar, 
26 (). B. D. 308, where the Court of Appeal laid down the principle 
that the ordinary rule asto payment of moncy under a mistake of law 
does not apply where the payment is made to an officer of the Court of 
Bankruptcy. The Court will direct the officer to refund the money if it 
is stillin his hands ; and if it has been applied in payment of dividends, 
will order the amount to be refunded out of other moneys applicable to 
the payment of dividends. 

(2) In ex p. Villiers, re Rogers, L. R. 9 Ch. 432, the facts were 
briefly these : The bankrupt was a trader, and judgment having been 
recovered against him for a debt exceeding £600, a /. fa. was issued, 
and the sheriff seized under the writ. The sheriff sold the goods to the 
execution creditor, and having retained the proceeds for fourteen days, 
handed hack the amount, less expenses, to the execution creditor in 
satisfaction of his judgment. Some days afterwards, the debtor was 
adjudicated bankrupt on a creditor’s petition, and the trustee claimed, 
Ist, the goods sold under the execution to the creditor, and 2ndly, the 
proceeds of the sale. Upon the first argument of the case, Mellish, 
L.J., held that the sale and transfer of the goods by the sheriff was 
valid, but that the proceeds of the sale must be handed back to the 
trustee, the grounds of his judgment being that the law made the 
seizure and sale an act of bankruptcy, and void. Fortunately the case 
was re-argued before Lord Cairns and the Lords Justices, and it was 


held, Lord Justice Mellish concurring, that an execution levied by’ 


seizure and sale, although an act of bankruptcy, is not necessarily a 
void proceeding ; and that if the execution creditor had no notice of a 
prior act of bankruptcy, and no notice of a petition for adjudication is 
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given to the sheriff within fourteen days of the sale, the execution 
creditor is entitled to the proceeds, notwithstanding a supervening 
bankruptcy. Further, it was held that the sheriff may make a valid 
sale by private contract of goods seized under an execution to the 
execution creditor, and that if he sells goods seized under the same 
writ on different days, all the sales will be considered the same 
transaction. 

See ex ~. Brooke, re Hassall, L.R.g Ch. 301, in which a judgment 
debtor, expecting an execution to be issued against him, called on the 
sheriff, requested him to forbear, and when the writ was delivered to 
the sheriff, paid him part of the amount due in cash, notes, cheques, 
and bills, the remainder being afterwards paid by another person. The 
sheriff informed the judgment creditor of the fact; but before the money 
was handed over to the creditor, the debtor filed a petition for liquida- 
tion, notice of which was served on the sheriff, who nevertheless paid 
the judgment creditor the money, &c., he had received. The trustee 
under the liquidation claimed the money. fedd, that the creditor had 
ratified the action of the sheriff before the petition was filed, and that 
he was entitled to retain the money, notes, cheques, and bills. 

(0) In ve Af‘ Cammond, 9 I. L. T. R. 223, Judge Miller decided a 
question on this section. The trader presented a petition for arrange- 
ment, pending which the sheriff seized under a 4. fu. for more than 
£2). Notice of the arrangement petition was given to the sheriff. 
Subsequently a petition in bankruptcy was presented, of which also the 
sheriff, who in the meantime had sold, had notice. No adjudication 
was made on the bankruptcy petition, but the arrangement matter was 
voted into bankruptcy. The sheriff handed the proceeds of the sale to 
the execution creditor ; and they were then claimed by the assignees 
on the ground that the words ‘any other petition ” included a petition 
for arrangement. The judge, however, properly held that the meaning 
of the section could not be so extended. 

(f) This proviso is not in the Act of 1869, but was in the somewhat 
analogous section of the Act of 1861. Sec. 46, however, of the Act of 
1883 makes “the costs of the execution” a charge on the goods 
seized, and if there is a sale authorizes the sheriff to ‘‘deduct ’’ the 
costs of the execution from the ‘ proceeds.” It should be noted that 
there are no words in the English Act analogous to the words ‘‘ costs 
and expenses of such action and execution,” and the English cases, re 
Lusmore, 13 Q.B.D. 415, and ve Woodham ex p. Conder, 20 Q.B.D. 40, 
should, it is submitted, be read subject to this qualification. 

If a sheriff after notice of an act of bankruptcy on foot of which the 
debtor is afterwards adjudicated sells the debtor’s goods, he is not 
entitled to his poundage fees and expenses. Under special circum- 
stances they were allowed by the Court.—Ae Priestley, 23 L. R. Ir. §37. 

Where after seizure, but before sale, the execution debtor becomes 
bankrupt, and the messenger of the Court of Bankruptcy takes posses- 
sion of the goods seized, the sheriff is entitled to recover from the 
execution creditor the amount of expenses properly and necessarily 
incurred by him according to thescale laid down by Order III. (1885). 
—Kirk v. Purchase, 32 L. R. Ir. 359. 
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A sheriff unnecessarily removed goods seized under a fi. fa. toa 
pe auction mart, where portion of them were sold, the sale of the 
arger part being adjourned owing to insufficient bidding. ‘The execu- 
tion debtor was adjudicated bankrupt four days after the seizure. The 
sheriff claimed to retain out of the moneys in his hands fees on the 
entire sum for which execution was levied, and the expenses of the 
removal of the goods. It was held that he was entitled to fees only 
on the amount actually levied.—e Purcell, 13 L. R. Ir. 489. 

(7) This section is not applied in winding-up cases.—Ae Richards 
& Co. 11 Ch. D. 676. 
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55- Subject and without prejudice to the provisions of Transactions 


this Act relating to the proceeds of the sale and seizure of 
goods of a trader, and to the provisions of this Act avoiding 
certain settlements, and avoiding on the ground of their 
constituting fraudulent preferences, certain conveyances, 
charges, and judicial proceedings, the several transactions 
by and in relation to the property of a bankrupt which are 
protected by the said Act, shall be valid notwithstanding 
any prior act of bankruptcy. 


See ss. 328, 329, and 332 (1857). 


Certificate of Conformity. 


56. When a bankrupt has passed his final examination in 
a bankruptcy held before the Court under the provisions of 
the said Act as amended by this Act, or when a bankruptcy 
wound up by a trustee and a coinmittee of inspection as 
hereinafter provided has closed, or at any time during its 
continuance with the assent of the creditors testified by 
a special resolution, the bankrupt may apply to the Court 
for a certificate of conformity ; but such certificate shall not 
be granted unless it is proved to the Court that one of the 
following conditions has been fulfilled : : 
1. In a bankruptcy heard before the Court under the 
provisions of the said Act as amended by this Act 
that a dividend of not less than ten shillings in the 
pound has been paid out of his property, or that his 
bankruptcy or the failure to pay ten shillings in the 
pound has in the opinion of the Court arisen from 
circumstances for which the bankrupt cannot justly 

be held responsible. (a) 


protected by 
20 & 21 Vict. 
c. Bo, to re- 
main valid. 
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2. In a bankruptcy wound up by a trustee and a com- 


mittee of inspection, either that a dividend of not 
less than ten shillings in the pound has been paid 
out of his property, or might have been paid except 
through the negligence or fraud of the trustee, or 
that a special resolution of his creditors has been 
passed to the effect that his bankruptcy or the 
failure to pay ten shillings in the pound has in their 
opinion arisen from circumstances for which the 
bankrupt cannot be held responsible, and that they 
desire that a certificate should be granted to him. (4) 
The Court may suspend for such time as it deems 
to be just, or withhold altogether, the certificate in 
the circumstances following : 


(t) If a prosecution has been commenced against the 


bankrupt in pursuance of the provisions relating 
to the punishment of fraudulent debtors contained 
in the Debtors Act (Ireland), 1872, in respect of 
any offence alleged to have been committed by 
him against the last-mentioned Act: (c) 


(2) If in the case of a bankruptcy heard before the 


Court under the provisions of the said Act as 
amended by this Act, the Court is of opinion that 
the bankrupt has not made a full disclosure and 
discovery of his estate and effects, or has made 
default in giving up to his creditors the property 
which he is required by the said Act or this Act 
to give up: (d) 


(3) If in the case of a bankruptcy wound up by a 


trustee and a committee of inspection, it appears 
to the Court on the representation of the creditors 
made by special resolution, of the truth of which 
representation the Court is satisfied, or by other 
sufficient evidence, that the bankrupt has not 
made a full disclosure and discovery of his estate 
and effects, or has made default in giving up to 
his creditors the property which he is required by 
the said Act or this Act to give up. — 


(2) ‘*The words ‘ justly be held responsible’ cannot mean legally 
responsible. They must mean ‘ irrespective of legal liability and of the 


i i 
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condition in which that legal liability has left the bankrupt, namely, 
bankruptcy.’”’—Per WALKER, Lord Ch., in re Dowztt [1892], 1 I. R. 
517- See also re Lord Colin Campbell, 20 Q. B.D. 816; re Betts 
and Block, 19 Q. B. D. 39. This last case was affirmed in the House 
of Lords under the name of Board of Trade v. Block, 13 Ap. C. 570. 

If a trader without capital embark in business, and incur debts, his 
certificate will be suspended, though there is no charge of dishonesty 
or concealment of property.—Ae Al‘ Neillage, 3 3. L. 1. R. 588. 

A creditur will be permitted at a certificate meeting to oppose the 
granting of a certificate, although he did not make his deposition till 
after the passing of the final examination. Vexatious litigation is a 
proper subject to be inquired into as to a trader’s conduct.—Ae Wall, 
I. R. 4 Eq. 203. 

Imperfectly kept books will be taken into account upon application 
by traders for a certificate of conformity, the words of the certificate 
being ‘‘ having regard to the conformity of the bankrupt to the law of 
bankruptcy, and to his conduct as a trader." —Ae Harris, 81.L.T. R. 
121. 

Intentional ignorance of the circumstances of a firm, or wilful in- 
action in relation to its business, will not exculpate a member of the 
firm who seeks a certificate of conformity, where a failure to pay ten 
shillings in the pound has arisen from circumstances for which in other 
respects the bankrupt ought justly to be held responsible.’—£-x /. 
Barkire, re Spotten & Co.,12 1. L. T. R. 15. 

See under the old law in England ex p. Darnford, 4 DeG. & S. 
29; ex p. Staner, 2 D. M. & G. 263; and ex p. Rufford, 2 D.M. & G. 
2 
% This sub-section is in substance taken from s. 48 (1869). , 

Where the special resolution has been passed, the Court has no dis- 
cretionary power to refuse the bankrupt’s application.—Zx p. Hamilton, 
9 Ch. D. 694. 

c) Debtors Act (Ireland), 1872, ss. 11, 12, & 13. 

a) Ex p. Warwick, 6 VD. M. & G. 749. 


57. The certificate of conformity shall be in writing under 
the seal of the Court, and the hand of one of the judges of 
the Court, and shall certify that the bankrupt has made 
a full discovery of his estate and effects, and in all things 
conformed, and that so far as the Court can judge there 
does not appear any reason to question the truth or fulness 
of such discovery; and shall be in the form contained in 
schedule (B.) to this Act annexed, or to the like effect, and. 
notice of the allowance of such certificate shall be advertised 
in the Dublin Gazetfe in such manner as may he directed 
by any general order to be made in pursuance of this Act. | 


M 
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Sec. LVIII. 58, The certificate of conformity shall not release the 

Eftectof | bankrupt from any debt or lability incurred by means of 

certificate. any fraud or breach of trust, nor from any debt or liability 
whereof he has obtained forbearance by any fraud, (a2) but 
it shall release the bankrupt from all other debts provable 
under the bankruptcy, (4) with the exception of— 

(1.) Debts due to the Crown: (c) 

(2.) Debts with which the bankrupt stands charged at 
the suit of the Crown, or of any person for any 
offence against a statute relating to any branch of 
the public revenue, or at the suit of the sheriff or 
other public officer on a bail bond entered into for 
the appearance of any person prosecuted for any 
such offence : 

And he shall not be discharged from such excepted debts 
unless the Commissioners of the Treasury certify in writing 
their consent to his being discharged therefrom. 

A certificate of conformity shall be sufficient evidence of 
the bankruptcy and of the validity of the proceedings 
thereon, and, in any proceeding that may be instituted 
against a bankrupt who has obtained a certificate in respect 
of any debt from which he is released by such certificate, 
the bankrupt may plead that the cause of action accrued 
before he became bankrupt, and may give this Act and the 
special matter in evidence. (@) 


(a) A solicitor brought an action without authority, and was ordered 
to pay the costs. Held that the liability was incurred by fraud.— 
Jenkins v. Fereday, L. R. 7 C. P. 358; see Ramskill v. Edwards, 
31 Ch. D. Ioo. 

Where adebt has been incurred by one of several partners for which 
the partnership is liable, and the partnership goes into liquidation under 
the Bankruptcy Act, 1869, a partner who has received his order of 
discharge is not thereby released from such debt if it was incurred by 
fraud, though he himself was innocent of such fraud.—Coofer v. 
Prichard, 11 Q. B. D. 351. 

An action was brought, pending bankruptcy, against the bankrupt 
for a debt incurred by fraud; and the plaintiff was held entitled to 
recover judgment, not to be enforced until the debtor obtained his 
discharge.— Ross v. Gutteridge, §2 L. J. (Ch.) 280. 

A promoter of a company, who made a secret profit, was sued and 
made liable to a specific sum upon that footing. He then went into 
liquidation, and obtained his certificate of discharge. It was held that 
the debt was incurred both by ‘‘ fraud” and “ breach of trust’? within 
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the meaning of the section—Zmma Silver Mining Co. v. Grant, 17 Sec. LVIII. 


Ch. D. 122. 

(4) See the cases in which liability to pay money on a contingency 
was held to be not provable under s. 257 (1857), and see Cary v. 
Dawson, L. R. 4 Q. B. 568, and Xent v. Thomas, L. RK. 6 Ex. 312. 

See as to the effect of a certificate in releasing a creditor from the 
costs of an action where the verdict was obtained after the adjudica- 
tion, and the costs were therefore not provable upon his estate.— 
Maushan v. Vinesberg, L. R. 3 C. P. 3183 dissented from in Szmpson 
v. Adirabita, L. R. 4 Q. B. 257; see Haswell v. Thorogood, 7 B. & C. 
705, and s. 261 (1857). See also Vint v. Hudspeth, 30 Ch. D. 24. 

In ex p. Peacock, L. R. 8 Ch. 682, a verdict for breach of contract 
was obtained before the commencement of the bankruptcy, but the 
costs were not taxed, or judgment signed, till afterwards, and it was 
held that the whole claim was provable. 

An order of discharge granted to a debtor who is one of a partner- 
ship firm, in his separate bankruptcy, releases him from his joint as 
well as his separate debt.—Zx p. Hammond, L. R. 16 Eq. 614. 

Prior to his bankruptcy the defendant effected a policy of insurance 
on his life, to secure a debt of £700 due to the plaintiff. In 1870 he 
was adjudicated bankrupt in England, and a composition was agreed 
on which included the £700. Defendant obtained an order of dis- 
charge, s. 49 (1869) analogous toa certificate under this section. Sub- 
Sequently he agreed to effect a new policy of insurance with another 
company, to secure the same £700, and £70 paid by the plaintiff to 
keep the former policy alive, and he undertook to pay the plaintiff any 
money he should pay for premiums with interest. In an action for 
amount of premiums so paid and interest, the Common Pleas held that 
the contract was a wholly new one subsequent to the bankruptcy, and 
tuled for the plaintiff that there was good consideration.—/oAnstone v. 
The O Donoghue, 15 1. L. T. R. §2. 

A mortgagor of lands who has sold his equity of redemption therein, 
and has also been discharged by process of bankruptcy from all per- 
sonal liability under the mortgages, will be regarded as a stranger to the 
estate; and the equities in favour of puisne incumbrancers which might 
otherwise have existed against him as such mortgagor, will not be 
revived by a subsequent repurchase of the lands.—Xe Estate of Robert 
Howard, ex p. Charles Howard, 29 L. R. Ir. 266. 

(c) As to the rights of the Crown see ex p. Postmaster-General, re 
Bonham, 10 Ch. D. 595. 

Debts due to the Crown’ means all provable demands which the 
Crown has against the bankrupt, whether they have become payable 
Or not, and whether they are in point of law strictly debts or not.— 
Per Mellish, L. J.; ex p. Kemp, L. R. 9 Ch. 383. 

A debt due to the Crown, together with the costs incurred in pro- 
ceedings to enforce it, is a preferential debt upon the assets of the 
bankrupt.—e 7. Corley, 23 L. R. Ir. 249. 

The Crown is bound by the section as to disclaimer of onerous 


Property.—-_Re Thomas, ex p. Commissioners of Woods and Forests, 
21.Q. B.D. 380. 
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(2) The Court of Appeal in England decided in Elmsire v. Corrée, 
4 Q. B. D. 295, that a certificate of discharge was valid against a 
creditor whose name the debtor omitted from the list of creditors 
delivered to the Registrar. 

Where a debtor, after having obtained an order of discharge, pro- 
mises, for a new and valuable consideration, to pay a debt which has 
been released by the discharge, an action lies against him for the 
amount of the debt.—/akeman v. Cooke, 4 Ex. D. 26. See Heather v. 
Webb, 2C. P.D.1. 

But in Ireland, the section (s. 147 of the Act of 1857) making void 
a contract to pay a demand from which the certificate discharges a 
bankrupt, is still in force. The corresponding section of the Act of 
1861 was not re-enacted in the Act of 1869 or 1883. See Aiminsé y. 
Van Praagh, L. R. 8 Q. B. I, as to the effect of s. 164 (1861). 

A bill of sale purporting to assign chattels to be subsequently brought 
on the premises, amounts only to a contract to assign; and by the 
breach of this the debtor incurs a liability provable in his bankruptcy 
(s. 46). After the bankrupt’s discharge, the grantee of the bill of sale 
cannot seize chattels subsequently brought on the premises.—Collyer v. 
Jsaacs, 19 Ch. D. 342. See Thompson v. Cohen, L. R. 7 Q. B. §27, 
and Colev. Kernot, L. R.7 Q. B. 534, #. 

The rule in Labouchere v. Dawson (Law Rep. 13 Eq. 322), by which, 
in the case of a voluntary sale, the vendor of the goodwill of a business 
is precluded from afterwards soliciting the former customers of that 
business, cannot be extended to the case of a compulsory alienation. 
The obligation enforced by the rule is purely personal, and not a mere 
incident to the transfer of property. Therefore the purchaser of the 
goodwill of a business from ‘a trustee in bankruptcy or liquidation has 
no right to restrain the bankrupt or liquidating debtor from setting up 
bond fide afresh business, and soliciting the customers of his former 
business.— Walker v. Mottram, 19 Ch. Div. 355. 


59. The certificate of conformity shall not release any 
person who at the date of the adjudication was a partner 
with the bankrupt, or was jointly bound, or had made any 
joint contract with him. , 


60. When a person who has been made a bankrupt has 
not obtained his certificate, (2) then from and after the 
passing of the final examination, or the close of the bank- 
ruptcy, as the case may be, the following consequences 
shall ensue :— 

1. No portion of a debt provable under the bankruptcy 
shall be enforced against the property of the person 
so made bankrupt until the expiration of three years 
from the passing of the final examination or the close 
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during that time if he pay to his creditors such 
additional sum as will, with the dividend paid out of 
his property during the bankruptcy, make up ten 
shillings in the pound, he shall be entitled to a cer- 
tificate of conformity in the same manner as if a 
dividend of ten shillings in the pound had originally 
been paid out of his property: 

2. At the expiration of a period of three years from the 
passing of the final examination or the close of the 
bankruptcy, as the case may be, if the debtor made 
bankrupt has not obtained a certificate of conformity, 
any balance remaining unpaid in respect of any debt 
proved in such bankruptcy (but without interest in 
the meantime) shall be deemed to be a subsisting 
debt in the nature of a judgment debt, and subject 
to the rights of any persons who have become 
creditors of the debtor since the passing of the final 
examination or the close of the bankruptcy, as the 
case may be, (c) may be enforced against any pro- 
perty of the debtor with the sanction of the Court, 
but to the extent only, and at the time and in the 
manner directed by the Court, and after giving such 
notice and doing such acts as may be prescribed in 
that behalf. 


(a): The status of an uncertificated bankrupt will probably prove to 
be matter of more serious importance under the new law than it was 
under the old, when, as a rule, bankrupts who surrendered obtained 
their certificates, whether their estate paid five pence or five shillings 
in the pound. 

In ex p. Dewhurst, in re Vanlohe, 1... R. 7 Ch. 185, it was decided 
that while money received by an uncertificated bankrupt might be inter- 
cepted by the trustee, so long as it was in his hands it could not, if paid 
ste for value, be followed, even though the person to whom it was 
paid had notice of the bankruptcy. 

It was held in Afotion v. Moojen, L. R. 14 Eq. 202, that an uncer- 
tificated bankrupt cannot, as plaintiff, sustain a bill in equity to undo 
fraudulent treatment where the Court of Bankruptcy is competent to 
deal with the case. The proper course for a defendant to adopt in the 
event of an uncertificated Saakript filing such a bill, is to demur. The 
doctrine is an old one that a bankrupt who has not obtained his certi- 
ficate cannot sue in the Court of Chancery, even though he should 
allege fraud and collusion in those who have charge of his property. 
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See Heath v. Chadwick, 2 Phill. 649; Rochfort v. Battersby, 2 H. L. 
388. The Court of Chancery will interfere, even at the bankrupt’s 
instance, if the bankrupt is not able, to relieve him against fraud. 
Wearing v. Ellis, 6 D. M. & G. 596; Zroup v. Ricardo, 13 W. R. 147. 
The disability of a bankrupt to sue is not a personal disability ; but 
relates only to his property.—Semple v. London and Birmingham 
Ratlway Co., 9 Simon, 209. But see Payne v. Dicker, L. R. 6 Ch. 578. 

An uncertificated bankrupt having lodged a caveat in the Probate 
Court, it was ordered that the caveat should be set aside unless he gave 
security for costs.— Lambert v. Bassett, 1. R. 11 Eq. 291. 

An undischarged bankrupt may maintain an action, in respect of a 
debt due to him for work and labour done after his bankruptcy, if the 
trustee does not interfere.—/ameson v. Brick and Stone Company, 
Limited, 4 Q. B. D. 208. 

An uncertificated bankrupt cannot maintain an action for mali- 
ciously procuring his bankruptcy, or for maintenance. — Afe(ropolitan 
Bank v. Podley, 10 Ap. C. 210. 

A plaintiff became bankrupt pending the action, and some of his 
creditors executed a deed binding themselves, if F., one of the creditors, 
carried on the action with diligence at his own expense, to indemnify 
him.— He/d, on the principle of Seear v. Lawson, 1§ Ch. D. 426, not 
champertous; Guy v. Churchill, 40 Ch. D. 481. 

Judgment having been given restraining defendant from making, &c., 
instruments of a certain construction, as being an infringement of 

laintiff’s patent, defendant appealed, but before the appeal was heard 
came bankrupt. e/d, that he had still such an interest in being 
relieved from the injunction as entitled him to proceed with the 
hearing of the appeal on giving security for costs.—United Telephone 
Company v. Bassano, 31 Ch. D. 630. 

(4) The bankruptcy of P. having been ordered to be closed, a testator 
died, having by will bequeathed to P. one-fifth of his residuary estate. 
P. had not obtained nor applied for his order of discharge. The trustee 
in bankruptcy claimed the share. Vice-Chancellor Bacon decided that 
the bankruptcy, though closed, continued for certain purposes, but not 
for the purpose of vesting the bankrupt’s after-acquired property in the 
trustee.— Re Pettit's Estate, 1 Ch. D. 478. 

The operation known as “the close of the bankruptcy ” is the crea- 
tion of the Act of 1869, s. 47, and is unknown in Ireland save in cases 
under the trustee sections. See s. 113 (1872). In ordinary cases 
after-acquired property vests in the assignee up to the time that the 
bankrupt obtains bis certificate. It will be important to bear the dis- 
tinction between the statutes in view in considering cases under this 
section, which has been copied from s. 54 (1869), simply substituting 
the word “certificate” for the word ‘‘ discharge.” 

(c) An adjudication against a debtor who has not obtained his dis- 
charge under a previous adjudication, and has been allowed to trade, is 
not void.—Zx ~. Watson, re Roberts, 12 Ch. D. 380. See also ex fg. 
Williams, L. R. 20 Eq. 743. 

A resolution for liquidation was passed in the case of a debtor, de- 
claring that he should be entitled to his discharge on paying 2s. in the 
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pound. This sum had not been paid. The debtor went into business, 
and again petitioned for liquidation. Both old and new creditors were 
summoned, and a resolution empowering the trustee to sell the debtor’s 
estate to him for £475 was passed. The trustee under the first 
liquidation claimed, and was held entitled to, the after-acquired pro- 
perty.— Ex p. Ford ; re Caughey, t Ch. D. §28. See re Clark, ex p. 
Beardmore [1894], 2 Q. B. 393. 

In 1870, E. was adjudicated a bankrupt, and was allowed by the 
trustee to carry on his business for the benefit of his creditors. In 
1875, a creditor, whose debt had been contracted whilst, and who was 
ignorant of the circumstances under which, E. was so trading, obtained 
a judgment against him, under which the sheriff seized in execution 
furniture which E. had acquired by means of the profits of such trading. 
Upon an interpleader issue, in which the trustee was plaintiff and the 
execution creditor defendant, it was held upon the authority of 7rouvh- 
ton v. Gitley (Amb. 629), that, as a Court of equity would, under the 
circumstances, decree the goods to be the goods of the execution 
creditor, the same result must follow upon an interpleader issue in a 
Court of law.—LZngelback v. Nixon, L. R. 10 C. P. 645. 

See further as to fresh trading by an undischarged debtor under the 
Act of 1869, ex p. Bolland, re Dysart, 9 Ch. D. 312. 

When a bankrupt has not obtained an order of discharge, a creditor 
who has proved in the bankruptcy, and who is being sued by the bank- 
rupt, or by his executor, after his death, for a debt due to the bankrupt 
on a contract entered into after the commencement of the bankruptcy, 
cannot pories: the period of three years from the close of the bank- 
ruptcy, set off the unpaid balance of his proved debt against the sum 
claimed in the action. The scope of the Act is that, during the period 
of three years after the close of the bankruptcy, none of the creditors 
who could prove in the bankruptcy shall be able to obtain a preference 
over the others, and that after the expiration of the three years, the 
unpaid balances of the prove: debts shall be enforced against the 
property of the debtor only under the direction of the Court of Bank- 
ruptcy, so that any sums which may be thus recovered may be dis- 
tributed among the creditors who have proved pari passu.—n re 
Smith, Green v. Smith, 22 Ch. D. §86. 

In ex p. Kelly, re Simmons, 7 Ch. D. 161, it was decided that this 
section does not enable the Court to sanction proceedings against the 
estate of a deceased uncertificated bankrupt, and that the proper course 
would appear to be to commence an administration action, for which 
the leave of the Bankrupt Court was not required. See, however, re 
Smith, Green v. Smith, 24 Ch. D. 672, the note of which is as follows: 
An undischarged coral os died intestate within three years after the 
close of his bankruptcy, having in the interval acquired fresh property 
and contracted fresh debts. Onlya small dividend had been paid in 
the bankruptcy, and the bankrupt had not, after the close of the bank- 
ruptcy, made any further payments to the creditors who had proved. 
An action was cide by one of the new creditors to administer the 
bankrupt’s estate. The estate was sufficient to pay the costs of the 
action, to pay the new creditors in full, and to leave a surplus. This 
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surplus was claimed by the old creditors :—/Ze/d, that the administratrix 
was entitled to the surplus, and that the old creditors had no right to 
it. The creditors of an undischarged bankrupt under the Act of 1869 
have no rights against property acquired by him after the close of the 
bankruptcy, except such rights as are given to them by s. 54, and 
those rights cannot be enforced after the death of the bankrupt. 
S. 12 applies to property acquired by an undischarged bankrupt after 
the close of the bankruptcy as well as to property divisible among the 
creditors in the bankruptcy. 

Now s. 12 (1869) provides that no creditors shall have any remedy 
against the property of the bankrupt, except in manner directed by the 
Act. There is no analogous section in the Irish Acts, and the decision 
in 7é Swzth turned upon this section. 

An undischarged bankrupt mortgaged a contingent reversion to 
which he was entitled. The mortgagees, being unable to obtain pay- 
ment of the mortgage-debt, put up the reversion for sale, subject to 
the rights of the trustee and of the creditors under the bankruptcy. 
The trustee thereupon obtained from the judge a perpetual injunction 
restraining the mortgagees from proceeding with such sale :-—AHeld, 
that the judge had no jurisdiction to grant such an injunction.—Ae 
Evelyn, ex p. General Public Works and Assets Company (1894), 2 


Q. B. 302. 
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. 61. Notwithstanding that the several requirements of the 
one hundred and forty-ninth and one hundred and fiftieth 
sections of the said Act with respect to composition after 
bankruptcy may have been complied with, it shall be lawful 
for the Court to refuse to annul the adjudication, and to 
order that the bankruptcy shall continue, if at either of the 
meetings mentioned in said one hundred and forty-ninth 
section, or at any adjournment of either of said meetings, 
it shall be shown that the offer of compositiun made by the 
bankrupt or his friends is not reasonable and: proper to be 
executed under the control of the Court. 


. In ex p. Cobh, re Sedley, L. R. 8 Ch. 727, @ resolution to accept a 
composition was set aside, where it appeared that it was passed for the 
benefit, not of the creditors, but of the debtor. In ex p. Page, 2 Ch. 
D. 323, the assets of the debtor were £371, and thedebts £1,271; and 
the Court refused to register a resolution to accept a composition of Is. 
in the pound. See also re Zerrall, 4 Ch. D. 293, ex p. Russell, re 
Robins, 22 Ch. D. 778, and ex p. Hudson, re Walton, 22 Ch. D. 773. 
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62. The word ‘* process ’’ in the said Act and this Act 
shall include an affidavit registered under the provisions of 
the Act thirteen and fourteen of the Queen, chapter twenty- 
nine, and the Acts amending the same, (@) and a debtor’s 
summons under this Act. (3) 


(2) Such registration was not ‘process’ within s. 343 (1857).— 
Rooney’s Estate,81.L. T. R. 125: re Lambe’s Estate, 1. R. 3 Eq. 
286; 31. L. T. R. 224. For the cases as to “‘ process” see note to 
S. 343 (1857). 

(4) If the debtor have obtained protection from process, no debtor's 
summons will be issued pending the arrangement proceedings. But if 
a debtor’s summons has been issued and served before protection is 
obtained, and an act of bankruptcy is committed by the debtor not 
paying or compounding for the debt within the specified time, the 
summoning creditor is entitled to obtain an adjudication.—Ae Arr, 
1L. R. Ir. 67,121. L. T. R.g3 re M Veigh, § L. R. Ir. 177. 


63. A secured creditor (a) shall for the purpose of voting 
(6) at any meeting of creditors in any arrangement or in any 
composition after bankruptcy under the said Act or this Act, 
be deemed to be a creditor only in respect of the balance 
(if any) due to him, after deducting the value of his 
security ; (c) and the amount of such balance shall, until 
the security be realized, be determined in the prescribed 
manner. (¢@) He may, however, at or previously to any 
such meeting give up the security, (e) and thereupon he 
shall rank as a creditor in respect of the whole sum due to 
him. 

. G. O. 85 to 89, inclusive. 

(2) See the definition of ‘‘ secured creditor” in s. 4. 

. (6) Where under an analogous section in England, s. 16, sub-s. 4 
(1869), a secured creditor voted without producing his security, the 
chief judge held that the vote was good, but that the security was for- 
feited.—Zx p. Ashworth, re Hoare, L. R. 18 Eq. 705. 

(<) In ex p. Brett, re Howe, L. R. 6 Ch. 838, the Lords Justices 
decided that a conditional acceptance was a security, under the follow- 
ing circumstances:—R. & Co. consigned goods to H. for sale, and 
drew bills on him which they endo to B., to whom they handed the 
bills of lading as a security, and wrote to H. asking him to accept the 
bills as against the goods. H. gave an acceptance: ‘“ Accepted, payable 
at the I. Bank on the delivery up of the bills of lading.” At the time 
when the bills became payable, the affairs of H. were in course of 
liquidation by arrangement; and it was held that the conditional 
acceptance made the security of B. virtually a security on Property of 
H., and that B. could not prove against the estate of H. without 
deducting the value of the security. 
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An action upon an overdue bill of exchange for £1,200 was brought 
against the acceptors. The defendants obtained leave to appear and 
defend the action upon paying into court £880 to abide the event. An 
order was afterwards made referring the matter in dispute to arbitra- 
tion. Before any award was made, the defendants filed a liquidation 
petition. The trustee having claimed the £880 for distribution among 
the creditors generally, and obtained an order restraining further 
proceedings in the arbitration, it was held that the plaintiff in the 
action was a secured creditor, and that an inquiry must be directed to 
ascertain to how much of the £880 he was entitled.—Zx g. Banner, 
re Aeyworth, L. R. 9 Ch. 379. 

A judgment creditor became transferee of a mortgage of real estate 
belonging to the debtor. He then issued a writ claiming an account 
of what was due to him on both mortgage and judgment, with payment 
and other relief; and on the same day obtained an ex farte order for 
an interim receiver extending over seven days. At the expiration of the 
seven days he obtained, on motion upon notice, an order absolute for 
arp nen of the same person to be receiver. On the same day the 
debtor filed a liquidation petition, and a motion in bankruptcy by the 
trustee to stay the action was refused. The creditor had not sued out 
an elegit. It was held, that the appointment of the receiver was such 
a delivery in execution by lawful authority of the mortgaged lands as 
to render the judgment creditor a ‘‘ secured creditor,” and that he was 
entitled to hold the lands comprised in the mortgage deed as a security 
for his judgment as well as for his mortgage debt.—Zx p. Evans, re 
Watkins, 11 Ch. D. 691 ; 13 Ch. D. 2§2. 

A creditor having securities not specifically appropriated to any par- 
ticular debts may apply them in discharge of whatever liabilities of the 
bankrupt he may think fit, and prove in respect of the unsecured debts. 
He can neither prove nor vote in respect of the secured debt until he 
realizes his security and it has proved deficient, or unless he has valued 
it. Until he prove in respect of such debt, he cannot participate in 
any intermediate dividend.—Re Greer, ex p. Provincial Bank, 1. R. 
I . orth 111, L. T. R. 109; following Prior v. Jenkins, 37 L. T. 
(N. S.) 51. 

Bills held by a banker ‘‘ pending discount ” are not ‘securities on 
the bankrupt’s estate.”"—E-x p. Schofield, re Firth, 12 Ch. D. 337. 

Proof in the liquidation of the estate of a mortgagor by a first 
mortgagee for his whole debt, and giving up the security to the trustee, 
put the trustee, under the operation of the statute, in the place of the 
first mortgagee, and do not accelerate the rights of subsequent mort- 
gagees.—Cracknall v. Janson, 6 Ch. D. 735. In conformity with this 
it was held that a trustee in bankruptcy does not by purchasing from 
the first mortgagee of the bankrupt extinguish the first mortgage, and 
make the second mortgagee the first incumbrancer on the estate. But 
such a purchase does not extinguish the right of the second mortg 
to redeem.— Bell v. Sunderland Building Society, 24 Ch. D. 618. 

In ex p. West Riding Bank, re Turner, 19 Ch. D. 105, Jessell, M:R., 
explained the principle of bankruptcy law as to securities in a few 
words, ‘A man,” he said, “is not allowed to prove against a bank- 
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rupt’s estate, and to retain a security which, if given up» would go to Sec. LXIIL. 
e 


augment the estate against which he proves. That is t 
the whole thing.”—P. 112. 

(a) The General Orders which provide for the working out of the 
section are Nos. 85 to 89, inclusive. 

The rule applies only where the debt is payable out of the estate to 
which the security belongs ; that is, where the same estate is debtor to 
the amount due on the security and creditor by the value of the same 
security. —See ex ~. Parr, 1 Rose, 76; ex p. Bloxham, 6 Ves. 449; 
ex p. Goodman, 3 Madd. 3733; ex p. Sammon, 1 D. & C. 564; ex p. 
Wilson, 2 Jur. 67. If one partner mortgage his own property for the 
debt of the firm, the creditor is allowed, on the bankruptcy of the firm, 
to prove for his whole debt against the joint estate, and yet retain the 
mortgage security given by the partners.—Zx pg. Peacock, 2 Gl. & J. 


principle of 


A joint and separate creditor of one or more bankrupt partners who 
has a security for his debt, may prove for his whole debt against the 
estate to which the security does not belong, and retain and make what 
use he can of his security —Z£x ~. Bate, 3 Deac. 358; ex p. Smith, 
3 Deac. 597; ex p. Groom, 2 Deac. 265. Or he may give up his 
security, prove for the whole debt due on z¢ against the estate to which 
it belongs, and for the residue against the other estate, thus splitting 
his demand, and proving for part against the joint estate, and for the 
residue against the separate estate.—Zx p. Ladbroke, 2 Gl. & J. 81; 
Cx f Hill, 3 M. & A. 175. See Rolfe v. Flower, Salting, & Co., 
L. R.1 P. C. 28. 

A secured creditor who proves for the balance of his debt, less the 
assessed value of his security, is bound to pay over to the trustee any 
excess realized from the security beyond the assessed value; and this 
although the trustee does not object to the assessment or offer to 
redeem.—£x p. King, re Palethorpe, L. R. 20 Eq. 273. 

In proceedings for arrangement, it appears from a recent case in the 
House of Lords, Société Générale de Paris v. Geen, 8 App. C. 606, that 
a creditor who proves for the value of his debt after deducting the 
assessed value of his security, and afterwards realizes his security, must 
pay to the debtor any surplus realized above the assessed value after 
allowing interest on the assessed value from the realization. See Baines 
v. Wright, 16 Q. B. D. 330; and ex p. Mann, 5 Ch. D. 367. 

By the articles of association of a joint-stock bank it was provided 
that the shares of every shareholder should be always subject to a lien 
thereon in favour of the bank for all moneys from time to time due from 
him to the bank in respect of any call, or as a debt or liability to the 
bank from him alone, or jointly with any other person. At the com- 
mencement of the bankruptcy of two partners, some shares in the bank 
stood in the name of A., one of the two. The shares were in fact 
partnership property, though the bank did not know that anyone but 
A. was interested in them. The partners owed the bank a large debt 
for moneys advanced tothem. The whole of this debt had been con- 
tracted since the shares (which were originally the property of A. alone) 
had become partnership property. Held (dudstante Narnes L.J.), that 
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prove against that estate for the balance of their debt after deducting 
the value of the shares —Ae Collze, exp. Manchester and County Bank, 

Ch. D. 481. 

: (ec) When a creditor values his security and proves for the rest of his 
debt, he is, if he has to realize the security, entitled out of the surplus to 
his costs of so doing.—lz re Love,g L. R. Ir. 6 

The defendant became surety for the repayment of a sum of money 
advanced by the plaintiff to P. Under the terms of the contract of 
suretyship, P. deposited with the plaintiff a policy of insurance on his 
life by way of collateral security. P. failed to pay the premiums on the 
policy, which in consequence Japsed. Subsequently to the expiration 
of the policy P. became bankrupt, and the plaintiff proved against P.’s 
estate for the whole amount of the debt due to her, without putting any 
value on the policy, which was consequently ordered by the Court of 
Bankruptcy to be delivered up to the trustee. The question was 
whether the plaintiff, by adopting that course, had discharged the 
defendant from his liability as surety. Held, affirming the decision of 
Manisty, J., that she had not, and for two reasons: first, that the 
defendant’s position had not been altered by the surrender of the policy 
to the trustee, for, having lapsed, it was a mere piece of waste pa 
of no marketable value whatever ; and, secondly, that, even assuming 
it had some value, and could, therefore, be said to be a security, the 

laintiff was none the less entitled to exercise the option given by the 

ankruptcy Act of surrendering the security to the trustee and proving 
for the whole debt, because there happened to be a surety for the pay- 
ment of that debt.— Rainbow v. Jugeins, § Q. B. D. 422. Z 

If by a dond fide mistake a creditor omits when proving to value his 
security, he is entitled to have the mistake rectified.—Ex p. Whitton, re 
Greaves, 43 L. T. 480. 

In re Holmes, ex p. Woods, 43 L. T. 447, it was held that the Court 
had not jurisdiction, on the application of a creditor who had not 
proved, to order the sale of his security, and that the proper course was 
to realize the security on the mortgage in the usual way, and prove for 
the deficiency. But see While v. Simmons, L. R. 6 Ch. §55; and the 
ordinary practice both in Ireland and England is for the mortgagee to 
file a charge to have his security realized. 

The executor of a creditor of a bankrupt filed a proof of debt for 
45,750, which included the value of fifty Northern Pacific shares; and 
subsequently applied to the judge in bankruptcy for leave to withdraw 
the proof or have it reduced by the value of the shares on the ground 
that he had only after the proof was made learned that the shares had 
been lodged by the bankrupt with the defendants. The application 
was refused with costs. In an action for a declaration that the de- 
fendants were trustees of the shares for the plaintiff, the Court of 
Appeal, on grounds distinct from the application in bankruptcy, de- 
cided for the defendants; but it was also held by ASHBOURNE, L.C., 
and FITZGIBBON, L.J., dubitante BARRY, L.J., that the plaintiff having 
tried to get released from the fetters of that proof, and not having 
appealed, was not at liberty to ask a Court to compel the defendants 
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toreplace the shares which were sold pursuant to the order of the Court 
of Bankruptcy.—one v. Boyle, Low, Murray, & Co., 27 L. R. Ir. 


137: 


64. So soon as the resolution or agreement made by any 
arranging debtor under the said Act, as amended by this 
Act, shall have been carried into effect, and the creditors of 
such arranging debtors shall have been satisfied according 
to the tenor thereof, the Court shall give to such arranging 
debtor a certificate under the seal of the Court in the form 
contained in the Schedule (C) to this Act annexed, or to 
the like effect ; and such certificate shall thenceforth operate 
to all intents and purposes as if the same were a certificate 
of conformity under a bankruptcy under the said Act as 
amended by this Act. 


G. O. 138. 

This section has been substituted for s. 352 (1857), under which it 
was held that the consent of the creditors was necessary to enable the 
Court to grant a certificate.—Xe Arranging Trader, § I. L. T. R. 125, 

In re Lambe, 1. R. 3 Eq. 286, it was held that s. 352 (1857) had a 
prospective effect only, and did not deprive a creditor of a security 
which he had legally obtained prior to the granting of the certificate. 

Where creditors accept a composition, relying on the truth of an 
arranging debtor’s schedule of assets, the Court will withdraw the cer- 
tificate of the debtor, and put the case into bankruptcy, upon satisfactory 
evidence that valuable property was omitted from the schedule.—e 
Arranging Trader, 9 1. J. (N. S.) 120. 

The arranging petitioner had accepted a bill of exchange. Notice of 
the proceedings in the arrangement was given to the drawer. The debtor 
got his certificate; but it was held not to protect him from execution 
on a judgment in an action by the indorsee of the bill.— Levy v. Herne, 
5 Ex. 257. See Allard v. Wesson, 7 Ex. 753. 

See as to the effect of a certificate in an arrangement case upon the 
liability of a surety for the debtor, the notes to s. 354 (1857). 

Decisions on the composition section of the Act of 1869 (s. 126) are 
as a rule not applicable in Ireland. In Bres/auer vy. Brown, 3 App. C. 
672, the House of Lords decided that a debtor is discharged only in 
respect of debts disclosed in his schedule. If an estimate of a contin- 
gent debt can be made so as to be inserted in the statement, the statute 
throws the burden of making it on the debtor. ‘If the amount could 
not be estimated in any way, the resolution of the creditor’s agreeing to 
a composition on other debts could not affect it.”—Per Lord Black- 
burn. But the English Act in terms declares that the composition 
shall be binding “on all the creditors whose names and addresses, and 
the amount of the debts due to whom, are shown in the statement 
of the debtor, but shall not affect or prejudice the rights of any other 
creditors.” An error of a few shillings in the statement has accordingly 
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been held sufficient to remit the creditor to his original rights.— Bur- 
liner v. Royle, § C. P. D. 354. But bys. 347 (1857) the resolution, 
when passed at the second sitting, is ‘* binding and of full force against 
all persons who were creditors at the date of the petition, and who had 
notice of the several meetings.” Apparently the remedy of a creditor 
in an appropriate case would be to move the Court to cancel the certi- 
ficate i fraud or on other good grounds.— Wadsworth v. Pickles, 


5 Q. B. D. 470. 


65. Whenever it shall appear to the satisfaction of the 
Court that any trader who has presented a petition for 
arrangement with his creditors before the passing of this 
Act, has obtained such certificate as is mentioned in the 
three hundred and fifty-second section of the said Act, or 
that any arranging debtor has obtained such certificate as is 
mentioned in the last preceding section of this Act, and 
that there remains in the possession of, or vested in, or 
otherwise subject to the control of the assignees, or any 
trustees or trustee of such trader or arranging debtor under 
his arrangement, any part of the estate or effects of such 
trader or arranging debtor, it shall be lawful for the 
Court to order that the same shall be vested in the 
said trader or arranging debtor, his heirs, executors, 
administrators, or assigns, and such order shall have the 
effect of vesting the same accordingly. Any order made 
in pursuance of this section shall for all purposes of any 
law in force in any part of the United Kingdom, or in any 
part of the dominions of Her Majesty, requiring registra- 
tion, enrolment, or recording of conveyances, or assignments 
of property, be deemed to be a conveyance or assignment 
of property, and may be registered, enrolled, and recorded 
accordingly. 


Section 352 (1857) has been repealed, save as to petitions for arrange- 
ment presented before the 6th August, 1872; but is re-enacted as to 
subsequent petitions by s. 64 (1872). As to the re-vesting of the 
surplus of a bankrupt’s estate, see s. 304 (1857). In Hunter, Green- 
stll, and Paget, L. R. 8 C. P. 24, an order having been made for the 
attachment of the surplus of a bankrupt’s estate inst the official 
assignee of the Court of Bankruptcy as garnishee, under the Common 
Law Procedure Act, it was held that such order was invalid, there 
me no ‘*debt” that could be attached within the meaning of the 
Act. 
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66. Subject to the provisions of the said Act and this General 
Act, and in addition to the powers conferred by the said PYeror. 
Act, (a) the Court shall have full power to decide all 
questions of priorities, (4) and all other questions whatso- 
ever, (c) whether of law or fact, arising in any case of bank- V 
ruptcy or arrangement (¢d) coming within the cognizance of 
such Court, (e) or which the Court may deem it expedient 
or necessary to decide for the purpose of doing complete 
Justice or making a complete distribution of property in 
any such cass) and the Court call fot be subject to 
be restrained in the execution of its powers under the said | 
Act or this Act by the order of any other Court, nor shall 
any appeal lie from its decisions, except in the manner 
directed by the said Act; (g) and if in any proceeding in 
bankruptcy or arrangement there arises any question of 
fact which the parties desire to be tried before a jury, (2) 
instead of by the Court itself, or which the Court thinks 
ought to be tried by a jury, (#) the Court may direct such 
trial to be had, and such trial may be had accordingly, 
before one of the judges of the said Court, in the same 
manner as if it were the trial of an issue in one of the 
superior courts of common law. 


See G. O. 82, and 92 to 97, inclusive, as to trial by jury ; 98 to 107, 
inclusive, as to writs of execution. 

(a) The powers given to the Court in s. 66 are ‘“‘in addition” to 
the powers conferred by the Act of 1857. ‘‘ As regards the powers of 
the Court,”’ said Ball, Lord Chancellor, ‘*the 24th section of the Act 
of 1857 is as wide as the 66th section of the Act of 1872. Where they 
differ is in the restrictive operation of the former section as to the 
objects of the exercise of the power, it being conferred as between the 
assignees and creditors, and the assignees and third person submitting 
to the jurisdiction. I think the intention of the legislature was to 
extend the range of objects within the operation of the Court.”—Re 
Domville,g 1. L. T. R. 25. ‘* The Act of 1857 looked to the persons 
between whom, and the Act of 1872 to the subject-matter in respect of 
which, the controversy arose.” —/ézd., I. R. 9 Eq. 463. 

Where an issue of fact has been tried before a judge, and the Court 
of Appeal is furnished with the judge’s notes of the trial, they are con- 
clusive as to the evidence adduced before him.—£x p. Willebrand, re 
Sidebotham, L. R. 10 Ch. §2. 
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(4) As, for example, between mortgagces. See Crackuall v. Janson 
6 Ch. D. 735; Bell v. Sutherland Burlding Society, 24 Ch. D. 618. 

(c) The Court cannot draw compulsorily within its jurisdiction pro- 
perty or the owners of property not vested in the assignee, and not 
originally subject to administration in bankruptcy.—e J/otron, Maule 
and Davis, L. R. 9 Ch. 192. A fortiorz, the section does not authorize 
the Court to work out a decree made in the Court of Chancery against 
such persons. 

The Court, even if it possesses jurisdiction under this section to en- 
force a simple money demand by the trustee against a third party, ought 
not to exercise the jurisdiction, but ought to leave the demand to be 
enforced by the trustee in an action in the ordinary way.—£Z x p. Dickin, 
ré Follard, 8 Ch. D. 377. 

‘‘Where there is a question which goes to the very root of the title 
of a man who claims to be the owner of property under a mortgage 
from a bankrupt, and which he, in the exercise of a legal right, has 
brought before the Chancery Division, the Court of Bankruptcy has 
no power to withdraw it from the jurisdiction of that Court. And it 
would be monstrously inconvenient that two proceedings in relation to 
the same matter should be going on at once in two different Courts.”— 
Per James, L.J., in ex p. Pannell, re England, 6 Ch. D. 335. 

M. H., a trader, by his will devised his mills and other property to 
his son M., charged with £1,000 for J. M. did not prove the will, 
but entered into possession of the property, and carried on the business 
for some nine months, when he died intestate. J. took out letters of 
administration to M., and letters of administration with the will an- 
nexed to M. II. Some eighteen months after M.’s death, J. was adjudi- 
cated bankrupt in the Cork local Court. The plaintiffs moved the 
local Court to stay the restriction on the ground that proceedings were 
pending in the High Court for the administration of the estates of 
M. H. and M. No rule was made on the motion. The plaintiff then 
applied in the Rolls Court for an injunction ; and it was held by the 
Master of the Rolls (1) that the application to the local Court did not 
constitute a submission to the jurisdiction such as to disentitle the 
plaintiffs as to the relief asked for; (2) that the property seized under 
the bankruptcy was assets of the testator; and (3) that the Court 
whose orders had been made to administer the estates of M. H. and 
M. was the proper forum for deciding any question in relation to the 
testator’s estate, and not the Court where J.’s bankruptcy was being 
dealt with.—Re Hickey’s Estate; Provincial Bank v. Morris, 27 
L. R. Ir. 65. 

(2) This section gives the Court of Bankruptcy jurisdiction to deter- 
mine as matter of fact the expediency or necessity for entertaining and 
deciding any question which affects the realization and distribution of 
the property of the a es only to the appeal given by the 
Act.—Halliday v. Harris, L. R.9g C. P. 668. 

An objection to the exercise of the extraordinary jurisdiction con- 
ferred on the Court of Bankruptcy by this section ought to be taken at: 
the earliest opportunity, and it is too late to take such an objection 
after the objecting party has taken the chanée of a decision ia his favour. 
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on the merits. But the Court itself may at any time decline mero motu Sec. UXVI, 


to exercise the jurisdiction.—Zx p. Swinhanks, re Shanks, 11 Ch. D. 
$25. See er p. Butters, re Harrison, 14 Ch. D. 265. 

The Court has jurisdiction to set aside a lease for fraud.— Re Domvile, 
8 I. L. T. R. 106; affirmed on appeal, I. R. 9 Eq. 456; 9 J. L. T. R. 
21, 199, 204. 

In ex p. Swinbanks, re Shanks, 11 Ch. D. §25, the Court of Appeal 
declared a mortgage deed void as against the trustee in bankruptcy, 
although the mortgagee had paid the entire money secured by it to the 
solicitor for the mortgagor, who was not authorized to receive it, and 
had absconded with it. 

An arranging debtor had mortgaged premises, and, pending his ar- 
rangement, made a lease of them to a third party. The Court declared 
the lease invalid against the mortgagee.—Ae X., Ruttle v. O'Flaherty, 
uI.L. T. R. 133. 

In the case of 7. F. O'Neill, 71. L. T. R. 170, 199, Miller, J., set 
aside a lease made by a defendant while an action for damages was 
pending against him. He remained in possession until after the verdict 
was obtained, then committed an act of bankruptcy, and was adjudi- 
cated bankrupt. It appearing that it was of advantage to the general 
body of creditors that the lease should be set aside, Judge Miller set it 
aside, and ordered the lands to be sold discharged from it. See re 
Nolan, 81. L. T. R. §5, 199. 

A foreign creditor, residing out of the jurisdiction of the Court of 
Bankruptcy, by proving a debt in a bankruptcy or liquidation, brings 
himself within the general jurisdiction of the Court as to the adminis- 
tration of the estate, just as if he were residing within it. An order can 
therefore be made on him to restore property of the bankrupt or debtor 
improperly in his possession.—£.x p~. Robertson, re Morton, L. R. 20 
Eq. 733- 

Where a trustee in bankruptcy claims only the same right as the 
bankrupt himself would have had, the Court of Bankruptcy ought not 
to assume jurisdiction, but ought to leave the matter to be dealt with 
by the ordinary tribunals. But where, by the operation of the law of 
bankruptcy, the trustee has a higher and better title than the bankrupt 
(where, for instance, a transaction is impeached as a fraudulent prefer- 
ence or an act of bankruptcy), the Court of Bankruptcy ought to decide 
the matter itself—Zx pg. Brown, re Yates, 11 Ch. D. 148. See ex f. 
Armitage, re Learoyd, Wilton, & Co.,17 Ch. D. 13. 

Questions between vendor and purchaser, as, for example, the ques- 
tion of stoppage zn ¢ransttu, may come before the Court for decision 
under this section or s. 24 (1857). See ex p. Nosevear China Clay Co., 
re Coch, 11 Ch. D. 560; ex p. Barrow, re Worsdell,6 Ch. D. 783; 
Kemp v. Falk, 7 App. C. 573; ex p. Watson, § Ch. D. 35; ex p. 
Miles, re Isaacs, 1§ Q. B. D. 39. 

Bills of exchange were drawn by the vendor and shipper of goods 
upon the pahoensaie for the invoice prices of the goods, with a direction 
to place the same to account of the shipments. On the acceptance of 
the bills by the purchaser, the bills of lading were handed over to him. 
The bills of exchange were dishonoured at maturity, and the purchaser 
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became bankrupt. It was held that there was no specific appropriation 
of the proceeds of sale of the goods to meet the bills of exchange.—/sz 
re Entwistle, ex p. Arbuthnot, 3 Ch. D. 477. 

(ec) The Court ought not to order accounts to be taken between the 
bankrupt and a stranger to the bankruptcy, but leave the assignees to 
their action in the High Court of Justice.—Zx p. Alusgrave, re Wood, 
10 Ch. D. 94. 

(/) The Court has jurisdiction to appoint a guardian ad litem to 
a minor whose interests are affected by the proceedings in bankruptcy, 
for the purpose of representing and protecting the interests of the 
minor and binding his rights, where such appointment is necessary for 
the purpose of doing complete justice or making a complete distribu- 
tion of property in the case—J/s# re Darcy, ex p. Nattonal Bank, 


I. R. at Eq. 13; 111. L. T. R. 6. 


See ex p. Price, re Roberts, 21 Ch. D. §53- 

(g) See ss. 29 to 34 (1857). 

(4) The judge must exercise a judicial discretion whether a question 
of fact should be tried by a jury. One party is not entitled as of right 
to demand a jury. An order for the trial of a question of fact by a jury 
was made upon the demand of one party only :—It was held, that the 
order was only irregular ; that the irregularity could be waived ; and that 
it had been waived by both the parties appearing on the trial without 
taking the objection.—£x p. Alorgan, re Simpson, 2 Ch. D. 72. 

The word ‘ parties” in the section means parties to the litigation, 
not to the bankruptcy. Per Giffard, L. J., in ex p. Anderson, re 
Anderson, 1. R. § Ch. 473. 

When the parties have given a transaction, for the purpose of dis- 
guising its real nature, a form which is not that of a bill of sale, the 
Court is not precluded from deciding the case according to its real 
truth and substance.—Ae Watson, 25 Q.B. D. 27. 

(7) Where an issue of fact has been tried before a judge, and the 
Court of Appeal is furnished with the judge's notes of the trial, they 
are conclusive as to the evidence adduced before him, and the Court 
will not receive the notes of a shorthand writer, except by consent of 
both parties. —Zx p. Gillebrand, re Sidebotham, L. R. 10 Ch. §2. 

In ex p. Norton, re Golden, L. R. 16 Eq. 397, it was decided that 
the Court may disregard the finding of a jury if it sees that it is incon- 
sistent with the evidence, and need not direct a new trial to take place. 
This decision was regarded as of a rather startling character, and it was 
questioned in ex p. Aforgan, re Simpson, 2 Ch. D. 72, the note of 
which is as follows :—‘‘ When a question of fact has been tried by jury 
in the Court of Bankruptcy, the Court cannot set aside or disregard the 
verdict, unless either there was no evidence to go to the jury, or, by 
reason of some matter of law or of some new fact, the verdict has 
become immaterial to the decision of the case. If there was any 
evidence to go to the jury, and the verdict is, in the opinion of the 
Court, against the weight of the evidence, the proper course to get rid 
of the verdict is to order a new trial.” 

If there is no appeal from an order refusing a new trial, the finding 
of the jury on the issues is conclusive, and an order founded on the 
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assues will not be disturbed on appeal.—Zx p. Butters, re Harrison, ; on 
14 Ch. D. 265. XVIII. 


67. The word “Court” used in and by an Act of the Extension of 
session of the thirty-fourth and thirty-fifth years of the reign (yA ying, 
of Her present Majesty, chapter sixty-five, shall include £. 65, t0 the 
“the Court of Bankruptcy in Ireland,” and the word the judges. 
** Judge’ used in and by said Act shall include any of the ae 


judges of the said Court. 


The statute referred to is the Juries Act (Ireland), 1871. 


68. The Court may at any time after the presentation of Power of 
a petition in bankruptcy against or by a debtor under the sour’ 
said Act as amended by this Act, or at any time after the suits, &c. 
presentation of a petition for arrangement under the said 
Act as amended by this Act, restrain further proceedings 
in any action, (a) suit, or other process, (4) against the 
debtor (c) in respect of any debt provable in bankruptcy or 
arrangement, (@) or it may allow such proceedings, whether 
in progress at the time of such presentation respectively or 
commenced during the continuance of the bankruptcy or 
arrangement, to proceed upon such terms as to the Court 
may seem just. (¢) ‘The Court may also at any time after 
the presentation of any such petition appoint a receiver or 
manager (/) of the property or business of the debtor, or 
any part thereof, and may direct immediate possession to 
be taken of such property or business, or any part thereof. 


(2) The Court in England has restrained actions brought in Ireland ; 
and it is to be assumed that, should circumstances demand its inter- 
ference, the Court in Ireland would not hesitate to restrain actions 
brought in England. The affairs of a firm in Ireland being adminis- 
tered under a deed of inspection registered under the Bankruptcy Act 
of 1861, proof of a debt was rejected by the inspectors. An action 
was subsequently instituted in Ireland for the same debt against a 
single member of the firm. Held, that the Court had power, under 
s. 72 of the Bankruptcy Act of 1869, to restrain the action. The 
right to restrain such a creditor is a right against him personally, be- 
cause he sues in respect of a claim enforceable under a deed.—£x p. 
Tatt, re Tait & Co., L. R. 13 Eq. 311. 

In re Murray, 17 Sol. J. 9, Mr. Registrar Spring Rice, acting as 
Chief Judge, decided that the Court had jurisdiction to restrain ae 
ceedings in Ireland by an Irish creditor against a debtor who had filed 


196 The Bankruptcy ([reland) Amendment Act, 1872. 


SE. a petition for liquidation in England, notwithstanding the fact that for 
LXVIII. some years previously to the presentation of the petition the debtor had 
carried on business in Ireland.—See also re Distin, 24 L. T. (N. S.) 
197. 
But in the case of re Chapman, L. R. 15 Eq. 75, Sir James Bacgn, 
where an action against a debtor was brought in New York, refused to 
grant an injunction, on the ground that it would be wholly ineffectual. 
* Neither this Court nor the Court of Chancery,” he said, ‘‘ ever grants 
injunctions that will be wholly ineffectual. Farther, the equities upon 
which injunctions partaking of this nature are granted involve very de- 
licate and nice questions, and I am warned by the words of the Lord 
Chancellor in ex parte Nocke, L. R. 6 Ch. 799, that the power of the 
injunction is not to interfere with any rights of the creditors, but only 
to protect the property of the bankrupt.” 

A motion to restrain liquidators acting under supervision of a Court 
in England from collecting debts due to the bankrupt as agent of the 
company in liquidation was refused. —Ae Sheridan, 11 I. L. T. R. 23. 

The Court will not stay proceedings brought to recover a debt provable 
in arrangement proceedings if the debt is set out in Schedule F. as one 
payable in full, and the arrangement has been carried.—Ae H., Arrang- 
ing Debtor, 251. L. T. R. 19. 

(4) The words in the English Act of 1869 vary slightly. They are 
‘any action, suit, exece/or, or other dega/ process.” ‘rhe two words 
in italics are not in the Irish Act. 

A sequestration in a Chancery suit is a “legal process” within the 
meaning of the 13th section of the Bankruptcy Act, 1869. Where the 
usual order for directing a sale by the sequestrators had been made by 
the Court of Chancery, and the owner of the property was adjudicated 
bankrupt before the sale, it was held that the Court of Bankruptcy had 
jurisdiction to restrain the sale.—x ~. Hughes, re Browne, L. R. 2 
Eg. 137. 

A writ of sequestration having been issued against lands of a suitor 
in Chancery, was put into effect by entry and seizure. ‘The suitor sub- 
sequently presented a petition for arrangement ; his proposal was con- 
firmed, and all his estate vested in assignees. ‘The trustees of the 
debtor moved that the sequestrators should be discharged ; but the 
Vice-Chancellor held that the estate vested in the trustees, subject to 
the writ.—Z.x p. James, Vernon v. Wood, tol. L. T. R. 3. 

A ship, the property of an arranging debtor, was seized under a 
warrant of the Admiralty Court for wages due to a master mariner. 
The Bankruptcy Court declined to restrain the further action of the 
Court of Admiralty unless the money and costs were lodged.—Ae 
7. C., 1. R. 11 Eq. 1§1. 

A warrant of the Court of Admiralty is ‘ process,” and proceeding 
to seize a ship of an arranging trader under it may be restrained.—A’e 
C., in I. L. T. R. 39. 

; A distress for rates by the Collector-General of Rates is ‘ process.” 
“ —Re S. L., 23 L. R. Ir. 538. 

A debtor's summons issued in England is not ‘‘ process,” and the 

Irish Court of Bankruptcy will not restrain proceedings under it against 
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a debtor who has filed a petition for arrangement and obtained pro- 
tection. —Re W. A. X., 9 I. L. T. R. 149. 

It has not been decided as yet in Ireland whether a petition in bank- 
ruptcy is or is not ‘‘ process”? within the meaning of the section. In 
cap. Walker, re Haywood,6 De G. M. & G. 762, it was held that 
** process ” should be construed as not applying to an adjudication in 
bankruptcy. This decision will probably be followed in Ireland. 

The Court of Bankruptcy has authority to restrain the execution of 
a warrant of committal issued at the instance of the overseers of the 
poor for the non-payment of parochial rates provable under a liquida- 
tion by arrangement.—e Moody, 16 Solicitors’ Journal, 343. On the 
other hand, a distress for rent is not ‘‘an execution or legal process ” 
within the meaning of the section.—Birmingham and Staffordshire 
Gas Light Company, re Fanshawand Yorston, L. R. 11 Eq. 61§; and 
see re ddams, L. R. 11 Eq. 204. But see ex p. Aull, re Roberts, 
6 Ch. D. 63, which was the case of a gas company with powers under 
their private Act to levy by distress all sums of money due to them 
for gas. Upon a slight distinction in the words of the Act, the com- 
pany were restrained by injunction. The question turned upon whether 
the sum due was or was not “rent” within the terms of the private 
Act. 

In Leman v. Yorkshire Waggon Company, 50 L. J. (Ch.) 263 ; 29 
W. R. 466, railway waggons were let at a yearly rent, with power to 
the lessors, when the rent should be seven days in arrear, to distrain 
goods on the lessee’s premises, and sell, &c., as landlords may in dis- 
tress for rent ; the lessee at the end of the term to have power to pur- 
chase the waggons at five shillings each. The lessee became bankrupt, 
and the lessors distrained. A motion to restrain proceedings on the 
distress was refused, and it was held that the agreement, being one 
of a character commonly resorted to, the agreement and distress were 
not in fraud of the creditors. 

(c) It was said in ex p. Rocke, in re Hall, L. R. 6 Ch. 795, that an 
injunction under the analogous English section is merely granted for 
the protection of the debtor's estate, and has no effect on the rights of 
the creditors enfer se. 

The fact of a debtor before a Court of Bankruptcy being the sole 
defendant in a Chancery suit, is not of itself sufficient ground for an 
application to a Court of Bankruptcy to stay proceedings in the Chan- 
cery suit. The Court of Bankruptcy will not interfere in such cases, 
except when such interference is requisite for protecting the general in- 
terests of the creditors.—L£x p. Hide, in re Turner, 20 W. R. 508 

Where one partner of a firm filed a petition for liquidation by 
arrangement, the Court has no jurisdiction to restrain an action by a 
creditor of the firm against the partners.—Z-x p. /saac, re De Veechy, 
L. R. 6 Ch. 58; ex p. Adills, 1¢ Manning, L. R. 6 Ch. 594- 

After issue joined in an action by the indorsees against the acceptor 
of a bill of exchange, in which the defence was that the plaintiffs took 
the bill without value, and after notice that the defendant had been 
defrauded of it, the defendant, who was asole defendant, filed a petition 
in liquidation, and a trustee was appointed. The Bankruptcy Court 
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refused to restrain the action, but restrained the plaintiffs from enforc- 
ing any judgment they might obtain in the action either against the 
property or person of the debtor, and the trustee declined to admit the 
plaintiffs’ claim. It was held that the Bankruptcy Court was the proper 
Court in which the plaintiffs ought to prove their debt, and that 
there was no ground for making an order that the trustee be made a 
party to the action or be served with notice thereof.— Barter v. Dubeux, 
7 Q. B. D. 413. ; 

A plaintiff in the Chancery Division having failed to pay into Court 
asum of money which he had received in a fiduciary capacity, was 
served with notice of motion for attachment. He thereupon filed a 
petition in bankruptcy, and applied to stay further proceedings in the 
action, alleging that the claim against him was a debt provable in 
bankruptcy. The motion was refused.—Ae Afackintosk, 13 Q. B.D. 
2 


35° 

A bill in equity was filed against B., member of the firm of S. & Co., 
then arranging debtors, alleging that B. held certain goods as trustee 
for the plaintiffs. S.& Co.,after the hling of the bill, were adjudicated 
bankrupts, and the messenger seized the goods. The bill was amended 
by making the assignees parties, and in other respects, and the assignees 
sought to restrain the plaintiffs in the Bankruptcy Court ; but this 
motion was refused. They now applied to stay the proceedings in 
equity, and their motion was refused, the Master of the Rolls holding 
that there was no conflict of jurisdiction, and that there were questions 
to be decided which were properly within the province of the Court.— 
Merchant Bank v. Spotten, 111. L. T. R. 149. 

The Court of Bankruptcy will not restrain proceedings in a suit or 
action to which the discharge of the debtor would be no defence.— £-r 
p. Coker, re Blake, L. R. 10 Ch. 6§2. 

The Court cannot restrain an action of detinue against a bankrupt.— 
Re Meade, ex p. Harold, 3 Ch. D. 119. 

In ex p. Drake, re Ware, § Ch. D. 866, a judgment had been re- 
covered against the debtor before bankruptcy in an action of detinue 
for the recovery of a mare. The day after the debtor filed a petition 
for liquidation, the plaintiff in the action lodged with the sheriff a writ 
of f. fa., on which he seized ; but the proceedings were restrained by 
the Court of Bankruptcy, and the sheriff withdrew. The plaintiff then 
took in a proof for the value of the mare stated in the judgment and 
costs. Subsequently he discovered the mare in the possession of the 
debtor, whose servant was driving her, and the sheriff seized the mare. 
An interim injunction issued to prevent the sheriff or the plaintiff from 
selling the mare. The Court of Appeal dissolved the injunction, hold- 
ing the judgment for the plaintiff in an action of detinue does not 
change the property in the chattel until satisfaction of the value cf the 
judgment, even though satisfaction be prevented by the bankruptcy of 
the defendant. Bringing in a proof is not in itself evidence of an 
clection to take a dividend on the value of a chattel instead of the 
chattel itself. 

When at the time of the filing of a liquidation petition the grantee of 
a bill of sale given by the debtor is in actual uncontrolled possession of 
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the property comprised in the deed, the Court ought not to interfere by 
injunction with the exercise of the grantee’s legal rights upon the mere 
suggestion that, if an injunction is granted, it is possible that the 
trustee, when appointed, may be able to raise a case for impeaching 
the validity of the deed. In order to justify such an interference, the 
applicant for the injunction must at least swear to his belief of sone 
facts which, if established, would render the deed invalid as against 
the trustee.— Ex p. Bayly, re Hart, 1§ Ch. D. 223. 

In Aforley v. White, in re White, L. R. 8 Ch. 214, an administration 
suit was pending in Chancery by separate creditors of the bankrupt’s 
father to administer his estate, the bankrupt, who had _ been partner of 
his father, being his sole executor. A receiver was appointed in the 
administration suit, and upon the bankruptcy of the son, the trustee 
in bankruptcy was made a party, and an injunction was granted to pre- 
vent him from meddling with the assets of the deceased. The trustee 
prayed for an injunction in bankruptcy to restrain the plaintiff in the 
suit from interfering with the realization of the assets. On appeal the 
injunction in Chancery was dissolved, and an injunction in bankruptcy 
granted. ‘* There may be important questions to determine,” said 
Mellish, L. J., ‘* before it can be ascertained how the distribution is to 
be made; but the Court of Bankruptcy is armed for that purpose with 
every power of a court of law and a court of equity.” 

G. was sued in her representative capacity as administratrix of her 
husband, and pleaded to the action. She then filed her petition as an 
arranging debtor, and obtained protection; and afterwards applied to 
restrain further proceedings in the action. The Court ordered that the 
plaintiff should be at liberty to mark an interlocutory judgment; that 
his rights should be ascertained in Court, and judgment filled up for the 
actual amount of the debt on which he should be allowed to prove ; 
and that his costs should be paid in full. —AHayden v. Goff, 7 1.L. T.R. 
152. But guere—Can an action against a person sued ina representa- 
tive capacity be restrained ? 

Goods were bought on credit from H. by C., who became bankrupt 
after delivery ; but before the time for payment H. commenced an 
action against S., alleging that C. bought for him or on joint account 5 
and S. served a third party notice on the trustee, who thercupon ob- 
tained an order restraining S. On appeal the order was discharged, as 
the case between H. and S. could not be tried in bankruptcy.—£-r /. 
Smith, re Collie, 2, Ch. D. 51. 

Though the words of the section are ‘“‘against the debtor,” actions 
against trustees or the assignees are in proper cases restrained. See ex 
p. Cohen, tn re Sparkv, L. R. 7 Ch. 20, where an action against the 
trustee under a liquidation was restrained. The action was upon a bill 
of sale, and the validity of the instrument was disputed by the trustee. 

In many of the English cases the injunctions have been asked for in 
cases where the sheriff seized goods of a debtor who was adjudicated 
bankrupt before sale. The distinction has already been pointed out 
between the English and Irish Acts in reference to seizures under writs 
without sale prior to bankruptcy. See s. 54, note 6. See ex p. 
Bailey, re Jecks, L. R. 13 Eq. 314; Sheriff of Middlesex, re England, 
L. R. 12 Eq. 207; and ex fp. Harper, re Bremner, L. R. 10 Ch. 379. 
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A creditor who alleges that his debt has been contracted fraudulently 
by his debtors may, after receiving a composition under s. 126 (1869), 
commence an action ayainst him for the balance of the debt without 
being obliged to prove to the Court of Bankruptcy a premd facte case 
of fraud. Having regard to s.1§ of the Debtors Act, Bacon, C. J., 
held that the Court had no jurisdiction to interfere with the action.— 
Lux p. Halford, re Jacobs, L. R. 19 Eq. 436. 

The Court has no jurisdiction to restrain an action against a debtor 
for false representation or fraud. The plaintiff also claimed damages 
for breach of contract; and he was put to his election between his 
remedies, and if he proceeded in the action upon the tort, he could not 
prove under the composition.—Zx p. Baum, re Edwards, L. R.g Ch. 
673; 44 L. J. Bky. 25. 

Where the solicitor for an uncertified bankrupt who had carried a 
composition after bankruptcy, but without annulment of the bank- 
ruptcy, recovered judgment in an action against the bankrupt for the 
amount of the costs of the proceedings, the Court restrained the 
solicitor from issuing execution on foot thereuf.—Xe 7. J. AL Donald, 
27 LR. Ir. 83. 

If the debtor does not pay his composition bills, creditors are remitted 
to their original rights, and will not be restrained from taking actions 
to recover their whole debts.—e Z., 8 I. L. T. R. 106. The reserva- 
tion of a right to have full payment of money actually due on an existing 
contract, should there be a failure to pay a smaller sum on a day certain, 
cannot be treated as a penalty. Equity will not interfere to prevent 
its observance. Zhompson v. Hudson, L. R.4 H. Let. See on this 
subject Sewell v. Musson, 1 Vern. 210; Fesard v. Mugnzer, 18 C.B.N.S. 
286; Hazard v. Mare,6 H. & N. 4343; Ldwarids v. Coombe, L. R.7 
C. P. §19; Gotdéney v. Lording, L. K. 8 Q. B. 182; re Hatton, L. R. 
7 Ch. 723; ex p. Paper Staining Company, re Bishop, L. R. 8 Ch. 
595; cx p. Peacock, re Duffield, L. R. 8 Ch. 682; ex p. Linker, re 
frame, L. R.g Ch. 716; and ex p. Taylor, re Morrisy, L. R. 18 Eq. 
256. 

An arranging debtor failed to pay the third of four instalments. The 
creditor sued un the promissory note for it, and was paid. Fle then 
sued for the whole debt, less the three instalments. The Court re- 
strained him from levying on his execution, as he had elected to sue 
for the instalment.—Ae Butler, 1 L. R. Ir. 225. This case was fol- 
lowed in Afanton v. Magrath, 31 L. R. Ir. 106. See also re &., 23 
L. R. Ir. 19. 

A creditor, alleging he had not been paid one of the composition 
notes, brought an action against the arranging debtor on the onginal 
debt. The debtor alleged that the creditor had kept out of the way 
to avoid recovering payment, and the Court, on a motion to restrain 
the action, directed the question of fact to be tried before itself.—Re L., 
23 L. R. Ir. 528. 

The creditors of debtors who had filed a liquidation petition resolved 
to accept a composition, and appointed a trustee to receive and dis- 
tribute it. In the debtor’s statement it was mentioned that two persons 
claimed to be creditors for a large sum, but that their claim was the 
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subject of an action, which had been referred to an arbitrator, the re- 
ference being still pending. These persons attended the meetings of 
the creditors (of which notice had been sent to them), and tendered a 
proof, but their proof was objected to, and they were not allowed to 
vote. Several months afterwards the arbitrator made his award, find- 
ing a large sum due to them. The composition not having been paid 
or tendered to them, they commenced an action against the debtors for 
the amount of the award.—//e/d, that the action ought not to be re- 
Strained.— Ex ~. Watson, re Watson, 2 Ch. D. 63. 

A sheriff's officerand an auctioneer were adjudged guilty of contempt 
for proceeding with the sale of goods of a trader after notice by letter 
that a petition had been filed, and by telegram that an order restraining 
further proceedings had been made.—Ae Bryant, 4 Ch. D. 98. 

A trader was adjudicated bankrupt on the petition of a creditur who 
was, under an execution, in possession of chattels belonging to the 
trader. The bankruptcy was afterwards annulled, and the property of 
the debtor was assigned by him to the same person who was trustee in 
the bankruptcy, on trust to secure payment of a composition which the 
majority of the creditors had agreed to accept. The execution creditor 
then threatened to proceed with his execution.—e/d, that as the 
assignment had been made, and the composition had been accepted 
with the approval of the Court, the Court retained jurisdiction over 
the execution creditor, though the bankruptcy had been annulled ; and 
that the chattels were vested in the trustee discharged from the execu- 
tion ; and that the creditor ought to be restrained from proceeding with 
the execution.— Xe Chidley, re Lennard, t Ch. D. 177. 

The Court will not, in an arrangement case, pending the first sitting, 
upon motion, dissolve an injunction restraining the removal of gouds of 
the arranging trader out of the jurisdiction, unless upon the strictest 
proof of right of the person moving.—e Sfotten, ex p. Merchant 
Bank, 10 1. L. T. R. 46. 

The power of the Court of Bankruptcy to restrain suits in other 
Courts by injunction is untouched by the Judicature Act. An order 
was made restraining an equitable mortgagee of certain property of a 
bankrupt from proceeding in a foreclosure suit against the trustee, and 
ordering him to give up the deed to the trustee, and concur with him 
in selling the property; and that on completion of the purchase the 
sum claimed by the murtgagee should be paid into the Court of Bank- 
ruptcy. On appeal the Court varied the order, directing that the 
mortgagee should not give up the deed till payment into the Court of 
Bankruptcy of the amount claimed by the mortgagee.—Z.x p. Ditton, 
re Woods, 1 Ch. D. 557. 

In the case of an Arranging Debtor, 71. L. T. R. 17, an absolute 
order for an injunction was granted by Miller, J.. where judgment had 
been marked before the petition for arrangement was presented ; but 
before the sheriff seized, the arranging debtor obtained a protection 
order; and it seems, from a note in 7 I. L. T., p. §6, that an absolute 
injunction will issue in the first instance. This is not the practice in 
England, where an interim injunction is usually obtained ; a practice 
which will probably be followed by the Bankrupt Court in Ireland, 
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having regard to the fact that the Court of Chancery so seldom issues 
an absolute injunction before the hearing, and to the principle that the 
injunction is not to interfere with the rights of the creditors, but to pro- 
tect the property of the debtor. It was held in ex ~. Anderson, L.R. 
§ Ch. 473, that, where an interim injunction is granted by the Court of 
Bankruptcy, the person obtaining it must give an undertaking to pay 
damages if, from misrepresentation or otherwise, the injunction was 
improvidently granted. The undertaking must be unqualified, and not 
merely to pay out of the assets; and he must also undertake within a 
specified period to prosecute the proceedings. L. J. Giffard said, in the 
same case, that the jurisdiction to grant injunctions ex parfe was of a 
very delicate nature, and ought rot to be exercised hastily, except in 
cases of necessity. Sucha case should be made as would induce the 
Court of Chancery to grant an injunction upon a bill filed to impeach 
an assignment. 

In the case of the British Linen Company v. Donovan, 7 1.L.T.R. 
81, a conditional order for an injunction was obtained ex parle. It 
appeared upon a motion showing cause against the conditional order 
that important facts had been suppressed from the affidavit ; and the 
order was accordingly discharged. The practice has since- been not to 
grant conditional orders, and notice of motion must be given. 

(7) A debtor who made a composition with his creditors was liable 
to a creditor for payment of untaxed costs in an action at law, and the 
debtor inserted them in his statement at an estimated amount. The 
costs were not taxed at the time appointed for payment of the com- 
position ; and accordingly the debtor did not tender the composition to 
the creditor. The creditor then signed judgment, and had the costs 
taxed, and levied execution against the goods of the debtor for the 
whole amount. The debtor applied for an injunction to restrain the 
creditor; and it was held that the debtor ought to have paid the com- 
position on the estimated amount of the debt, and that the creditor was 
entitled to proceed with his execution notwithstanding the composition. 
—Ex p. Peacock, re Duffield, L. R. 3 Ch. 682. 

(e) Pending a suit by H., a person resident abroad, a petition was 
filed for liquidation ; and on the same day an interim injunction was 
granted, restraining all proceedings by creditors other than H. H. 
marked judgment, and the sheriff proceeded to levy, and refused to 
withdraw upon notice of proceedings. The Registrar granted an interim 
injunction until 7th January, on which day the matter was referred to 
the Chief Judge. It was contended that the Court of Common Law, 
and not of Bankruptcy, had jurisdiction. The Chief Judge granted the 
injunction with costs against H., but allowed him to add his costs 
incurred in the action up to the marking of the judgment of his debt, 
and to claim for them against the debtor’s estate.-—The order was 
affirmed on appeal.—Ae Zhai pe, ex p. Hartel, L. R. 8 Ch. 743. 

When a sheriff was stopped by injunction from selling goods of a 
trader, he was held entitled to be paid expenses of possession and 

reparation for a sale.—Ae C vapcraye ex p. Browning, 8 Ch. D. 596. 
n Ireland the costs and expenses, if a sheriff withdraws under s. 54, 
are given by statute. 
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(/) See G. O. 39, 40, 41, as to reccivers. 

As to the duty, powers, and liabilities of receivers appointed under 
this section, see ex p. Gordon, re Comersall, L. R. 20 Eq. 2913 ex fp. 
Warren, re Joyce, L. R. to Ch. 222. 

The status of a receiver appointed by the Court of Bankruptcy is not 
the same as that of a receiver appointed by the Court of Chancery. 
Consequently, where a receiver haa been appointed under a liquidation 
to carry on the business of a trader, and the landlord distrained for 
rent, and the receiver obtained an injunction restraining the landlord 
from proceeding with his distress, it was held on appeal that the land- 
lord was entitled to exercise the right reserved to him by the Bankruptcy 
Act without first obtaining the leave of the Court for that purpose.— 
Ex p. Till, re Mayhew, L. R. 16 Eq. 97, 21 W. R. 574- 

“In ex p. Cochrane, re Meade, L. R. 20 Eq. 282, the holder of a bill 
of sale entered premises after a receiver was appointed in bankruptcy, 
and forcibly took some horses included in the bill of sale. An injunc- 
tion was granted to prevent him from proceeding by sale or otherwise, 
and on appeal the Court held that, however good his title, he had no 
right to remove the horses without the leave of the Court. 

A receiver and manager of a business who desires to advance money 
of his own for the purposes of the business may, before doing so, apply 
to the Court for its authority, and the Court will, as a general rule, 
allow him interest at 5 per cent. on the amount which it authorizes him 
to advance, and will give him a charge on the debtor’s assets for the 
advance and the interest. If the receiver and manager advances money 
without such a previous authority, he is entitled to an indemnity out of 
the assets, but he cannot obtain a personal order against the trustee for 
payment.—£x p. /zard, re Bushell (No. 1), 23 Ch. D. 75. 

An application to enforce an undertaking to be answerable in 
damages, piven by a receiver in bankruptcy on the granting of an 
injunction to restrain proceedings in relation to property alleged to form 
part of the bankrupt’s estate, ought to be made within a reasonable 
time after it is ascertained that the injunction has been improperly 
granted. Unexplained and unreasonable delay in making such an 
application will be a sufficient ground for refusing it, even if the bank- 
ruptcy aabead are still pending, and the receiver has not obtained 
his discharge.--Z.x p. Hall, re Wood, 23 Ch. D. 644. 

A receiver has no lien on the assets for his remuneration.—£-x p. 
Browne, re Maltby, 16 Ch. D. 497. 

A receiver, in order to carry on a debtor’s business, bought goods 
with his own money, and consigned them to the debtor. The railway 
company over whose line they passed had an agreement with the 
debtor that they should have a general lien for moneys due to them by 
him on all his goods in their hands, and they refused to deliver the 
goods until paid the amount of the debtor’s account for freight. The 
receiver paid them £50 under protest, and on his application the 
company was ordered by the Court of Bankruptcy to refund the money. 
The Court of Appeal held the Court had no jurisdiction, and discharged 
the order.— Ex p. Great Western Railway, re Bushell, 22 Ch. D. 470. 

The solicitor for debtors induced the receiver to permit the debtors 
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to carry on business without his interference, and was adjudged guilty of 
contempt, and an account of loss was directed to be taken as against 
him and the receiver.— Ax p. Hayward, re Plant, 45 L. T. 326. 
Proceedings against a receiver for acts done in his office must be 
taken in the Bankrupt Court.—Z~x p. Day, re Potter, 48 L. T. 912. 


69. Any warrant issued by the Court under the said Act 
as amended by this Act, or under this Act, may be directed 
to and executed by the messengers of the Court, or any 
assistant messenger, or any constable or other fit person 
therein named, and it shall not be necessary for such last- 
named persons to take the oath prescribed for messengers 
by the said Act. 


yo. Any order made by the Court under the said Act as 
amended by this Act, or under this Act, shall be enforced 
in Scotland and England in the Courts having jurisdiction 


VA 
v 


in bankruptcy in such countries respectively, in the same 


manner in all respects as if such order had been made by 
the Courts which are hereby required to enforce the same; 
and in like manner any order made by the Court in Scotland 
having jurisdiction in bankruptcy shall be enforced in 
England and Ireland; and any order made by the Court 
having jurisdiction in bankruptcy in England shall be 
enforced in Ireland and Scotland by the Courts respectively 
having jurisdiction in bankruptcy, in the division of the 
United Kingdom where the orders may require to be 
enforced, and in the same manner in all respects as if such 
order had been made by the Court required to enforce the 
same in a case of bankruptcy within its own jurisdiction. 


71. The Court and the Courts having jurisdiction in 
bankruptcy in England and Scotland, and every British 
Court elsewhere having jurisdiction in bankruptcy or in- 
solvency, and the officers of such Courts respectively, shall 
severally act in aid of and be auxiliary to each other in all 
matters of bankruptcy, and an order of the Court seeking 
aid, together with a request to another of the said Courts, 
shall be deemed sufficient to enable the latter Court to 
exercise, in regard to the matters directed by such order, 


/ 
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the like jurisdiction which the Court which made the re- 
quest, as well as the Court to which the request is made, 
could exercise in regard to similar matters within their 


respective jurisdictions. 


A bankruptcy petition having been presented in an English County 
Court against a trader who carried on business in England and Ireland, 
and had creditors and assets in both countries, he obtained an adjudica- 
tion against himself on his own petition in the Irish Bankruptcy Court 
before the English petition could be heard. It was alleged, that if an 
adjudication was made on the English petition, the title of the trustee 
would relate back so as to avoid certain transactions of the bankrupt 
which could not be avoided under the Irish adjudication. No one but 
the debtor opposed the English petition. It was held, that an adjudi- 
cation ought to be made on the English petition for what it was worth, 
leaving for future determination the question in which Court the assets 
ought ultimately to be administered.—£x p. Al‘ Culloch, re A Culloch, 


14 Ch. D. 716. 


72. Where the Court commits any person to prison, the 
commitment may be to such convenient prison as the Court 
thinks expedient ; and if the gaoler of any prison refuses 
to receive any prisoner so committed, he shall be lable for 
every such refusal to a penalty not exceeding one hundred 


pounds. 


73. The Court shall have power to issue its warrant or 
order directed to the governor, keeper, or gaoler of any 
gaol wherein any bankrupt, or any person who 1s known 
or suspected to have any of the estate of the bankrupt in 
his possession, or who is supposed to be indebted to the 
bankrupt, or any person the Court may believe capable of 
giving information concerning the person, trade, dealings, 
or estate of the bankrupt, shall be in custody, directing 
him to bring the bankrupt, or any such person as aforesaid, 
before the Court, or such officer thereof, or such Chairman 
of Quarter Sessions, as shall be named in such warrant or 
order on the day named in such warrant or order for exa- 
mination ; and every such governor, keeper, or gaoler shall 
obey such warrant or order. The bankrupt, or any such 
person as aforesaid who shall be so brought up, shall, after 
his or her examination, be taken back to the gaol from 
which he or she was brought up, without any new or further 


order. 
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74. The expenses of conveying such bankrupt or any 
—— such person as aforesaid, for such examination, shall be 
Expenses of paid to the keeper, gaoler, or other officer who shall bring 
personsin such prisoner to and from the place where same is held, 
custody. in obedience to any such rule or order of the Court, out of 
the estate and effects of such bankrupt, if the same shall 
be sufficient to pay such expenses, and if not, then such 
expenses shall be paid by the treasurer of the county, 
county of a city, or county of a town in the gaol of which 
such prisoner shall be imprisoned, as the same shall be 
directed by the Court or other officer before whom such 
prisoner shall be brought; and the grand jury of such 
county, county of a city, or county of a town, is hereby 
empowered and required to present the amount thereof at 
the Assizes next ensuing the day mentioned in such rule or 
order, to be levied off such county, county of a city, or 
county of a town. 


BkEc. 
LXXVI. 


Power of - 
Court to pate 0" When the lands, houses, or tenements of any bank 


purchaser Yupt or arranging debtor have been sold by or under the 

ion of lands, direction of the Court, the Court shall have power, on the 
application of any purchaser, to issue an order to the sheriff 
of the county or city where such lands, houses, or tene- 
ments are situate, to put such purchaser into possession of 
all such lands, houses, or tenements not in the occupation 
of lessees, under-lessees, or tenants, subject to whose leases, 
under-leases, or tenancies the sale shall have been made, 
and who shall have attorned to such purchaser within a 
time to be limited in such order, and such order shall be 
executed by the sheriff in like manner as a writ for the 
delivery of possession. 


See note to ve Domvile,g I. L. T. R. 204. 


me 76. If any creditor of a bankrupt or arranging debtor 
with shall obtain or accept any sum of money, or any goods, 


creditors. chattels, or security for money, from a bankrupt or arranging 
debtor, or from any person, as an inducement for forbearing 
to oppose, or for consenting to the allowance of the certifi- 
cate of the bankrupt, or for agreeing to accept any offer of 
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composition made by the bankrupt or his friends, for or 
assenting to the proposal of the arranging debtor, or any 
modification thereof, every such creditor so offending shall 
lose for every such offence the treble value of amount of 
such money, goods, or chattels, or security so obtained or 
accepted by him, and the same shall be recoverable by the 
assignees or trustees of the bankruptcy or by the assignees 
or trustees of the arranging debtor by proceedings in the 
Court in the prescribed manner, and when recovered shall 
be deemed part of the estate and effects of the bankrupt or 
arranging debtor, and shall be divided among the creditors 
in the bankruptcy or arrangement in proportion to the 
amount of their debts, notwithstanding that the composition 
shall have been accepted or the proposal of the arranging 
debtor assented to; and in the event of there being any 
surplus after paying in full the debts of the creditors and 
the costs and expenses, the same shall be paid into the 
“ Unclaimed Dividend Account,” and the bankrupt or 
arranging debtor shall not be entitled thereto. 

G, O. 115. 

In re Montgomery, 7 UL. R. Ir. 27, the bankrupt’s wife sent three pro- 
missory notes for 60 each to L., the largest creditor, who promised to 
accept the proposal of a composition, and to give the bankrupt a credit 
for the £150 in a new account to be opened. The bankrupt’s wife had 
separate property. The full penalty was enforced. 

In the Scotch Bankruptcy statute of 1856 there is a somewhat 
similar provision. See Carter v. Af‘Laren, L. KR. 2 Sc. Ap. 120, in 
which it was decided that where the fact is proved the Court has no 
discretion to abstain from enforcing the penalties. And see Zhomas v. 
Sandiman, 11 Sess. Cas. (Part 2), 3rd Series, 81. 

There is no similar section in the English Act of 1869; but see, as to 
the general principle that secret arrangements with a creditor are void, 
M‘Kewan v. Sanderson, L. R. 20, Eq. 65, and the cases there cited ; 
and see re Al‘ Henry, M' Dermott v. Boyd [1894], 3 Ch. 365. 


77. The Court may at any time, if it shall think fit, order 
that the officia] assignees shall be paid, out of the interest 
and profit arising from the unclaimed dividend account, 
such sum by way of indemnity in respect of any damages, 
costs, or expenses sustained or incurred, or to be sustained 
or incurred by them or either of them for or by reason of 
any act or matter done by them while acting as official 
assignees as to the Court shall appear just. 


207 


SEc. 
LXXVII. 


Further 
application 
of interest on 
unclaimed 
dividend 
account, 


208 


Sec, 
LXXX. 


Arrest of 
debtor after 
service of 
summons. 


When arrest 
not valid, 


Security for 
debt given 
after arrest, 


The Bankruptcy (Ireland) Amendment Act, 1872. 


Provisions as to Absconding Debtors. 


78. The Court may by warrant addressed to any constable 
or prescribed officer of the Court, cause a debtor to be 
arrested and safely kept as prescribed, until such time as 
the Court may order, if, after a debtor’s summons has been 
granted in the manner prescribed by this Act, and before a 
petition of bankruptcy can be presented against him, it 
appear to the Court that there is probable reason for believing 
that he 1s about to go abroad with a view of avoiding pay- 
ment of the debt for which such summons has been granted, 
or of avoiding the presentation of a petition in bankruptcy 
against him, or of avoiding examination in respect of his 
affairs, or otherwise avoiding, delaying, or embarrassing 
proceedings in bankruptcy: Provided always that nothing 
herein contained shall be construed to qualify or alter the 
right of the debtor to apply to the Court in the prescribed 
manner to dismiss the said summons as in this Act 1s 
provided, or to pay, secure, or compound for the said debt 
within the time by this Act provided, without being deemed 
to have committed an act of bankruptcy: and provided 
also, that upon any such payment or composition being 
made, or such security offered as the Court shall think 
reasonable, the said debtor shall be discharged out of 
custody, unless the Court shall otherwise order. 

See G. O. 109. 

A debtor arrested under this section after a debtor’s summons has 
been granted will not be detained in custody after payment of the debt, 
when it does not appear that the creditor can present a petition in bank- 
ruptcy founded on the proceedings under the debtor’s summons.—/s re 
Cochrane, 91. L. T. R. 192. 


79. No arrest shall be valid or protected under this Act 
unless the debtor before or at the time of his arrest shall 
be served with the debtor’s summons. 


80. No payment or composition of a debt made, or 
security for the same given, after an arrest made under the 
provisions of this Act, shall be exempted from the opera- 
tion of the said Act or this Act relating to fraudulent pre- 
tences. 


‘“* The word ‘ pretences” is manifestly a misprint for ‘* preferences.” 


Jurisdiction of Chairmen of Quarter Sessions in Bankruptcy. 


Vv 
Jurisdiction of Chairmen of Quarter Sessions in Bankruptcy. 


81. If any debtor who is adjudged a bankrupt after the 
passing of this Act shall have at the time of such adjudica- 
uon a fixed place of abode situated elsewhere than within 
the county of the city of Dublin or the county of Dublin, 
the Court may, if it shall think fit, upon the application 
within the prescribed time and in the prescribed manner 
of such debtor, or of any creditor of such debtor, make an 
order referring all or any part of the proceedings under 
such adjudication to the Chairman of Quarter Sessions 
within whose jurisdiction such debtor had a fixed abode at 
the time of such adjudication, and shall, if necessary, 
transmit the petition and schedule of such debtor to the 
Clerk of the Peace, and such Chairman shall appoint a time 
and place at any Court of Quarter Sessions held within 
the jurisdiction of such Chairman for the hearing and 
carrying on of the said proceedings, or for such part thereof 
as shall be so referred. 


32. Any Chairman to whom any such proceedings shall 
be so referred shall have and possess the same power and 
authority with respect to the same, and shall make all such 
orders, give all such directions, and do all such rnatters 
and things with respect to the debtor, his schedule, credi- 
tors and assignees, property, and debtors to his estate, 
final examination, and certificate, or as to the trial or 
directing the prosecution of such bankrupt, or as to the 
examination of witnesses, as the Court might make, give, 
or do in proceedings in bankruptcy heard before such 
Court under the said Act or this Act; and, if he shall 
deem fit, shall be at liberty to adjourn the hearing of all 
or any part of such proceedings from Sessions to Sessions 
as occasion may require. 


83. Every such petition and schedule, and all judg- 
ments, rules, orders, directions, and proceedings thereon 
by such Chairman, shall be forthwith, or as soon as con- 
veniently may be after such hearing or adjournment 


O 


209 


Sec. 
LXXXIII. 


Court may 
refer cases 
to Chairmen 
of Quarter 
Sessions. 


Chairman to 
have same 
jurisdiction 
aud powers 
as the Court. 


Petition, &c. 
be 


returned by 
the Clerk of 
the Peace to 
the Court. 


210 


SEc. 
LXXXVIT. 


Clerk of 
Peace to 
transmit 
return of 
Quarter 

Sessions 

days. 


Appeals 
from deci- 
sions of 
Chairman. 


Court to 
have juris- 
diction be- 
fore hearing 
and pending 
adjourn- 
ment. 


Power of 
Court to 
summon 
general 
mecting to 
determine if 
bankrupt’s 
estate is to 
be wound up 
by trustee. 


The Bankruptcy (Lreland) Amendment Act, 187 2. 


thereof, as the case may be, returned by the Clerk of the 
Peace to the Court, certified by such Chairman and Clerk 
of the Peace respectively, to be a record of the Court, and 
to be kept as such among the records thereof, and the 
Clerk of the Peace 1s hereby required to return the same 
accordingly. 


84. Every Clerk of the Peace shall transmit to the officer 
of the Court in Dublin a return of the several days for 
holding the Quarter Sessions in and for each county, forth- 
with, upon the appointment of the same by the Chairman 
of each county. 


85. Any person who shall be dissatisfied with the deci- 
sion of the Chairman upon any matter of law or fact arising 
in any proceedings referred to him under this Act, may 
appeal from the same to the Court within the prescribed 
time, and the prescribed manner, and the decision of the 
Court in any such appeal shall be final. 


86. Nothing herein contained shall extend to be con- 
strued to deprive the Court of the power of doing, prior to 
any hearing before such Chairman of any matter referred 
to him as aforesaid, or pending the adjournment of any 
such hearing, any matter or thing relative to such debtor, 
his petition and schedule, property, estate, and effects, 
creditors, assignees, debtors to his estate, final examination, 
or certificate. 


Trustee Clauses. 


87. Any bankrupt or any creditor or creditors of a bank- 
rupt whose debt or the aggregate amount of whose debts 
is not less than fifty pounds may within the prescribed 
time after adjudication and in the prescribed manner apply 
to the Court for an order to summon a general meeting of 
the creditors of the bankrupt for the purpose of obtaining 
their sanction to the estate of the bankrupt being wound 
up by a trustee and a committee of inspection, as herein- 
after mentioned. 
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88. On the hearing of such application the Court may, ee cae 
f it think fit, make an order to summon a general meeting ~ —— 
of the creditors of the bankrupt, and the creditors at such Meting of 
meeting, or at any adjournment thereof, shall and may do appointment 
as follows : meee e 
1. They may, by a special resolution as defined by this 
Act, declare that the estate of the bankrupt 1s to be 
wound up bya trustee and a committee of inspec- 
tion: 
z. They may by resolution appoint some fit person, 
whether a creditor or not, to fill the office of trustee 
of the property of the bankrupt, at such remuneration 
as they may from time to time determine, if any; or 
they may resolve to leave his appointment to the 
committee of inspection hereinafter mentioned : 
3- They shall, when they appoint a trustee, by resolution 
declare what security is to be given, and to whom, 
by the person so appointed, before he enters on the 
office of trustee : 
4. They shall, when they appoint a trustee, by resolution 
also appoint some other fit persons, not exceeding 
five in number, and being creditors qualified to vote 
at such first meeting of creditors as is in this Act 
mentioned, or authorized in the prescribed form by 
creditors so qualified to vote, to form a committee 
of inspection for the purpose of superintending the 
administration by the trustee of the bankrupt’s pro- 
perty : 
5. They may, by resolution, give directions as to the 
manner in which the property is to be administered 
by the trustee, (a) and it shall be the duty of the 
trustee to conform to such directions, unless the 
Court for some just cause otherwise orders. 


(2) Creditors cannot authorize the trustee to carry on the trade save 
for the purpose of beneficially winding up the business.—Z£x 9. 
Emmanuel, re Batey, 17 Ch. D. 35. 


89. The general meeting of creditors to be summoned Regulations 
as aforesaid by the Court, and in this Act referred to as the #0 t, 
first meeting of creditors, shall be held in the prescribed creditors. 
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manner and subject to the prescribed regulations as to the 
quorum, adjournment of meeting, and all other matters 
relating to the conduct of the meeting or the proceedings 
thereat. 

Provided that,— 

1. The meeting shall be presided over by one of the 
Registrars of the Court, or, in the event of his being 
unable to attend, through illness or any unavoidable 
cause, or, if the Court shall so direct, by such 
Chairman as the meeting may elect: 

2. A person shall not be entitled to vote as a creditor 
unless at or previously to the meeting he has in the 
prescribed manner proved a debt provable under the 
bankruptcy due to him: 

3. A creditor shall not vote at the said meeting in re- 
spect of any unliquidated or contingent debt, or any 
debt the value of which is not ascertained : (a) 

4. A secured creditor shall, for the purpose of voting, be 
deemed to be a creditor only in respect of the 
balance (if any) due to him after deducting the value 
of his security, and the amount of such balance shall, 
until the security be realized, be determined in the 
prescribed manner. He may, however, at or pre- 
viously to the meeting of creditors, give up his 
security, and thereupon he shall rank as a creditor 
in respect of the whole sum due to him: (d) 

5. Votes may be given either personally or by proxy : 

6. An ordinary resolution shall be decided by a majo- 
rity in value of the creditors present personally or 
by proxy at the meeting, and voting on such resolu- 
tion : 

7. A special resolution shall be decided by a majority in 
number, and three-fourths in value, of the creditors 
present personally or by proxy at the meeting, and 
voting on such resolution. (¢) 


(2) Under peculiar circumstances, creditors who had voted against a 
liquidation by arrangement, and for winding up an estate in bankruptcy, 
were allowed to retract their votes, and to assent to the course against 
which their votes had been recorded. Every case of the kind must be 
cealt with according to its own circumstances.—/n re Wehner, 20 W. R. 
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(4) A trustee is not entitled, in the absence of contract, to commission Sec. XC. 
on the amount for which the property of a bankrupt, on which a = 
creditor has a security, is sold in Court.—2x p. Mitchell Bros., 17 Ir. 
lL. T. & S. J. 439. 

(<) Under the English Act and Rules it was held that an extraordinary 
resolution of creditors must, when presented to the Registrar, bear the 
proper stamp affixed, and must be accompanied by an athdavit verifying 
the statement of proofs and proxies; otherwise it cannot be received 
by the Revistrar, whether for the purpose of filing or of registration. It 
was held thata resolution is of no validity until registration—Zx £. 
Davis, L. R. 4 Ch. §26; 20 W. R. 622. 

The duties of Registrars with respect to registration of resolutions 
are ministerial, and not judicial—Z.rc p. Levy, in re Varbetian, L. R. 
11 Fq. 619. 

Resolutions must be signed.—Zx £. Pooley, tn re Russell, L. Re § 
Ch. 722. 

Ata meeting of creditors, an adjournment was proposed, and a 
resolution for adjournment signed, but only by a number of creditors 
forming somewhat less than a majority in value of all the creditors 
who had handed in their proofs. The adjourned meeting was held, 
and resylutions for liquidation passed. The Registrar refused to register 
them, being of opinion that the adjournment was ineffectual, and the 
adjourned meeting therefore irregular. The Chief Judge ordered the 
resolutions to be registered, being of opinion that the majority required 
Was nota majority of creditors present, but of creditors present and 
voting ; and that, in the present case, the majority of those present 
had not voted either way. It was held, on appeal, that a resolution 
for an adjournment requires to be passed with the same formalities as 
other resolutions ; and that every creditor who has handed in his proofs, 
and does not sign the resolution, must be taken to have voted against 
it, unless he withdraws his proofs; in which case, for the purposes of 
the proposed resvlution, he is to be considered not present at the 
meeting.—£.r p. Orde, in re Horsley, L. R. 6 Ch. 881. 

See ex p. Browning, re Alarks, 22 W. R. 638. 


go. The passing of any such special resolution as afore- Order for 
E - winding up 
said, and the appointment of a trustee, shall be reported to by trustee, 
the Court, and thereupon the Court shall, if it think reason- 2°). ument 
able and proper so to do, make an order that the estate of of same 
the bankrupt shall be wound up by a trustee and committee 
of inspection. When making any such order, the Court 
shall at the same time, upon being satisfied that the requi- 
site security has been entered into by the said trustee, give 
him a certificate declaring him to be trustee of the bank- 
ruptcy named in the certificate; and such certificate shall 
be conclusive evidence of the appointment of the trustee, 
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tificate. 


gt. Upon the granting of such certificate, all the estate, 
both real and personal, of the bankrupt shall be divested 
out of the Official Assignees, and shall be vested in the said 
trustee as fully as if such trustee were the assignees under 
any bankruptcy. 


See sections 267, 268, 269, 270 (1857). 


g2. At the time of making any such order as aforesaid, 
or at any time thereafter, the Court may order to be paid 
out of the bankrupt’s estate to the Official Assignee as a 
remuneration for his services (if any) from the date of the 
adjudication to the making of such order such fee or fees 
as shall, upon consideration of the circumstances of the 
case, appear to be just and reasonable, and as shall be 
authorized by this Act. 


93. From and after the making of any such order as 
aforesaid the bankrupt shall, to the utmost of his power, 
aid the trustee in the realization of his property and the 
distribution of the proceeds thereof amongst his creditors. 
He shall give such inventory of his property, such list of 
his creditors and debtors, and of the debts due to and from 
them respectively, submit to such examination in respect 
of his property or his creditors, attend such meetings of 
his creditors, wait at such times on the trustee, execute 
such powers of attorney, conveyances, deeds, and instru- 
ments, and generally do all such acts and things in relation 
to his property and the distribution of the proceeds amongst 
his creditors, as may be reasonably required by the trustee, 
or may be prescribed by rules of Court, or be directed by 
the Court by any special order or orders made in reference 
to any particular bankruptcy, or made on the occasion of 
any special application by the trustee or any creditor. 

If the bankrupt wilfully fail to perform the duties imposed 
on him by this section, or if he fail to deliver up possession 


ia 
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to the trustee of any part of his property, which is divisible 
amongst his creditors under this Act, and which may for 
the time being be in the possession or under the control of 
such bankrupt, he shall, in addition to any other punish- 
ment to which he may be subject, be guilty of a contempt 
of Court, and may be punished accordingly. 


See Board of Trade v. Block, 13 Ap. C. §70; and as to contempt, 
ve Harris [1896], W. N. 33. 


94. The trustee shall, in the administration of the pro- 
perty of the bankrupt and in the distribution thereof 
amongst his creditors, have regard to any directions that 
may be given by resolution of the creditors at any general 
meeting, (a) or by the committee of inspection, and any 
directions so given by the creditors at any general meeting 
shall be deemed to override any directions given by the 
committee of inspection; the trustee shall call a meeting 
of the committee of inspection once at least every three 
months, when they shall audit his accounts, and determine 
whether any or what dividend is to be paid; he may also 
call special meetings of the said committee as he thinks 
necessary. 

Subject to the provisions of this Act, and to such direc- 
tions as aforesaid, the trustee shall exercise his own discre- 
tion in the management of the estate, and its distribution 
amongst the creditors. ‘The trustee may from time to time 
summon general meetings of the creditors for the purpose 
of ascertaining their wishes ; he may also apply to the Court, 
in manner prescribed, for directions in relation to any par- 
ticular matter arising under the bankruptcy. 

The bankrupt, or any creditor, debtor, or other person 
aggrieved (4) by any act of the trustee, may apply to the 
Court, (¢) and the Court may confirm, reverse, or modify 
the act complained of, and make such order in the premises 
as it thinks just. ‘The Court may from time to time, during 
the continuance of a bankruptcy, summon general meetings 
of the creditors for the purpose of ascertaining their wishes, 
and may, if the Court think fit, direct one of the Registrars 
of the Court to preside at such meetings. 
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(a) The Court has power for just cause to direct the trustee to disre- 
gard the directions of creditors. —-Zx p. Cocks, re Poole, 21 Ch. D. 397. 
(4) As to the phrase ‘“‘ person aggrieved,” see ex ~. Sidebotham, 


14 Ch. D. 458. 
(c) A trustee making an unsuccessful application to the Court will, 


in the absence of special circumstances, be ordered to pay costs, and if 
the estate is insufficient to pay, he must pay them personally.—Zx p. 
Angerstein, L. R. 9 Ch. 479. 


95. The provisions of this Act with respect to the first 
general meeting of creditors shall apply to any subsequent 
general meeting of creditors tn a bankruptcy, being wound 
up by a trustee and a committee of inspection, with this 
exception, that subsequent meetings of creditors may be 
summoned by the trustee, or by amember of the committee 
of inspection, and that such meetings may, unless otherwise 
directed by the Court in the case of meetings summoned by 
the Court, be presided over by any person chosen by the 
creditors assembled at such meeting, and that any creditor 
whose debt has been proved, or the value of whose debt has 
been ascertained at or subsequently to such first meeting, 
shall be allowed to be present and to vote thereat. 


96. The trustee shall, as soon as may be, take posses- 
sion of the deeds, books, and documents of the bankrupt, 
and all other property capable of manual delivery. The 
trustee shall keep, in such manner as rules of Court shall 
direct, proper books, in which he shall from time to time 
make or cause to be made entries or minutes of proceedings 
at meetings, and of such other matters as rules of Court 
shall direct, and any creditor of the bankrupt may, subject 
to the control of the Court, personally or by his agent in- 
spect such books. 


97. When any property of the bankrupt acquired by the 
assignees under the said Act, as amended by this Act, or 
by the trustees under this Act, (@) consists of land of any 
tenure burdened with onerous covenants, (4) of unmarket- 
able shares in companies, of unprofitable contracts, (¢) or of 
any other property that is unsaleable, or not readily saleable, 
by reason of its binding the possessor thereof to the perform- 
ance of any onerous act, or to the payment of any sum 
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of money, the assignees or trustee, notwithstanding that 
they or he have or has endeavoured to sell, or have or has 
taken possession of such property, or exercised any act of 
ownership in relation thereto, (d) may, by writing under their 
or his hands or hand, (¢) disclaim such property, and upon 
the execution of such disclaimer, the property disclaimed 
shall, if the same is a contract, be deemed to be ceter- 


mined from the date of the order of adjudication, and if ~ 


the same 1s a lease, be deemed to have been surrendered 
on the same date, and if the same be shares in any company, 
be deemed to be forfeited from that date, and if any other 
species of property, it shall revert to the person entitled 
on the determination of the estate or interest of the bank- 
rupt, but if there shall be no person in existence so entitled, 
then in no case shall any estate or interest therein remain 
in the bankrupt. Any person interested in any disclaimed 
property may apply to the Court, and the Court may, upon 
such application, order possession of the disclaimed pro- 
perty to be delivered up to him, or make such other order 
as tu the possession thereof as may be just. (/) 

Any person injured by the operation of this section shall 
be deemed a creditor of the bankrupt to the extent of such 
injury, and may accordingly prove the same as a debt 
under the bankruptcy. (g) 


See s. 271 (1857). 

(2) The vesting sections of the Act of 1857 are, as to real estate, 
s. 268, and as to personal estate, s. 267. Under the English Act 
of 1869, the leasehold estate of a bankrupt vested absolutely in’ the 
trustee upon his appointment.— 7itlerton v. Cooper, g Q. B.D. 473. 
But the Irish Act of 1857 contains sections (271 and 272) which 
enable the assignees to elect whether they will take or refuse to take 
land, or a lease or agreement for a lease, or will abide by or decline 
an agreement for the purchase of land. Sce //anway v. Taylor, 
I. R.8C. L. 254; 81. L. T. R. 98. 

(6) Complications never contemplated by the Legislature have arisen 
in the application of this section to the leasehold interest of bankrupts. 
If the case be simply that of an immediate lessee ¢v possession who 
becomes bankrupt, the case is comparatively simple. On the execu- 
tion of a disclaimer, the lease is deemed to have been surrendered on 
the date of the adjudication. Accordingly, in cases where the property 
acquired by the trustee consists of leasehold interests, the Court will 
exercise its discretion in allowing the trustee to disclaim such interests. — 
Ke Wilson, L. R. 13 Eq. 186. See ex p. Stephens, 7 Ch. D. at p. 130. 
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But when the bankrupt is the assignee of a lease, the relation of the 
lessor and the original lessee is not disturbed. The lessee remains liable 
notwithstanding the disclaimer of the trustee ; and the lessee must seek 
his remedy in the paragraph which allows persons injured to prove 
against the estate.—Smzth v. North, L. R. 7 Ex. 242. 

Different considerations may apply when the lessee, before his bank - 
ruptcy, has carved other interests out of the lease. The lessee of a 
house agreed to underlet a portion of it at less rent than he paid, and 
taking a premium, and the provisions of the agreement differed in 
material respects from those of the lease. “The under-lessee paid the 
premium and took possession under the agreement. ‘The lessee after- 
wards became bankrupt; his trustee in bankruptcy disclaimed the 
lease; and the lessor commenced an action of ejectment against the 
under-lessee. Upon bill filed by the under-lessee to restrain the action 
of ejectment and compel the lessor to grant him a Jease in accordance 
with the terms of his agreement with the lessee, it was held, that the 
under-lessee had no equity to compel the lessor to grant him a lease 
in accordance with the terms of the under-lease.— Zuylor v. Grilott, 
L. R. 20 Eq. 682. ‘his case was considered by the Court of Exchequer 
in Ireland in O'/arrell v. Stephenson, 4 L. &. Tr. 0§t (on appeal, 4 
L. R. Ir. 715); 13 Ir. L. T. R. 161; and it was decided that a disclaimer 
by the assignees in bankruptcy of a lessee has not the effect of deter- 
mining a sub-lease. In Smalley v. Harding, 6 Q. B. D. 371, the 
Queen’s Bench held that the disclaimer of a lease determined a sub- 
lease; but O'Farrell v. Stephenson was not cited, and Smalley v. 
Harding was reversed on appeal, 7 Q. B. D. §24, where the judgments 
in the Lrish cases are referred to as “entirely satisfactory.” Zay/or v. 
Gillott, in so far as it could be said to decide that a disclaimer of a 
lease under this section determined a sub-lease, is overruled. 

The note to ex fp. Walton, re Lewy, 17 Ch. D. 746, puts the law on 
this point very clearly, and is as follows :—A disclaimer by the trustee 
in a bankruptcy of a lease operates as a surrender only so far as ts 
necessary to relieve the bankrupt and his estate and the trustee from 
liability, and dues not otherwise affect the rights or liabilities of third 
parties in relation to the property disclaimed. If, for instance, the 
bankrupt has granted an under-lease of property demised to him, a 
disclaimer of the original lease by his trustee in bankruptcy does not 
affect the right of the lessor to distrain on the property for the rent 
reserved by the original lease, and to re-enter for breach of the lessee’s 
covenants in the lease, or for non-payment of the rent reserved thereby. 
But if the under-lease is made at a rent less than the rent reserved by 
the original lease, the under-lessee is, after the disclaimer, entitled to 
prove in the bankruptcy for the value in the difference between the two 
rents. A Statute may be construed contrary_to its literal meaning 
when a literal construction would result in an absurdity or inconsistency, 
and the words are susceptible of another construction which will carry 
out the manifest intention. 

The Court of Appeal also decided, in ex p. East and West India 
Dock Co., re Clarke, 17 Ch. D. 759, that in determining whether leave 
should be given to disclaim a leasehold interest the Court ought to 
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have regard only to the question whether the disclaimer will be for the 
benefit of the persons interested in the administration of the bank- 
rupt’s estate, and ought not to have regard to any collateral considera- 
Lion, such as the injury which the disclaimer might occasion to third 
parties. 

Where the assignee of a lease became bankrupt, and his trustee dis- 
claimed, in an action brought by the lessor against the original lessee 
upon the covenant in his lease for rent accrued since the commence- 
ment of the bankruptcy, it was held, that the disclaimer did not affect 
the rights and liabilities of the lessor and the original lessee, and that 
the lessee was still liable under his covenant.—Zast and West India 
Dock Company v. Hill, 22 Ch. D. 14. Affirmed in the House of 
Lords, 9 A. C. 448. 

On the application of the trustee in bankruptcy, leave was given to 
him to disclaim a lease which was vested in the bankrupt; the trustee 
executed a disclaimer, and after this had been done, but within the time 
allowed for bringing an appeal, a person with whom the bankrupt had 
deposited the lease by way of equitable mortgage, and who was present 
when the order giving the leave to disclaim was made, pave notice of 
appeal from the order :—It was held, that the disclaimer having been 
executed, the lessor’s title was complete, and the appeal was dismissed. 
—Re Woods, ex p. Ditton, 3 Ch. D. 459. 

See ev p. Sadler, re Hawes, 19 Ch. D. 122, where it was held, that 
after uncunditional leave is given to a trustee in bankruptcy to dis- 
claim. and the disclaimer is executed, it 1s too late for the lessor to 
appeal from the order, even for the purpose of getting conditions im- 
posed on the trustee. But a disclaimer as to a lease which the bank- 
rupt has deposited by way of equitable mortgage will not be permitted 
to the prejudice of the mortgagee. If, however, the mortyagee obtains 
from the trustee an assignment of the lease, he must covenant to in- 
dennify him.—£x p. Buxton, re Miller, 1§ Ch. D. 289. 

The 23rd s. of the Act of 1867 was repealed by the Act of 1883, 
** which substituted,” in the words of Lord Cairns, “San enactment of 
a very different and much more explicit kind,” s. §5 [1883]; and this 
fact should be remembered in reading cases under the latter statute. 

When leaseholds are moitgayed, not by sub-demise, but by assign- 
ment of the whole term, the Jiability of the lessee on his covenant in 
the lease does not, on his bankruptcy, devolve on the trustee or assignee 
in bankruptcy, but is a provable debt.—Ae Gee, 24 (. B. D. 65. In 
his judgment in this case, CAVF, J., says: ‘In an ordinary case of 
assignment for value the assignor, after his assignment, remains liable 
on his covenants, and the assignee is also liable on them by virtue of 
privity of estate. It is only on the ground of privity of estate that 
the trustee would ever become liable on those covenants 3 and inasmuch 
as the previous assignment has transferred that liability to the assignee, 
leaving on the bankrupt only the covenants arising out of privity of 
contract, he ceases to have the land burdened with onerous covenants. 
It is true that in the case of a mortgage a question did arise whether the 
general rule applied. This, however, was decided in the afhrmative 
some considerable time ago, and it cannot be doubted at this day that, 
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where there is an assignment of the whole term to a mortgagee, the 
mortgayee becomes by virtue of the assignment the owner of the lease 
burdened with the covenants, and the assignor no longer possesses any 
land burdened with onerous covenants which can by virtue of the 
statute become vested in the trustee.’—24 Q. B. 1D. p. 67. 

If the assignee disclaim a purchase of real property by the bankrupt, 
who had paid a deposit, he cannot recover the deposit.—Zx p. Barre/i, 
re Parnell, L. R. 10 Ch. §12. 

In ex p. Paterson, re Throckmorton, 11 Ch. D. 908, the Court of 
Appeal gave the trustee leave to disclaim a lease the term of which had 
expired. This case was followed and approved in ex p. Dyke, re 
Morrish, 22 Ch. D. 410, where it was decided that the trustee in a 
bankruptcy may disclaim a lease of the bankrupt even though the lease 
has been determined, by effluxion of time or by forfeiture, between the 
appointment of the trustee and the execution of the disclaimer. And 
in such a case the effect of the disclaimer, when executed, is that neither 
the lessor nor the trustee can claim the bencht of any provisions con- 
tained in the lease which were to come into operation at the expiration 
or sooner determination of the term. And it seems that the trustee 
may also disclaim a lease which has been determined before his ap- 
pointment. The lease contained a covenant (see 47 L. ‘I’. 26). that, at 
the end or sooner determination of the term, the landlord should allow 
the tenant for hay and straw grown during the last year and left for the 
incoming tenant. The tenant had admittedly broken certain farming 
covenants 3 but it was held, that on the trustee disclaiming the lease 
the landlord must pay for the hay and straw, and could not prove for 
damages for the breaches of covenants. See Sv/ock v. Farmer, 46 L.T. 
4C4. 

An owner of freehold property, * burdened with onerous covenants,” 
the title-deeds of which he had deposited with an equitable mortgagee, 
became bankrupt. The trustee in bankruptcy executed a disclaimer of 
the property under the said section. Subsequently he and the bank- 
rupt purported to convey the property to the equitable mortgagee, 
whose assigns contracted to sell the same toa purchaser. On a sum- 
mons taken out by the purchaser under the Vendor and Purchaser Act, 
1874, it was held by Jessel, M. R., that there had been a complete 
disclaimer by the trustee of the bankrupt’s estate ; that the subsequent 
conveyance was inoperative ; and that the legal estate was outstanding 
and could not be got in under the Trustee Act, 1850. It would seem 
that where the freehold property of a bankrupt is disclaimed by the 
trustee, it reverts to the Crown.—e Mercer and Moore, 14 Ch. D. 287. 

(c) The object of the Act is to set the bankrupt free from every con- 
tract of every description which he entered into prior to his bankruptcy, 
and to enable the other parties to such contracts to prove against the 
estate for what they could have recovered at law in an action for breach 
of contract against the bankrupt. Where, therefore, the trustee under 
a bankruptcy disclaims an onerous agreement to take a lease for a term 
of years which the bankrupt had entered into, the landlord is entitled 
to prove against the estate for the present value of the difference be- 
tween the letting value of the demised premises and that of the rent 
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payable under the avreement.—Z.x p. Liyuvit Coal Company, re Hide, 
L. R. 7 Ch. 28. See dforgan v. Hardy, 18 Q. B. D. 646. Affirmed 
in the House of Lords sub nomine Hardy v. Fothergill, 13 Ap. C. 351. 

If the trustee of a bankrupt, when called upon to decide whether he 
will disclaim a continuing contract of the bankrupt, does not disclaim 
it, but carries it on for the benefit of the estate, he is still at liberty, 
when he fands it unprofitable, to cease to perform it; and in that case 
the other party to the contract is entitled to prove against the bank- 
rupt’s estate for the damages occasioned by the breach of the contract, 
and this is his only remedy. The trustee does not by not disclaiming 
adopt the contract, either personally or on behalf of the estate. —Ae 
Snecsum, ex p. Davis, 3 Ch. D. 463. 

(a) The effect ofa disclaimer by the trustee in a liquidation of a lease 
vested in the debtor is to place the trustee inthe position of never 
having had any estate in the leasehold property. Consequently, any 
severance by the trustee of the fixtures attached to the property after 
the date at which the term is put an end to by the disclaimer, is 
necessarily a wrongful act, and gives the landlord a right to recover the 
value of the fixtures from the trustee. It was questioned whether, 
after severing the fixtures, the trustee has any ripht to disclaim the 
lease. But, at any rate, he cannot as against the landlord assert the 
invalidity of his own disclaimer.—£. p. Brooke, re Roberts, 10 Ch. D. 
100. ‘This case followed the earlier decision in er p. Stephens, re 
Lavies, 7 Ch. D. 127, that after the trustee in a bankruptcy has executed 
a disclaimer of a lease vested in the bankrupt, he is not entitled, even 
though he be in possession of the leasehold premises, to remove the 
tenant’s fixtures. The effect of the disclaimer is to give the landlord an 
absolute title to the fixtures as from the date of the order of adjudica- 
tion. 

Where there are trade fixtures on the leasehold premises of a bank- 
rupt removable by the tenant, and the trustee applies for leave to 
disclaim the lease, the same rule will be applied as between the land- 
lord ancl trustee as would obtain if the lease had been determined in an 
ordinary way. The landlord must either take over the fixtures ata 
valuation, or the trustee must have a reasonable time before disclaiming 
in which to sever and remove them.— Js re Moser, 13 Q. B. D. 738. 

In Saistt v. Pilley, L. R. 10 Ex. 137, there was a surrender, but not 
a disclaimer. A stranger bought tenant’s fixtures from the trustee, 
after the bankruptcy, and before the surrender. ‘They remained on the 
premises, and he was held entitled as against the landlord. 

A lease contained a proviso that the lessee, his executors, adminis- 
trators, and assigns, might at any time or times during the continuance 
of the term, or within twelve months from the expiration or other 
sooner determination thereof, but not afterwards, remove any buildings 
or machinery which he or they might have erected on the demised pre- 
mises for trade purposes. ‘lhe lessee fled a liquidation petition, and 
the trustee in the liquidation sold the trade machinery and fixtures, 
which were then removed by the purchaser. The trustee afterwards 
disclaimed the lease.—It was held by the Court of Appeal, that the 
disclaimer having the operation of a surrender of the lease, the proviso 
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was, by construction of law, with all the other provisions of the lease, 
put an end to before the removal, and consequently that the remowal 
could not be justified, and the lessor was entitled to the proceells of 
sale.— Ex p. Cleve, re Latham, tg Ch. D. 7. 

This case was explained in ex p. Allen, re Fussell, 20 Ch. D. 341, 
where it was decided that the effect of a disclaimer of a lease to a 
bankrupt by the trustee in the bankruptcy, is to give up to the lessor 
the entirety of that which is comprised in the demise. Therefore, if a 
bankrupt be the lessee of land and personal chattels, demised to him as 
one subject-matter at one entire rent, a disclaimer of the lease by the 
trustee operates as a surrender to the lessor of the chattels, as well as 
the land, and the trustee cannot claim the chattels, as having been at 
the commencement of the bankruptcy in the order or disposition of the 
bankrupt, as reputed owner with the consent of the true owner. A 
disclaimer of a lease to a bankrupt by the trustee in the bankruptcy 
operates to relieve the trustee from all liability under the lease, not 
merely from liability as from the date of the adjudication. 

A trustee in bankruptcy who takes actual possession of leasehold 
property of the bankrupt, and does not, when called upon by the land- 
lord so to do, disclaim the lease, is personally liable for the rent which 
accrues due after he takes possession. The Act only gives the landlord 
a right of proof for the proportionate part of the rent up to the date of 
the adjudication, but does not relieve the trustee from his personal 
liability.—Ax p. Dressler, re Solomon, 9 Ch. D. 252; followed by 
Bovp, J., in re A/atthews, 21 L. R. Ir. §07. 

The residue of aterm under a lease having become vested in the 
trustee of the lessee, who was a liquidating debtor, the trustee assipned 
over during a current quarter. Inan action, brought after the expira- 
tion of the quarter against the trustee by the lessor, to recover a 
proportionate part of the quarter’s rent up to the time of the assignment 
over by him :—e/d, that the Apportionment Act, 1870, applied, and 
that the lessor was entitled to recover.—Swansea Bank v. Thomas, 
4 Ex. D. 94. 

The Crown is bound by this section.—Ae Thomas, ex p. C. of Woods 
and Forests, 21 Q. B. D. 380. 

The right of disclaimer is not limited to property of the bankrupt 
divisible amongst his creditors, but extends to any property from which 
no benefit can accrue to the bankrupt’s estate. A debtor held his 
business premises for a term of years under an agreement for a lease, 
and entered into a binding contract for the sale and assignment of his 
business and his business premises to a company, but became bankrupt 
before the completion of the contract: eld, that the debtor’s interest 
in the agreement for a lease was in the nature of Jand burdened with 
onerous covenants which his trustee in bankruptcy could under the 
circumstances disclaim.—Ae Maughan, ex p. Alonkhouse, 14 Q. B. D. 


95. 

(ec) The disclaimer is in practice effected by executing a deed. 

A trustee who has not disclaimed may assign tu a pauper.—Hopkin- 
son v. Lovering, 11 Q. B. D. 92. 

Under the old law a disclaimer of a lease -did not operate as a 
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surrender, but only relieved the bankrupt from liability. —A/anninge v. 
Flight, 3 B.& Ad. 211. See Brocklehurst v. Lowe, 7 El. & 8. 176; 
Afaples w. Pepper, 18 C. B.177; Taylor v. Young, 3 B. & Ald. 521. 
Where the assignees of a bankrupt have elected, under s. 271 (1857), 
not to accept the bankrupt’s interest in a lease, a disclaimer under this 
section is unnecessary.—Re Connor, 81.L. T. R. 71. 
See re Eilts, io I. J. N.S. 19. 


The provisions of this section do not apply to proceedings in arrange- 


ment.— Ae Somerville, 1 L. R. Ir. 2933 approved of by the Court of 


Appeal in re M7, 27 L. R. Ir. 1, where it was sought to restrain an 
acuon by a landlord for rent which accrued due subsequent to the 
filing of a petition for arrangement by a tenant under a lease, and in 
which there was no proposal to vest the leasehold under s. 349 (1857). 

(7) The Court has power to impose a condition, even though no third 
party has acquired an interest in the lease from the bankrupt.—Zx . 
OnD re Turner, 17 Ch. D. 5323 ex p. Guod, re Salkekt, 13 

- B.D. 731. 

On giving leave to the trustee in a bankruptcy to disclaim a leasehold 
interest of the Lankrupt, the Court will not order the trustee to pay the 
landlord any compensation for his use and occupation of the demised 
property, except under special circumstances, one instance being where 
the trustee’s occupation has been beneficial to the bankrupt’s estate. 
Notwithstanding the insertion of an attornment clause in a mortgage 
deed, the real relation between the parties is that, not of landlord and 
tenant, but of mortgagee and mortgagor; and this fact, as well as the 
nature of the rent reserved by the clause, must be taken into account in 
considering whether, on giving leave to the trustee in the bankruptcy of 
the mortgagor to disclaim the tenancy created by the attornment clause, 
any terms should be imposed for the benefit of the mortgayee.—E-x fp. 
Isherwood, re Knight, 22 Ch. D. 384; Gabrie v. Blankenstetn, 13 
Q. B. D. 68 

When the trustee in a bankruptcy applies for leave to disclaim a 
lease of the bankrupt, the Court will not order any compensation to be 
paid to the landlord, unless the trustee has kept him out of possession 
of the property, and his occupation has resulted in a benefit to the 
bankrupt’s estate. 

The trustee ought not to be allowed to increase the bankrupt’s 
estate at the expense of the landlord.—Zx p. /zard, re Bushell (No. 2), 
23Ch. D. 115; Lybbe v. Hart, 29 Ch. D. 8, in which the effect of the 
English Act, §6 Geo. III., c. §0,s. 11, was much considered. The 
case is noted here, as the decision would apparently have Leen the 
other way but for the statute. 

In determining whether, on giving leave to the trustee in a bank- 
ruptcy to disclaim a lease of the bankrupt, the trustee should be 
ordered to pay compensation to the landlord in respect of his occupa- 
tion of the leasehold premises, the Court will have regard not merely 
to the question whether the occupation has actually produced a profit to 
the bankrupt’s estate, but also to the question whether the possession 
was retained by the trustee with a view to obtaining such a profit. 
The Court ordered compensation to be paid by the trustee in a bank- 
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ruptcy as a condition of giving him leave to disclaim the lease of the 
bankrupt’s place of business, although during part of the time during 
which the trustee had been in occupation a bailiff had been in posses- 
sion of the bankrupt’s goods under a distress for rent, and the landlord 
had been allowed to place bills on the premises stating that they were 
to be let, and that application for that purpose was to be made to hin. 
—Ex p. Arnal, re Witton, 24 Ch. D. 26. See Gabriel v. Blanken- 
stein, 13 Q. B. D. 684. 

Where the debtor had agreed before bankruptcy to assign his lease 
toa third party, the trustee was allowed to execute a disclaimer only 
upon the terms of executing the assignment ; but was held entitled to 
be indemnified against any liability be might thereby incur.—£x 2. 
Edmonds, re Tipping, 48 L. T. 77. 

The landlord is not a “ person interested.” It must be a person 
claiming through or under the bankrupt, re Parker (1), ex p. Turquarncd, 
14 Q. B. D. 405. But see ex p. Shilson, 20 Q. B. D. 343, and re 
Finley, ex p. Clothworkers Co., 21 Q. B. D. 475, in which it was held 
(by Lord Esher, M.K., and Lindley and Bowen, L.JJ.) that, when 
the trustee of a bankrupt disclaims leasehold property of the bank- 
rupt, which the bankrupt has mortgaged by sub-demicse, an order may 
be made, on the application of the original lessor, excluding the sub- 
lessee from all interest in and security upon the property, unless he 
elects to accept an order vesting the property in him subject to the 
same liabilities and obligations as the bankrupt was subject to under 
the lease in respect of the property at the date of the filing of the 
bankruptcy petition. 

(¢) A lease of a house for twenty-one years, at a rent of £130 a year, 
was cleterminable by the lessee at the end of the first seven or fourteen 
years of the term, on his giving six months’ previous notice in writing 
to the lessor, and paying the rent and performing the covenants up to 
the day of the term being determined. Near the end of the sixth year 
of the term, the lessee filed a liquidation petition. The trustee in the 
liquidation disclaimed the lease. There was evidence that the house 
could only be let at a diminished rent ; and it was held that the lessor 
was entitled to prove in the liquidation for the diminution in the rent 
up to the end of the seventh year of the term, and the amount neces- 
sary to put the house in repair.—Zx p. Blake, re AT Ewan, 11 Ch. D. 
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98. The assignees or trustee shall not be entitled to 
disclaim any property in pursuance of this Act in cases 
where an application in writing has been made to them 
or him by any person interested in such property, requiring 
such assignees or trustee to decide whether they or he will 
disclaim or not, and the assignees or trustee have or has for 
a period of not less than twenty-eight days after the receipt 
of such application, (2) or such further time as may be 
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allowed by the Court, (4) declined or neglected to give Sec. CI. 
notice whether he disclaims the same or not. = 


(az) When a trustee applies for an extension of timz, he should give 
some good reason for the indulgence he asks, and if the rights of other 
parties will be prejudiced by the time being extended, the Court will, 
as a general rule, put the trustee upon terms.—Xe Price, ex p. Foreman, 
13 Q. B. D. 466. 

If trustee declines or neglects to give notice within the twenty-eight 
days whether he disclaims or not, he may make himself personally 
liable to the payment of the rent and costs.—Ae Piuve, ex p. Mackay, 
14 Q. B. D. 401. 

A trustee in liquidation received from the lessors on the 24th of 
November a notice calling on him to disclaim a lease held by the debtor 
within twenty-eight days. The lessors wrote a letter to the trustee on 
the day before the twenty-eight days expired, in which they asked for 
a reply to their letter of the 24th of November, “at his earliest con- 
venience.” The trustee, after the twenty-eight days had expired, 
applied to the Court for leave todisclaim. It was held, that the lessors 
had waived their right to insist on an answer within twenty-eight days, 
and leave to disclaim was given.—£-x ~. Moore, re Stokoe, 2Ch. D. 802. 

(4) The mere fact that the lessor has availed himself of the provisions 
contained in the lease to compel the trustee in bankruptcy to pay half a 
year’s rent in advance is not, in the absence of negotiation, or of anything 

to mislead the trustee, or of special circumstances to excuse the delay, a 
ground for enlarging.—e Kichardson, ex p. Harris, 16 Ch. LV. 613. 

The extension of time must be asked for within the twenty-eight 
days.—Ex p. Lovering, re Jones, L. R. 9 Ch. 586. 


99. Subject to the provisions of this Act, the trustee shall Power of 
have power to receive and decide upon proof of debts in receive and 
the prescribed manner, and for such purpose to administer rsice" 
oaths. debts. 


too. The trustee may appoint the bankrupt himself to Power to 
superintend the management of the property, or of any part oe 
thereof, or to carry on the trade of the bankrupt (if any) for manage 
the benefit of the creditors, and in any other respect to aid "°?°""™ 
in administering the property in such manner and on such 


terms as the creditors direct. 


101. The trustee may, with the sanction of the committee Power of 
of inspection, do all or any of the following things :— Epica; 
1. Mortgage or pledge any part of the property of the &. 
bankrupt for the purpose of raising money for the 
payment of his debts: 


P 
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Sec. CII. 2. Refer any dispute to arbitration, compromise all debts, 
as claims, and liabilities, whether present or future, 
certain or contingent, liquidated or unliquidated, 
subsisting or supposed to subsist between the bank- 
rupt and any debtor or person who may have in- 
curred any liability to the bankrupt, upon the receipt 
of such sums, payable at such times, and generally 
upon such terms as may be agreed upon : 

3. Make such compromise orother arrangement as may 
be thought expedient with creditors or persons claim- 
ing to be creditors in respect of any debts provable 
under the bankruptcy : (a) 

4. Make such compromise or other arrangement as may 
be thought expedient with respect to any claim aris- 
ing out of or incidental to the property of the bank- 
rupt, mace or capable of being made on the trustee 
by any person or by the trustee on any person : 

5- To divide in its existing form amongst the creditors, 
according to its estimated value, any property which 
from its peculiar nature or other special circum- 
stances cannot advantageously be realized by sale. 

The sanction given for the purposes of this section may be 
a general permission to do all or any of the above-mentioned 
things or a permission to do all or any of them in any 
specified case or cases. 


(2) See re Austin, 4 Ch. D. 13, where a bankrupt was allowed to 
investigate the claim of a creditor with whom a compromise was made. 


Power of 102. The trustee may, with the sanction of a special 
accept ‘resolution of the creditors assembled at any meeting of 


composition which notice has been given specifying the object of such 

or general i ala 

schemeof meeting, accept any composition offered by the bankrupt, 

ararge- —_ or assent to any general scheme of settlement of the affairs 
of the bankrupt upon such terms as may be thought ex- 
pedient, and with or without a condition that the order of 
adjudication is to be annulled, (a) subject nevertheless to 
the approval of the Court, to be testified by the judge of 
the Court signing the instrument containing the terms of 
such composition or scheme, or embodying such terms in 
an order of the Court. 
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Where the annulling the order of adjudication is made a Sec. CIV. 
condition of any composition with the bankrupt or of any = 
general scheme for the liquidation of his affairs, the Court, 
if it approves of such composition or general scheme, shall 
annul the adjudication on an application made by or on 
behalf of any person interested, and the adjudication shall 
be annulled from and after the date of the order annulling 
the same. 

The provisions of any composition or general scheme 

made in pursuance of this Act may be enforced by the 
Court on a motion made in a summary manner by any 
person interested, and any disobedience of the order of 
the Court made on such motion shall be deemed to be a 
contempt of Court. The approval of the Court shall be 
conclusive as to the validity of any such composition or 
scheme, and it shall be binding on all the creditors so far 
as relates to any debts due to them and provable under the 
bankruptcy. 


(2) If the bankrupt has concealed the fact that he was entitled to 
property, the order to annul the bankruptcy will be annulled, and cre- 
ditors, including mortgagees, who have compromised their claims will 
be remitted to their original rights —£.x p. Jarvis, re Spanton, 10 Ch. 
D. 179. 


See ex p. Russell, re Winn, 2 Ch. D. 424; and ex p. Turquand, 
ve Fothergill, 3 Ch. D. 445. 


103. A trustee shall not, without the consent of the com- Trustee, it 
mittee of inspection, employ a solicitor or other agent, but 30°00" 
where the trustee is himself a solicitor he may contract to for services. 
be paid a certain sum by way of percentage or otherwise 
as a remuneration for his services as trustee, including all 
professional services, and any such contract shall, notwith- 


standing any law to the contrary, be lawful. 


104. The trustee shall pay all sums from time to time Trustee to 
received by him into such bank as the majority of the Pay moneys 
creditors in nutnber and value at any general meeting shall 
appoint, and failing such appointment into the Bank of 
Ireland ; and if he at any time keep in his hands any sum 
exceeding fifty pounds for more than ten days, he shall be 
subject to the following liabilities ; that is to say,— 

1. He shall pay interest at the rate of twenty pounds 


Proof of 
debts before 
trustee, 


The Bankruptcy (Ireland) Amendment Act, 1872. 


per centum per annum on the excess of such sum 
above fifty pounds as he may retain in his hands : 

2. Unless he can prove to the satisfaction of the Court 
that his reason for retaining the money was sufficient, 
he shall, on the application of any creditor, be dis- 
missed from his office by the Court, and shall have 
no claim for remuneration, and be liable to any 
expenses to which the creditors may be put by or in 
consequence of his dismissal. 


105. All debts provable in bankruptcy under the said 
Act or this Act may be proved in the prescribed manner 
before the trustee, and the several provisions of the said Act 
and this Act as to the proof and ascertainment of debts, 
and the nature, amount, and relative priorities of same, 
shall extend and be applicable to all debts which shall be 
proved before such trustee. 

An estimate shall be made according to the rules of the 
Court for the time being in force, so far as the same may be 
applicable, and when they are not applicable at the discre- 
tion of the trustee, of the value of any debt, provable as 
aforesaid, which by reason of its being subject to any con- 
tingency or contingencies, or for any other reason, does not 
bear a certain value. 

Any person aggrieved by any estimate made by the trustee 
as aforesaid may appeal to the Court, and the Court may 
thereupon ascertain such value, or direct such value to be 
assessed in the manner provided by the said Act or this 


Act. 


This section is a portion of s. 31 (1869), under which the case of 
ex p. Dear, re White, 16 5. J. 674, was decided. That case was as 
follows :—A. was in the service of B. as a warehouseman at a yearly 
salary, payable half-quarterly as it became due, subject to a determina- 
tion of the agreement on either side by giving three months’ notice. B., 
who was a carpet warehouseman by trade, filed a petition for liquida- 
tion, under which a resolution to liquidate by arrangement was regis- 
tered, and the trustce dismissed A. from his employment. It was held, 
that A., notwithstanding the fact that he had received payment of his 
salary in full up to the date of his dismissal, was not thereby debarred 
from proving for damages sustained by his dismissal without notice. 

On the dissolution of a partnership in a business of tailors between 
J. and R., J., who continued the business, covenanted to pay R. an 


Trustee Clauses. 229 


annuity of £120 for his life, and R. covenanted not to carry on the Sec. CVII. 
business of a tailor within 100 miles from the old place of business, and — 
it was agreed that for any breach of this covenant by R. the life annuity 

of £120 should thereupon cease and determine, and the covenant to 

pay it become null and void, as and by way of liquidated damages to J. 

J. paid the annuity punctually for some years, until he got into diff- 

culties, and he then presented a petition for liquidation by arrangement, 

and his creditors agreed to accept a composition. It was held, that the 

claim of R. in respect of his annuity was capable of being fairly esti- 

mated, and was provable in the liquidation proceedings. —Zx p. Jack- 

son, 20 W. R. 1023. 

The rule is well settled in bankruptcy that a creditor cannot prove 
fot interest on his debt accrued due since the date of the adjudication of 
bankruptcy, and that a secured creditor seekiny the aid of the Court 
cannot apply what he realizes from his security in payment of interest 
accrued since that date.—Ae Savin, 20 W. R. 1027. 

Under whatever guise interest is introduced intoa contract, the Court, 
if it finds that the real intention was to give interest in another form, 
will not allow a proof in respect of it in bankruptcy.—Zx p. Robinson, 
31 L. J. (Bkcy.) 12. 

member of a building society borrowed from the society on the 
security of a mortgage £1,200, for which he was to pay £144 premium 
and interest, at § percent. per annum. Principal, premium, and in- 
terest were made payable in a fixed number of annual instalments. 
The borrower became bankrupt, and the mortgage being insufficient, it 
was held by the Court of Appeal, affirming BAcon, C.J., that the pre- 
mium was not in the nature of interest, and that the society could prove 
for it—Ex 2. Bath, re Phillips, 27 Ch. D. 509. 


106. The trustee, with the consent of the creditors, testi- Allowance to 
fied by a resolution passed in general ineeting, may from bavkrier tor 
time to time, during the continuance of the bankruptcy, © service. 
make such allowance as may be approved by the creditors 
tothe bankrupt out of his property for the support of the 
bankrupt and his family, or in consideration of his services 


if he is engaged in winding up his estate. 


107. The trustee shall from time to time, when the com- Distribution 
mittee of inspection determines, declare a dividend amongst °' dividends: 
the creditors who have proved to his satisfaction debts 
provable in bankruptcy, and shall distribute the same ac- 
cordingly; and in the event of his not declaring a dividend 
for the space of six months, he shall summon a meeting of 
the creditors, and explain to them his reasons for not 
declaring the same. 
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108. In the calculation and distribution of a dividend it 
shall be obligatory on the trustee to make provision for 
debts provable in bankruptcy appearing from the bankrupt’s 
statements, or otherwise, to be due to persons resident in 
places so distant from the place where the trustee was acting 
that in the ordinary course of communication they have not 
had sufficient time to tender their proofs, or to establish 
them if disputed, and also for debts provable in bankruptcy, 
the subject of claims not yet determined. 


tog. Any creditor who has not proved his debt before the 
declaration of any dividend or dividends shall be entitled 
to be paid out of any moneys for the time being in the hand 
of the trustee any dividend or dividends he may have failed 
to receive before such moneys are made applicable to the 
payment of any future dividend or dividends, but he shall 
not be entitled to disturb the distribution of any dividend 
declared before his debt was proved by reason that he has 
not participated therein. 


110. When the trustee has converted into money all the 
property of the bankrupt, or so much thereof as can, in the 
joint opinion of himself and of the committee of inspection, 
be realized without needlessly protracting the bankruptcy, 
he shall declare a final dividend, and give notice of the time 
at which it will be distributed. 


111. The bankrupt shall be entitled to any surplus re- 
maining after payment of his creditors, and of the costs, 
charges, and expenses of the bankruptcy. 


The surplus of a bankrupt’s estate in the hands of the official assignee 
is not a “ debt”? which can be attached under the Common Law Proce- 
dure Act, 1856.—Re Greensil/, L. R. 8 C. P. 243 and see Boyce v- 
Simpson, 8 I. C. 1. §23, where it was held that a dividend could not 
be attached by a creditor of the person to whom the dividend was 
payable. See re dustin, 4 Ch. D. 13, and ex p. Sheffield, re Austin, 
10 Ch. D. 434. 


112. No action or suit for a dividend shall lie against the 


for dividends trustee, but if the trustee refuses to pay any dividend the 
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Court may, if it thinks fit, order the trustee to pay the same, 
and also to pay out of his own moneys ‘nterest thereon for 
the time it is withheld, and the costs of the application. 


113. When the whole property of the bankrupt has been 
realized for the benefit of his creditors, or so much thereof 
as can, in the joint opinion of the trustee and committee of 
inspection, be realized without needlessly protracting the 
bankruptcy, or a composition or arrangement has been com- 
pleted, the trustee shall make a report accordingly to the 
Court, and the Court, if satisfied that the whole of the pro- 
perty of the bankrupt has been realized for the benefit of 
his creditors, or so much thereof as can be realized without 
needlessly protracting the bankruptcy, or that a composition 
or arrangement has been completed, shall make an order 
that the bankruptcy has closed, and the bankruptcy shall 
be deemed to have closed at and after the «date of such 
order. (a) 

A copy of the order closing the bankruptcy may be 
published in the Dudlin Gazette, and the production of a 
copy of such gazette containing a copy of the order, shall 
be conclusive evidence of the order having been made, and 
of the date and contents thereof. 


(a) In ve Benneltt’s Trusts, L. R. 19 Eq. 245, a bankrupt became 
entitled to a legacy of £1,coo under the will of a testator who died 
before the close of the bankruptcy, but after the discharge of the bank- 
rupt under the analogous English section. Vice-Chancellor Bacon 
held the trustee, and not the bankrupt, entitled to the legacy. In 
£66s v. Boulnas, the Master of the Rolls expressed an opinion 
adverse to this decision, but felt bound by it and followed it. The case 
of £bés v. Boulnois came on appeal before the Lords Justices, and re 
Bennett's Trusts was overruled ; and the law now is that sosoon as the 
creditors have passed a resolution granting a bankrupt his discharge, 
his alter-acquired property does not pass to his trustees, but belongs to 
the debtor, although no resolution closing the bankruptcy has been 
passed.—L. K. 10 Ch. 479. See re Pettit’s Estate, 1 Ch. D. 478, and 
Wadling v. Oliphant, 1 Q. B. D. 145. 

The Court has power to make an order closing a bankruptcy in a 
case where it does not appear that the bankrupt has any assets. After 
an order has been made closing a bankruptcy, the Court has power to 
reopen it. But such an order ought not to be made without notice to 
the creditors of the bankrupt (if any) whose debts have been contracted 
after the adjudication, nor without letting them in to prove as creditors 
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against any property of the bankrupt acquired by him after the date of 
ie order to close the bankruptcy.—Z x p. Pitt, re Gosling, 20 Ch. D. 
308. 


114. When the bankruptcy is closed the trustee shall call 
a meeting of the creditors to consider an application to be 
made to the Court for his release. At the meeting the 
trustee shall lay before the assembled creditors an account 
showing the manner in which the bankruptcy has been 
conducted, with a list of the unclaimed dividends, if any, 
and of the property, if any, outstanding, and shall inform 
the meeting that he purposes to apply to the Court for a 
release. 

The creditors assembled at the meeting may express their 
Opinion as to the conduct of the trustee, and they, or any of 
them, may appear before the Court, and propose the release 
of the trustee. 

The Court after hearing what, if anything, can be urged 
against the release of the trustee, shall grant or withhold 
the release accordingly, and if it withhold the release, shall 
make such order as it thinks just, charging the trustee with 
the consequences of any act or default he may have done 
or made contrary to his duty, and shall suspend his release 
until such charging order has been complied with, and the 
Court thinks just to grant the release of the trustee. 


115. Unclaimed dividends, and any other moneys arising 
from the property of the bankrupt, remaining under the 
control of the trustee at the close of the bankruptcy of any 
bankrupt, or accruing thereafter, shall be accounted and 
paid over to the ‘‘ unclaimed dividend account,” in the same 
manner in all respects as if same were unclaimed dividends 
in a bankruptcy under the said Act; and same shall be 
subject to the like orders and be applied for the same pur- 
poses as are mentioned in the said Act. The trustee shall 
also deliver a list of any outstanding property of the bank- 
rupt to the prescribed persons, and the same shall, when 
practicable, be got in and applied for the benefit of the 
creditors in manner prescribed. 
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116. The order of the Court releasing the trustee of a 
bankruptcy shall discharge him from all liability in respect 
of any act done or default made by him in the administra- 
tion of the affairs of the bankrupt, or otherwise in relation 
to his conduct as trustee of such bankrupt ; but such order 
may be revoked by the Court on proof that it was obtained 
by fraud. 


In exp. Cotton, S. J. 182, a trustee was held personally liable to 
costs arising out of unsuccessful applications to the Court. 


117. The trustee having had his quarterly statement of 
accounts audited by the committee of inspection, shall, 
within the prescribed time, forward the certified statement 
in the prescribed form to such officer of the Court as the 
Court may from time to time direct. 


118. Every trustee of a bankrupt shall from time to time, 
as may be prescribed, and not less than once in every year 
during the bankruptcy, transmit to such officer a statement 
showing the proceedings in such bankruptcy up to the date 
of the statement containing the prescribed particulars, and 
made out in the prescribed form ; and any trustee failing to 
transmit accounts in compliance with this section shall be 
deemed guilty of a contempt of Court, and be punishable 
accordingly. 


119. The officer to whom the said statements shall be 
transmitted as aforesaid shall examine the same, and shall 
call the trustee to account for any misfeasance, neglect, or 
omission which may appear on such statements, and may 
require the trustee to make good any loss the estate of the 
bankrupt may have sustained by such misfeasance, neglect, 
or omission. If the trustee fail to comply with such re- 
quisition of such officer, such officer may report the same 
to the Court; and the Court, after hearing the explanation, 
if any, of the trustee, shall make such order in the premises 
as it thinks just. 
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Sec. CXX1. 20, The said officer may at any time require any trustee 
Powers of tO answer any inquiry made by him in relation to any bank- 
officer to ruptcy in which said trustee is engaged, and may, if he think 
accounts are fit, apply to the Court to examine on oath such trustee or 
transmitted. any other person concerning such bankruptcy; he may also 

direct a local investigation to be made of the books and 


vouchers of the trustees. 


Regulations 121. ‘The following regulations shall be made with respect 
elot™ustees to the trustee and committee of inspection : 

1. The creditors may, if they think fit, appoint more 
persons than one to the office of trustee, and where 
more than one are appointed, they shall declare 
whether any act required or authorized to be done 
by the trustee 1s to be done by all or any one or 
more of such persons, but all such persons are in 
this Act included under the term ‘“ trustee,’’ and 
shall be joint tenants of the property of the bank- 
rupt. The creditors may also appoint persons to 
act as trustees in succession in the event of one or 
more of the persons first named declining to accept 
the office of trustee : 

2. If any vacancy occur in the office of trustee by death, 
resignation, or otherwise, the creditors in general 
meeting shall fill up such vacancy, and a general 
meeting for the purpose of filling up such vacancy 
may be convened by the continuing trustee, if there 
be more than one, or by the Court on the requisition 
of any creditor: 

3. The Court may, upon cause shown, remove any 
trustee. (a) ‘lhecreditors may, by special resolution 
at a meeting specially called for that purpose, of 
which seven days’ notice has been given, remove the 
trustee and appoint another person to fill his office, 
and the Court shall give a certificate declaring him 
to be the trustee : 

4. If atrustee be adjudged bankrupt, he shall cease to 
be trustee, and the Court shall, if there be no other 


Trustee Clauses. 
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trustee, call a meeting of creditors for the appoint- S#. CXX!. 


ment of another trustee in his place: 


5. The property of the bankrupt shall pass from trustee 


to trustee, and shall vest in the trustee for the time 
being during his continuance in office, without any 
conveyance, assignment, or transfer whatever : 


6. The trustee of a bankrupt may sue (4) and be sued 


by the official name of ‘the trustee of the property 
of a bankrupt,” inserting the name of the 
bankrupt, and by that name may hold property of 
every description, make contracts, sue and be sued, 
enter into any engagements binding upon himself 
and his successors in office, and do all other acts 
necessary or expedient to be done in the execution 
of his office: 


7. The certificate of appointment of a trustee shall, for 


all purposes of any law in force in any part of the 
United Kingdom or in any of the dominions of Her 
Majesty, requiring registration, enrolment, or record- 
ing of conveyances or assignments of property, be 
deemed to be a conveyance or assignment of pro- 
perty. and may be registered, enrolled, and recorded 
accordingly : 


8. Any member of the committee of inspection may 


resign his office by notice in writing signed by him, 
and delivered to the trustee : 


g. The creditors may by resolution fix the quorum re- 


quired to be present at a meeting of the committee 
of inspection : 


10. Any member of the committee of inspection may 


IT. 


12. 


also be removed by a special resolution at any 
meeting of creditors of which the prescribed notice 
has been given, stating the object of the meeting : 
On any vacancy occurring in the office of a member 
of the committee of inspection by removal, death, 
resignation, or otherwise, the trustee shall convenea 
meeting of creditors for the purpose of filling up 
such vacancy : 

The continuing members of the committee of i Inspec- 
tion may act, notwithstanding any vacancy in their 
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body ; and where the number of members of the 
committee of inspection is for the time being less 
than five, the creditors may increase that number, 
so that it do not exceed five: 

13. No defect or irregularity in the election of a trustee 
or of a member of the committee of inspection shall 
vitiate any act dona fide done by him; and no act 
or proceeding of the trustee or of the creditors shall 
be invalid by reason of any failure of the creditors 
to elect all or any members of the committee of 
inspection : 

14. If a member of the committee of inspection become 
a bankrupt, his office shall thereupon become vacant : 

15. Where there is no committee of inspection, any act 
or thing or any direction or consent by this Act 
authorized or required to be done or given by such 
committee may he done or given by the Court on 
the application of the trustee. 


(a) As to removal of a trustee, see ex p. Sheard, re Pooley (No. 1), 
16 Ch. D. 107. See ex p. Newitt, re Mansel, 14 Q. B. D. 177. 

A trustee removed from office, after presenting an appeal against a 
proof of debt, has no /ocus standi as an appellant, but the creditors 
may prosecute it.—Lx p. Sheard, re Pooley (No. 2), 16 Ch. D. 110. 

If a minority of creditors are dissatished with the refusal of a trustee 
to take proceedings to recover property alleged to be part of the bank- 
rupt’s estate, they should apply to him for leave to use his name, and 
offer him an indemnity. If he refuses, they are entitled to apply tothe 
Court.—£x p. Kearsley, re Genese, 17 Q. B. D. 1. 


122. Where an order is made for winding up the bank- 
rupt’s estate by a trustee and committee of inspection, the 
Court shall, notwithstanding such order, but subject to the 
provisions and restrictions aforesaid, have the same powers 
and authorities and may make such orders, give such 
directions, and do all such matters and things with respect 
to the bankrupt, his schedule, creditors, property, debtors 
to his estate, and certificate, or as to the trial or directing 
the prosecution of such bankrupt or as to the examination 
of witnesses as in proceedings in bankruptcy heard before 
such Court under the said Act as amended by this Act. 
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SEc. 
CXXIV. 
Evidence. 


123. Any person who shall, upon any examination upon Penalty on 
oath or affirmation, or in any affidavit, deposition, or declara- Bicone 
tion, or solemn affirmation, authorized or directed by the evidence. 
said Act as amended by this Act, or by this Act, wilfully 
and corruptly give false evidence, or wilfully and corruptly 
swear or affirm anything which shall be false, being convicted 


thereof, shall be liable to the penalties of wilful and corrupt 
perjury. 


General Orders. 


124. The judges of the Court shall, on or before the first General 
day of January, one thousand eight hundred and seventy- te made. 
three, and from time to time thereafter, make such general 
orders as they may think fit for the effectual execution of 
this Act, and of the objects thereof, and may from time to 
time alter or revoke such orders, but no such general orders gi 
shall be of any force or effect until approved of by the Lord 
Chancellor. 

Any general rules made as aforesaid may prescribe 
regulations as to the service of summonses and orders, 
including provisions for substituted service; as to the 
valuing of any debts provable in a bankruptcy; as to the 
valuation of securities held by creditors ; as to the giving 
or withholding interest or discount on or in respect of debts 
or dividends ; as to the funds out of which costs are to be 
paid, the order of payment, and the amount and taxation 
thereof; and as to any other matter or thing, whether | 
similar or not to those above enumerated, in respect to 
which it may be expedient to make rules for carrying into 
effect the objects of this Act; and any rules so made shall 
be deemed to be within the powers conferred by this Act, 
and shall be of the same force as if they were enacted in | 
the body of this Act. 
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Any rules made in pursuance of this section shall be laid 
before Parliament within three weeks after they are made, 
if Parliament be then sitting; and if Parliament be not 
then sitting, within three weeks after the beginning of the 
then next session of Parliament, and any rules so made 
shall be judicially noticed. 

Until rules have been made in pursuance of this Act, and 
so far as such rules do not extend, the principles, practice, 
and rules on which courts having jurisdiction in bankruptcy 
in Ireland have heretofore acted in dealing with bankruptcy 
proceedings shall be observed by any Court having junsdic- 
tion in bankruptcy cases under this Act. 
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SCHEDULES 
REFERRED TO IN THE FOREGOING ACT. 


SCHEDULE (A.) 
Sections of the Irish Bankrupt and Insolvent Act, 1857, repealed. 


Sections 35, 50, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 
103, 104, 105, 106, 107, 108, 109, 110, INI, 112, 113, 117, 133, 134, 
143, 144, 145, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187, 188, 
189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 200, 201, 202, 
203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 
217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 230, 
231, 232, 233, 234, 235, 236, 237, 238, 239, 240, 241, 242, 243, 244, 
264, 284, 338, 339, 352, 376, 377, 378, 380, 381, 382, 384, 393, 394. 


SCHEDULE (B.) 


Certificate of Conformity. 
Court of Bankruptcy in Ireland. 


In the matter of ) WHERKAS the said 4. B., of » was on 
B., the day of duly 

of adjudged and declared a bankrupt, and the bank- i 
a bankrupt. rupt has made a full disclosure and discovery of his 





estate and effects, and inall things conformed, and 
% far as the Court can judge there doth not appear any reason to 
question the truth or fulness of such discovery. 


Now, this is to certify that on the day of 
| in the year of our Lord one thousand eight hundred 
and , at the Court of Bankruptcy in Dublin, at a 


public sitting held for the allowance of this certificate to the said bank- 
Wpt, and having regard to the conformity of the said bankrupt to the 
law of bankruptcy [and to his conduct as a trader before as well as 
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after his bankruptcy],* the Court did then and there find the said bank- 
rupt entitled to such certificate [at the expiration of from 
Jt and did allow the same. 
Given under the seal of the Court at the Court of Bankruptcy in 
Ireland this day of 
one thousand eight hundred and 
Signed and sealed in the presence of 
A.B. (L.s.) 


Judge. 
SCHEDULE (C.) 
Certificate to Arranging Debtor. 
Court of Bankruptcy in Ireland. 
WHEREAS A. B., of , a debtor, unable to meet 
his engagements with his creditors, did on the 
of present his petition to the Court under the 


provisions of ‘‘ The Irish Bankrupt and Insolvent Act, 1857,” and 
‘The Bankruptcy (Ireland) Amendment Act, 1872,” praying that a 
certain proposal or such modification thereof as by three-fifths in 
number and value of his creditors might be determined should be 
carried into effect, under the superintendence and control of the said 
Court ; and whereas the Court, acting in the matter of the said 
tition, caused such sittings of the Court to be held as are directed 
y the said Acts; and whereas a certain resolution or agreement was 
duly assented to at such sittings, which the Court, thinking to be 
reasonable and proper to be executed under the direction of the said 
Court, caused to be filed and entered of record therein ; and whereas 
the said resolution or agreement has been fully carried into effect, the 
aa doth certify the several matters aforesaid, this day 
o 18 
A.B. (L.s.) 
Judge. 





* In the case of a non-trader, the portion between brackets is to be 
omitted. 

t+ In a case where an immediate certificate is granted, the portion 
between brackets is to be omitted. 


DEEDS OF ARRANGEMENT ACT, 
1887, 


50 & 51 VICT., Cap. 57. 


—- —— 


An Act to provide for the Registration of Deeds of Src. IV. 
Arrangement. = 


[16th September, 1887.] 


BE it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows :— 


1. This Act may be cited for all purposes as the Deeds Short title. 
of Arrangement Act, 1887. 


2. This Act shall not extend to Scotland. Estent of 
3. This Act shall, except as in this Act specially pro- Commence- 
vided, come into operation on the first day of January, ™" °f Act 
one thousand eight hundred and eighty-eight, which date 
isin this Act referred to as the commencement of this Act. 


4.—(1) This Act shall apply to every Deed of Arrange- Application 
ment, as defined in this section, made after the commence- ° ““ 
ment of this Act. 

(2) A Deed of Arrangement to which this Act applies 
shall include any of the following instruments, whether 

Q 
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under seal or not, made by, for, or in respect of the affairs 
of a debtor for the benefit of his creditors generally (other- 
wise than in pursuance of the law for the time being in 
force relating to bankruptcy), that is to say :— 


(a2) An assignment of property ; 
(4) A deed of or agreement for a composition ; 


And in cases where creditors of a debtor obtain any control 
over his property or business :— 


(c) A deed of inspectorship entered into for the purpose 
of carrying on or winding up a business ; 

(2) A letter of licence authorizing the debtor or any 
other person to manage, carry on, realize, or dis- 
pose of a business, with a view to the payment of 
debts ; and 

(ec) Any agreement or instrument entered into for the 
purpose of carrying on or winding up the debtor’s 
business, or authorizing the debtor or any other 
person to manage, carry on, realize, or dispose of 
the debtor’s business, with a view to the payment of 
his debts. 


Avoidance of 5. Fromand after the commencement of this Act a Deed 


unregistere 
deeds of 
arrangement. 


Mode of. 
registration. 


of Arrangement to which this Act applies shall be void 
unless the same shall have been registered under this Act 
within seven clear days after the first execution thereof by 
the debtor or any creditor, or if it 1s executed in any place 
out of England or Ireland respectively, then within seven 
clear days after the time at which it would, in the ordinary 
course of post, arrive in England or Ireland respectively, if 
posted within one week after the execution thereof, and 
unless the same shall bear such ordinary and ad valorem 
stamp as is under this Act provided. 


6. The registration of a Deed of Arrangement under 
this Act shall be effected in the following manner :— 


(1) A true copy of the deed, and of every schedule or 
inventory thereto annexed, or therein referred to, 
shall be presented to and filed with the registrar 


Form of Register. 


within seven clear days after the execution of the 
said deed (in like manner as a bill of sale given by 
way of security for the payment of money is now 
required to be filed), together with an affidavit 
verifying the time of execution, and containing a 
description of the residence and occupation of the 
debtor, and of the place or places where his business 
is carried on, and an affidavit by the debtor stating 
the total estimated amount of property and lia- 
bilities included under the deed, the total amount 
of the composition (if any) payable thereunder, and 
the names and addresses of his creditors. 

{2) No deed shall be registered under this Act unless 
the original of such deed, duly stamped with the 
proper inland revenue duty, and in addition to such 
duty a stamp denoting a duty computed at the rate 
of one shilling for every hundred pounds or fraction 
of a hundred pounds of the sworn value of the pro- 
perty passing, or (where no property passes under 
the deed) the amount of composition payable under 
the deed, is produced to the registrar at the time of 
such reyistration. 


7- The registrar shall keep a register wherein shall be 
entered, as soon as conveniently may be after the presenta- 
tion of a deed for registration, an abstract of the contents 
of every Deed of Arrangement registered under this Act, 
containing the following and any other prescribed parti- 
culars :— 

(a) The date of the deed: 

(4) The name, address, and description of the debtor, 
and the place or places where his business is carried 
on, and the title of the firm or firms under which 
the debtor carries on business, and the name and 
address of the trustee (if any) under the deed : 

{c) A short statement of the nature and effect of the 
deed, and of the composition in the pound payable 
thereunder : 

(27) The date of registration : 

(e) The amount of property and liabilities included under 
the deed, as estimated by the debtor. 
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8.—(1) The Registrar of Bills of Sale in England and 
Ireland respectively shall be the registrar for the purposes 
of this Act. 

(2) In England the Bills of Sale Department of the 
Central Offices of the Supreme Court of Judicature, and in 
Ireland the Bills of Sale Office of the Queen’s Bench 
Division of the High Court of Justice, shall be the office 
for the registration of Deeds of Arrangement. 


9g. The Court or a Judge upon being satisfied that the 
omission to register a Deed of Arrangement within the 
time required by this Act or that the omission or mis- 
statement of the name, residence, or description of any 
person was accidental or due to inadvertence, or to some 
cause beyond the control of the debtor and not imputable 
to any negligence on his part, may on the application of 
any party interested, and on such terms and conditions as 
are just and expedient, extend the time for such registra- 
tion, or order such omission or misstatement to be supplied 
or rectified by the insertion in the register of the true name, 
residence, or description. 


1o. When the time for registering a Deed of Arrange- 
ment expires on a Sunday, or other day on which the regis- 
tration office is closed, the registration shall be valid if made 
on the next following day on which the office is open. 


11. Subject to the provisions of this Act, and to any 
rules made thereunder, any person shall be entitled to 
have an office copy of, or extract from, any deed registered 
under this Act upon paying for the same at the like rate as 
for office copies of judgments of the High Court of Justice, 
and any copy or extract purporting to be an office copy or 
extract shall, in all courts and before all arbitrators or other 
persons, be admitted as primd facie evidence thereof, and 
of the fact and date of registration as shown thereon. 


12.—(1) Any person shall be entitled, at all reasonable 
times, to search the register on payment of one shilling, or 
such other fee as may be prescribed, and subject to such 


Affidavits and Fees. 


regulations as may be prescribed, and shall be entitled, 
at all reasonable times, to inspect, examine, and make ex- 
tracts from any registered Deed of Arrangement, without 
being required to make a written application or to specify 
any particulars in reference thereto, upon payment of one 
shilling, or such other fee as may be prescribed, for each 
Deed of Arrangement inspected. 

(2) Provided that the said extracts shall be limited to 
the dates of execution and of registration, the names, 
addresses, and descriptions of the debtor and of the parties 
to the deed, a short statement of the nature and effect of 
the deed, and any other prescribed particulars. 


[Sec. 13 does not apply to Ireland. ] 


14. Every affidavit required by or for the purposes of 
this Act may be sworn before a Master of the Supreme 
Court of Judicature in England or Ireland, or before any 
person empowered to take affidavits in the Supreme Courts 
of Judicature of England or Ireland. 


15.—(1) There shall be taken in respect of the registra- 
tion of Deeds of Arrangement, and in respect of any office 
copies or extracts, or official searches made by the registrar, 
such fees as may be from time to time prescribed ; and 
nothing in this Act contained shall make it obligatory on 
the registrar to do, or permit to be done, any act in respect 
of which any fee is specified or prescribed, except on pay- 
ment of such fee. 

(2) The twenty-sixth section of the Supreme Court of 
Judicature Act, 1875, as regards England, and the eighty- 
fourth section of the Supreme Court of Judicature Act 
(Ireland), 1877, as regards Ireland, and any enactments for 
the time being in force amending or substituted for those 
sections respectively shall apply to fees under this Act, and 
orders under those sections may, if need be, be made in 
relation to such fees accordingly. 


[Sec. 16 does not apply to Ireland. ] 
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Sec. XIX. 447, Nothing contained in this Act shall be construed to 
Saving asto repeal or shall affect any provision of the law for the time 
Bankruptcy being in force in relation to bankruptcy, or shall give 

validity to any deed or instrument which by law is an act 


of bankruptcy, or void or voidable. 


Rules. 18.—(1) Rules for carrying this Act into effect may be 
made, revoked, and altered from time to time by the lke 
persons and in the like manner in which rules may be 
made under and for the purposes of the Supreme Court of 
Judicature Acts, 1873 to 1884, as regards England, and the 

4o& 41 Vict. Supreme Court of Judicature Act (Ireland), 1877, as 

neon regards Ireland. 

(2) Such rules as may be required for the purposes of 
this Act may be made at any time after the passing of this 
Act. | 


Interpreta- 19. In this Act, unless the context otherwise requires, — 
tion ofterms. Court or a judge” means the High Court of Justice 
and any judge thereof ; 

‘‘Creditors generally ’’ includes all creditors who may 
assent or take the benefit of a Deed of Arrange- 
ment ; 

‘¢ Person” includes a body of persons corporate or un- 
incorporate ; 

‘‘ Prescribed ” means prescribed by rules to be made 
under this Act; 

‘“* Property” has the same meaning as the same expres- 
sion has in the Bankruptcy Act, 1883 ; 

*¢ Rules” includes forms. 


LOCAL BANKRUPTCY (IRELAND) 
ACT, 1888. 


st & 52 VICT., Cap. 44. 


An Act to provide for the establishment of Local Courts of sec. c. UL, 


Bankruptcy in Ireland. 
[24th December, 1888.] 


E itenacted by the Queen’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament 
assembled, and by the SULOHNY of the same, as follows :— 


This Act may be cited as the Local Bankruptcy short title. 
(Irland) Act, 1888. 


2, This Act shall commence and come into operation Commence- 


ment and 


upon the first day of January, one thousand eight hundred jy plication. 


and eighty-nine, and shall apply to Ireland only. 


3. In this Act unless there is something in the context Interpreta- 
repugnant thereto— 


The term ‘* Order in Council” shall mean an order of 
the Lord Lieutenant, made by and with the advice 
and consent of Her Majesty’s Privy Council in 
Ireland : . 

The term ‘‘ Court of Bankruptcy ” shall mean the Court 
of Bankruptcy in Ireland, and shall include any 
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judge of that court, and any division or judge of the 
High Court exercising jurisdiction in bankruptcy : 

The term ‘‘ local bankruptcy court”’ shall mean a court 
having and exercising jurisdiction in bankruptcy 
under this Act, within a district assigned as herein- 
after provided : 

The term “local registrar” shall mean a registrar of a 
local bankruptcy court acting in bankruptcy : 

The term ‘‘existing’’ shall mean (unless otherwise 
expressed) existing at the time appointed for the 
commencement of this Act : 

All terms and expressions defined or explained by the 
Irish Bankrupt and Insolvent Act, 1857, or the 
Supreme Court of Judicature Act (Ireland), 1877, 
or the County Officers and Courts (Ireland) Act, 
1877, shall have the same meanings in this Act as 
in the said Acts respectively. 


4. From and after the commencement of this Act the 
Recorder of Cork and the Recorder of Belfast respectively 
for the time being shall constitute and hold local bank- 
ruptcy courts, to be called ‘* The Cork Local Bankruptcy 
Court’’ and ‘‘ The Belfast Local Bankruptcy Court” 
respectively. Each local bankruptcy court, and each 
recorder as the judge thereof, shall, in addition to all 
or any existing jurisdiction, have and exercise, in all 
matters wherein the judge of the local bankruptcy court 
shall have jurisdiction as hereinafter provided, all such and 
the like jurisdiction, power and authority in bankruptcy, 
and as to arrangement with creditors, and composition 
after bankruptcy, as shall for the time being be vested in | 
or capable of being exercised by the court of bankruptcy, 
or by any judge of the said court. “Thé districts to be 
assigned to the said local bankruptcy courts respectively 
shall be as follows: that is to say, to the Cork local 
bankruptcy court, the county of Cork, and the county 
of the city of Cork; to the Belfast local bankruptcy court, 
the county of Antrim, the county of the town of Carrick- 
fergus, and the county of Down. 


Extent of Jurisdiction. 


5- If at any time after the passing of this Act it shall 
appear to the Lord Lieutenant to be expedient, having 
regard to the amount of local business in bankruptcy, to 
establish local bankruptcy courts in Londonderry, Galway, 
Waterford, and Limerick, or in any of those places, the 
Lord Lieutenant may, with the concurrence of the Treasury, 
subject to the provisions of this Act, by Order in Council 
provide that the recorder of Londonderry and the recorder 
of Galway and the county court judges of the counties of 
Waterford and Limerick respectively, or any of them, shall 
constitute and hold local ‘bankruptcy courts or a local 
bankruptcy court, and that each such local bankruptcy 
court and each such recorder or county court judge as the 
judge thereof shall, in addition to all or any existing 
jurisdiction, have and exercise in all matters wherein such 
judge of the local bankruptcy court shall have jurisdiction 
as hereafter provided, and in respect to such district as 
shall be by such order assigned, all such and the like 
jurisdiction, power, and authority in bankruptcy, and as to 
arrangement with creditors and composition after bank- 
ruptcy, as shall for the time being be vested in or capable 
of being exercised by the court of bankruptcy or by any 
judge of the said court. 

Provided, however, that such Order in Council shall not 
have or take any effect until after the time has expired 
within which it is provided by this Act that Parliament 
shall have the power to resolve that the whole or any part 
of such Order in Council ought not to continue in force. 


6. The Lord Lieutenant may from time to time, after the 
passing of this Act, by Order in Council, add to and 
include in any district assigned by or under this Act to any 
local bankruptcy court the whole or any part or parts of 
any adjoining county or counties, or may exclude from any 
such district the whole or any part or parts of any county 
or counties theretofore included therein, and may vary the 
said districts in manner aforesaid, as may from time to time 
appear expedient. For all the purposes of this Act each 
local bankruptcy court shall have jurisdiction in the case 
of any debtor or person sought to be adjudged a bank- 
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rupt, and in the case of any arranging debtor who shall 
reside or have an office or place of business within the 
district for the time being assigned to such court. 


7. The Lord Lieutenant may, by Order in Council, 
direct that any district or division for which general or 
quarter sessions and a civil bill court, or a civil bill court 
only, is held in the county of Antrim shall, so far as 
regards such sessions or court, be transferred to and shall 
be under the jurisdiction of the county court judge and 
chairman of quarter sessions of-the county of Down ; and 
may by Order in Council direct that any district or division 
for which general or quarter sessions and a civil bill court, 
or a civil bill court only, is held in the county of Down 
shall, so far as regards such sessions or court, be transferred 
to and be under the jurisdiction of the county court judge 
and chairman of quarter sessions of the county of Antrim ; 
and may by Order in Council direct that any district or 
division for which general or quarter sessions and a civil 
bill court, or a civil bill court only, is held in the East 
Riding of the County of Cork shall, so far as regards such 
sessions or court, be transferred to and shall be under the 
jurisdiction of the county court judge and chairman of 
quarter sessions of the West Riding of the County of Cork. 

An order bringing a district or division of the county of 
Down under the jurisdiction of the county court judge and 
chairman of quarter sessions of the county of Antrim may 
be made at any time. 

An order bringing a district or division of the county of 
Antrim under the jurisdiction of the county court judge and 
chairman of quarter sessions of the county of Down, and 
an order bringing a district or division of the East Riding 
of Cork under the jurisdiction of the county court judge 
and chairman of quarter sessions of the West Riding may 
be made either on the occurrence of a vacancy in the office 
of chairman of the county of Down, or of the West Riding 
of the county of Cork respectively, or at any time with the 
consent of the chairman of the said county of Down, or of 
the said West Riding, as the case may be. 

Clerks of the Crown and peace, sessional Crown solici- 
tors, and other officers having duties in connection with the 
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sessions and courts affected by such Orders in Council, shall Sec. VIII. 


continue to discharge the duties previously performed by 
them in connection with such sessions and courts. 


An Order in Council under this section may contain any ~ 


provisions concerning the duties of such chairmen and 
officers as aforesaid, and the holding of such sessions and 
courts, as may appear to the Lord Lieutenant in Council 
necessary or expedient for carrying the purposes of this 
section into effect. Amy such Order in Council may 
prescribe the mode in which all or any of such transfers 
shall be made, and give directions generally for regulating 
the same, and the disposal of the business of such sessions 
er court when so transferred as aforesaid, and may give all 
further directions as may appear to the Lord Lieutenant to 
be necessary or proper for the aforesaid purposes. Any 
such Order in Council may be varied or rescinded by a 
subsequent order. 


8. The Lord Lieutenant may, subject to the provisions 
of this Act, and with the consent of the Treasury, from time 
to time after the passing of this Act, by Order in Council, 
direct the appointment for each local bankruptcy court of 
the officers hereinafter mentioned, or any of them, and 
prescribe the tenure of each office, and provide for the 
payment to each such officer of such salary or remuneration 
by or out of moneys to be provided by Parliament for the 
Purpose, or by or out of prescribed fees or percentages, as 
may be directed by such order. Such appointments shall 
be subject to the following provisions : 


(1) The officers who may be directed to be appointed 
as aforesaid for each local bankruptcy court shall be 


an official assignee, a local registrar, a messenger, / 


and such clerk, or clerks, and such officer or officers 
as the Lord Chancellor, with the concurrence of 
the Treasury, shall consider necessary for the proper 
discharge of the duties of the court, and each officer 
shall discharge all such and the like duties, and 
exercise all such and the like powers, and enjoy all 
such rights and privileges as might for the time 
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being be discharged, exercised, and enjoyed by the 
corresponding officer of the Court of Bankruptcy, or 
as may be prescribed by Order in Council : 


(2) The Lord Chancellor, with the concurrence of the 


Treasury, may, with the consent of any existing 
officer of the Court of Bankruptcy, appoint such 
officer to be an officer of any local bankruptcy court 
or courts, either without ceasing to be an officer of 
the Court of Bankruptcy or otherwise, and upon 
such terms as to existing rights to salary and pension 
as the Lord Chancellor, with the concurrence of the 
Treasury, and with the consent of the officer, may 
by order prescribe : 


(3) Any existing officer of any recorder’s court or civil 


bill court, holden within the district assigned to a 
local bankruptcy court, who was appointed before 
the passing of the County Officers and Courts 
(Ireland) Act, 1877, may with his own consent be 
appointed by the Lord Chancellor to be an officer 
of such local bankruptcy court, either without ceas- 
ing to hold his existing office or otherwise, and upon 
such terms as to existing rights to salary and pension 
as the Lord Chancellor, with the concurrence of the 
Treasury, and with the consent of the officer, may 
by order prescribe : 


(4) All junior clerkships in the local bankruptcy courts 


shall be filled up by open competition, but this 
provision shall not apply to any person holding any 
office or clerkship at the time of the passing of this 
Act, nor to any officer of any recorder’s court oF 
civil bill court, who may be appointed to be an 
officer of a local bankruptcy court. The Lord 
Chancellor shall, with the concurrence of the Civil 
Service Commissioners, make regulations as to the 
qualifications of candidates and the subjects of 
examination for such competition : 


(5) Every appointment not made as herein-before pro- 


vided shall be made by the Lord Chancellor, and 
every person appointed shall possess such qualifica- 
tions and may be required to pass such examination 
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as may be from time to time prescribed by Order Ste. X. 
in Council, and every officer of a local bankruptcy —~_ 
court shall be removable by the Lord Chancellor. 

Every officer of any recorder’s court or civil bill 

court who shall be appointed to be an officer of a 

local bankruptcy court shall continue to hold his 

office in such recorder’s court or civil bill court, 
notwithstanding that any recorder or county court 

judge who may have appointed him shall have 
vacated his own office, unless the Lord Chancellor 

shall otherwise direct. 


9. The rights, powers, duties, and obligations of an Powers of 
official assignee of a local court of bankruptcy shall be oficial 
similar in all respects to those of the official assignees of local court, 
the Court of Bankruptcy. All such and the like property, 
estate, and effects as would vest in the official assignees of 
the Court of Bankruptcy in the case of proceedings insti- 
tuted in that court shall vest in the official assignee of the 
local bankruptcy court where the proceedings are instituted 
in the local court; and the enactments regulating and 
affecting the vesting and divesting of any such property, 
estate, and effects in the official assignees of the Court of 
Bankruptcy shall also regulate and affect the vesting and 
divesting of same in the official assignee of a local court of 


bankruptcy. 


10. Every clerk of the Crown and peace, and every Duties of the 
registrar, and other officer of any recorder’s court or civil clerk of the 
bill court holden within the district assigned to a local peace. 
bankruptcy court, may, if appointed after the passing of 
the County Officers and Courts (Ireland) Act, 1877, be by 
Order in Council empowered and required to act also as 
an officer of the local bankruptcy court, and to discharge / 
such duties in connection with the jurisdiction of the local 
bankruptcy court, being compatible with the due perfor- 
mance of his other duties, as may be prescribed by Order 
in Council. Every clerk of the Crown and peace upon 
whom any additional duties are imposed in consequence of 
this Act who was appointed between the passing of the 
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County Officers and Courts (Ireland) Act, 1877, and this 


40 & 41 Vict. Act, and who elected under the provisions of the sixteenth 


c. 506. 


Power to 
make rules 
and orders. 


section of the said Act to continue to practise as a solicitor, 
may at any time within two years after such additional 
duties are imposed upon him, declare his election not to 
continue to practise as a solicitor, and shall thereupon be 
in the same position with respect to superannuation 
allowance as he would have been if he had so declared his 
election not to practise at tne time of his acceptance of 
office. : 


11. Subject to the provisions of this Act, the times and 
places for, and the manner of exercising the jurisdiction 
conferred by or under this Act, and the practice and mode 
of procedure and the forms to be used, and the fees, costs, 
and charges to be payable to counsel and solicitors in the 
local bankruptcy courts, and the powers, authorities, control, 
and duties of the several officers of the said courts, and all 
other matters and things, whether similar or not to those 
herein-before mentioned, in respect of which it may be 
expedient to make further or additional provision for carry- 
ing the purposes of this Act into execution, shall from time 
to time be regulated, prescribed, defined, and directed by 
Orders in Council; and provisions may be made by such 
orders for the discharge by the local registrar during the 
absence or in case of the incapacity or of a vacancy in the 
office of the judge of the Tocal bankruptcy Court, and 
otherwise, of such of the jurisdiction, powers, and authori- 
ties of the judge of the local bankruptcy court in bank- 
ruptcy as it may be deemed expedient to permit the local 
registrar to exercise. The orders regulating the local bank- 
ruptcy courts shall, so faras may be deemed expedient, be 
assimilated to the rules and orders for the time being in 
force in the Court of Bankruptcy, and the rules, orders, 
and practice of the Court of Bankruptcy for the time being 
shall, so far as the same shall not be inconsistent with this 
Act, or with any arder under this Act, be in force in the 
Tocal bankruptcy courts. Provisions shall be made by such 
Orders in Council for the due notification to, and registra- 
tion in, the Court of Baukruptcy, and by the officers 
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thereof, of all adjudications and proceedings in the local S*¢. XII. 
bankruptcy courts, which, for the protection of purchasers, 
creditors, or other persons, or for the simplification of 
searches or otherwise, it shall be deemed necessary or 
expedient to register or record in the Court of Bankruptcy. 


12. The Lord Lieutenant may, with the concurrence of Fees. 
the Treasury, by Order in Council, from time to time fix 
the fees and percentages to be taken in the local bankruptcy 
courts in respect of any business under this Act: Provided 
always, that in fixing such fees and percentages regard shall 
be had where practicable to the ad valorem principle. 
The Public Offices Fees Act, 1879, shall apply to fees a2 a3 Vict 
taken under this Act. muy c 


13. The Lord Lieutenant, with the concurrence of the Salaries and 
Treasury, shall award to the several officers of the local §3,P°"™ 
bankruptcy courts appointed under this Act such salaries or 
annual or other sums as shall be reasonable, having regard 
in each case to the amount of duty to be performed, and 
to any fees or percentages which may be received under 
this Act; such salaries and sums shall be paid out of 
moneys which shall be provided by Parliament for the 
purpose. The Treasury shall, out of moneys to be provided 
by Parliament for the purpose, pay to any existing official 
assignee of the Court of Bankruptcy whose emoluments 
Shall be reduced by the operation of this Act such annual 
or other sum or sums by way of compensation for such loss 
of emoluments as, having regard to the tenure of his 
office, the length of his service, his remaining emoluments, 
and the other circumstances of the case, shall to the 
Treasury appear just and reasonable. If any such official 
assignee shall refuse to accept or hold any office in a local 
bankruptey court which may be offered to him without 
requiring him to cease to be an officer of the Court of 
Bankruptcy, the Treasury shall take such refusal into 
account in reduction of any claim to compensation under 
this section. 
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14. An appeal shall, subject to any Order in Council, 
lie from every order or decision of a local bankruptcy 
court in the same cases, to the same tribunal, in the same 
manner, and subject to the same rules as if such order 
or decision were made by the Court of Bankruptcy or by a 
judge thereof. 


15. Where any proceedings are pending in a local bank- 
ruptcy court, any of the parties to such proceedings may 
apply to the Court of Bankruptcy or a judge thereof to 
order that such proceedings may be transferred to and 
thenceforward carried on in the Court of Bankruptcy ; and 
in every such case such court or judge may, upon such 
application, or without such application if it sball appear 
expedient, on being satisfied that such proceedings can be 
more efficiently or conveniently carried on in the Court of 
Bankruptcy, make an order for the transfer of such pro- 
ceedings, and directing same to be thenceforward carried on 
in the Court of Bankruptcy, and may make such order as 
to the costs, if any, incurred before such transfer, and may 
make such other provision for staying further proceedings 
in the local bankruptcy court, or for the further prosecution 
of said proceedings, as may appear expedient ; and where 
any proceedings are pending in the Court of Bankruptcy 
which might lawfully have been instituted and carried on 
in any local bankruptcy court, any of the parties to such 
proceedings may apply to the Court of Bankruptcy or a 
judge thereof to order that such proceedings may be trans- 
ferred to and thenceforward carried on in such local bank- 
ruptcy court, and in every such case such court or judge 
may, upon such application or without such application if 
it shall appear expedient, on being satisfied that such pro- 
ceedings can be more efficiently or conveniently carried on 
in such local bankruptcy court, make an order for the 
transfer of such proceedings and directing such proceedings 
to be thenceforward carried on in the said local bankruptcy 
court, and may make such order as to the costs, if any, 
incurred before such transfer, and may make such other 
provisions for staying further proceedings in the Court of 
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Bankruptcy, or for the further prosecution of said proceed- Src. XV. 


ings, as May appear expedient ; and the said court or judge 
on the hearing of any application for the transfer of pro- 
ceedings from the Court of Bankruptcy to any local bank- 
ruptcy court, or from any local bankruptcy court to the 
Court of Bankruptcy, shall have due regard to the wishes 
of the creditors, or the majority of them in number or 
value, and the grounds for making such order shall be 
recited therein; and provision may be made by Order in 
Council for prescribing the mode in which such transfer 
shall be made, and generally for regulating the same so as 
to provide for the discharge of bankruptcy business in such 
of the said courts as may most conveniently and efficiently 
discharge the same. The provisions of this section shall 
apply to proceedings subsequent as well as prior to an 
adjudication by the Court of Bankruptcy or the local bank- 
ruptcy court. All such estate and effects as would vest in 
the official assignees of the Court of Bankruptcy if the 
proceedings had been instituted in that court shall vest in 
the official assignee of the local bankruptcy court where 
the proceedings are instituted in the local court ; and where 
proceedings instituted or pending in either the Court of 
Bankruptcy or the local bankruptcy court are transferred 
therefrom to the other of the said courts, then the estate 
or effects which prior to such transfer were vested in con- 
sequence of such proceeding in the official assignees or 
assignee of the court in which the proceedings were insti- 
tuted or pending shall by virtue of such transfer become 
vested in the assignees or assignee of the court to which 
the proceedings are transferred. If the official assignees or 
assignee of the court from which such proceedings have 
been transferred held such property, estate, or effects jointly 
with any other person or persons, the official assignees or 
assignee of the court to which such proceedings have been 
transferred shall also hold same jointly with such person or 
persons. Any order by the Court of Bankruptcy ora judge 
thereof under the provisions herein contained may be 
appealed against in the same manner as any other order of 
such court or judge. 


R 
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Skc. XVII. = 76, The Lord Lieutenant may, by Order in Council, 

Court-house from time to time after the passing of this Act, direct that 

and offices. provision shall be made by the several grand juries or town 
councis having rating powers in the district in which a 
local bankruptcy court shall be established under this Act, 
or by some one of them, for the erection of a suitable and 
convenient court-house and offices, or for the alteration, so 
as to make the same suitable and convenient, of any exist- 
ing court-house and offices for the transaction of the 
business of the local bankruptcy court, and may estimate 
the sum of money requisite for that purpose, and what 
proportion of such sum is to be contributed by each such 
body, and upon such order, and as shall be directed 
thereby, such grand jury or town council, as the case 
may be, shall by presentment without application to 
presentment sessions, out of the county cess or borough 
rate, or such other fund or rate as shall be by such order 
directed, or by the application to such purposes of any 
lands or buildings under their control, or by any or all of 
the ways and means as aforesaid, provide and shall thence- 
forth maintain such court-houses and offices as may be 
required for the purposes of this Act: Provided that any 
court-houses and offices for the time being existing in such 
place and under the control of such grand jury or town 
council, or used for any public purpose, may be made 
available for the purposes of the local bankruptcy court and 
of this Act in such manner and upon such conditions as 
may be directed by Order in Council. 





Construction 17. All the provisions of the Debtors Act (Ireland), / 
eee 3° 1872, relative to the punishment of fraudulent debtors, and 
with refer. relative to offences in relation to bankruptcy or arrange- 
ence to Act. went matters, shall be applied with reference to this Act 
as if the local bankruptcy courts and the proceedings 
therein were specified in the said Debtors Act (Ireland), 
1872, in addition to the Bankruptcy Court and _ the 


proceedings therein. 


Ordersto be 18. Any Orders in Council made in pursuance of any of 
Dulaseat’ the provisions of this Act shall, from and after their publica- 
tion in the Dublin Gazette, be deemed to be within the 

SS me, 
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powers conferred by this Act, and be of the same force as) Sec. XVIII. 


if enacted in this Act, and be judicially noticed, and the 
same shall be laid before Parliament within three weeks 
after they are made if Parliament be then sitting, and if 
Parliament be not then sitting, within three weeks after the 
beginning of the then next session of Parliament: Provided 
always, that if either of the Houses of Parliament shall, 
within the next subsequent one hundred days on which 
either of the said Houses shall have sat, resolve that the 
whole or any part of any such Order in Council ought not 
to continue in force, in such case the whole or such part 
thereof as shall be so included in such resolution shall there- 
upon become void and of no effect, but without prejudice 
to the validity of any proceeding which may in the mean- 
time have been taken under the same. 
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PREFERENTIAL PAYMENTS IN BANK- 
RUPTCY (IRELAND) ACT, 1889. 


52 & 53 VICT., Cap. 60. 


—- ——— 


An Act to amend the Law with respect to Preferential Pay- 
ments in Bankruptcy in the Admintstration of Insolvent 
Estates, and in the winding up of Companies in Ireland. 


[30th August, 1889. ] 


E it enacted by the Queen’s most Excellent Majesty, by 
and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows :— 


1. This Act may be cited as the Preferential Payments 
in Bankruptcy (Ireland) Act, 1889. 


2. This Act shall not apply to England or Scotland. 

3. This Act shall, except as in this Act specially pro- 
vided, come into operation on the first day of January, 
one thousand eight hundred and ninety, which date is in 
this Act referred to as the commencement of this Act. 


4-—(1) In the distribution of the property of any bank- 


_ Tupt, notwithstanding anything in the forty-ninth section of 
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the Bankruptcy (Ireland) Amendment Act, 1872, or the 
two hundred and forty-ninth section of the Irish Bank- 
rupt and Insolvent Act, 1857, and in the distribution of the 
assets of any company being wound up under the Com- 
panies Act, 1862, and the Acts amending the same; not- 
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Sec. IV, 


35 & 36 Vict. 
c. 58. 
zo & 21 Vict. 
c. 60. 
25 & 26 Vict. 
Cc. 89. 


withstanding anything in any of the said Acts, there shall — 


be paid in priority to Al other debts— 


(a) All parochial or local rates due from the bankrupt or 
the company at the date of the order of adjudication, 
or of the commencement of the winding up, as the 
case may be, and having become due and payable 
within twelve months next before such times respec- 
tively, and all property or income tax assessed on 
the bankrupt or the company up to the fifth day of 
April next before the date of the order of adjudica- 
tion or the commencement of the winding up, as 
the case may be, and not exceeding in the whole 
One year’s assessment; ~——™ 

(2) All wages or salary of any clerk or servant of the 
bankrupt or the company in respect of services 
rendered to the bankrupt or the company during 
four months before the date of the order of adjudi- 
cation, or the commencement of the winding up, as 
the case may be, not exceeding fifty pounds ; and 

(c) All wages of any labourer or workman of the bank- 
rupt or the company not exceeding twenty-five 
pounds, whether payable for time or for piece work, 
in respect of services rendered to the bankrupt or 
the company during two months before the date of 
the order of adjudication or the commencement of 
the winding up, as the case may be: Provided that 
where any labourer in husbandry has entered into a 
contract for the payment of a portion of his wages in 
a lump sum at the end of the year of hiring, he shall 
have priority in respect of the whole of such sum, 
or such part thereof as the Court may decide to be 
due under the contract, proportionate to the time of 
service up to the date of the order of adjudication 
or the commencement of the winding up, as the case 
may be. 
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(2) The foregoing debts shall rank equally between 
themselves and shall be paid in full, unless the property of 
the bankrupt, or the assets of the company, as the case 
may be, is or are insufficient to meet them, in which case 
they shall abate in equal proportions between themselves. (a) 

(3) Subject to the retention of such sums as may be 
necessary for the costs of administration or otherwise, the 
foregoing debts shall be discharged forthwith, so far as the 
property of the bankrupt or the assets of the company, as 
the case may be, is or are sufficient to meet them. 

(4) In the event of a landlord or other person distrain- 
ing or having distrained on any goods or effects of a 
bankrupt or any company within three months next before 
the date of the order of adjudication or of the order for 
winding up, as the case may be, the debts to which priority 
is given by this section shall be a first charge on the goods 
or effects so distrained on, or the proceeds of the sale 
thereof: 

Provided that in respect of any money paid under any 
such charge the landlord or other person shall have the 
same rights of priority as the person to whom such payment 
is made. 

(5) This section shall apply in the case of a bankruptcy 
only where the order of adjudication is made after the 
commencement of this Act, and in the case of a company, 
only where the winding up commences after the commence- 
ment of this Act. 

(6) Sub-sections one, two, three, and five of this section 
shall apply in the case of an arranging debtor under the 
provisions of the Irish Bankrupt and Insolvent Act, 1857, 
and the Bankruptcy (Ireland) Amendment Act, 1872, as if 
he were a bankrupt, and as if the date of the filing of the 
petition for arrangement were substituted for the date of the 
order of adjudication. 

(7) Any creditor who, in the case of an arrangement, 
votes in respect of any debt to which priority is given by 
this Act for or against the acceptance or confirmation of the 
debtor's proposal or any modification thereof, or who, in 
the case of a composition after bankruptcy, votes in respect 
of any such debt for or against the acceptance or con- 


General Orders in Bankruptcy. 


firmation of the bankrupt’s offer of composition, shall by so 
voting be deemed to have abandoned any rights under 
sub-section one of this section, and shall be remitted to 
such rights (if any) in respect of any of the debts therein 
mentioned as such creditor would have had if this Act had 
not passed. 

(8) This section shall apply in the case of a deceased 
person who dies insolvent after the commencement of this 
Act, as if he were a bankrupt, and as if the date of his 
death were substituted for the date of the order of adjudi- 
cation in bankruptcy. (d) 


(2) “ Neither of these sections [sec. 49 (1872) and sec. 4, Preferential 
Payments Act, Ireland] purports to deal with the priority zuter se of 
debts not specifically mentioned in them. Neither of them purports 
toaffect the priority of a Crown debt, not being for property or income- 
tax, over a debt due to a subject other than a debt for rates, wages, or 
salaries.” Per PALLES, C.B., in ve Galvin [1897], 1 I. R. 530. 

(6) Under the analogous English Act, 51 & 52 Vict., c. 62, s. I, 
sub-s. 6, STERLING, J., held that the priority as to rates and wages con- 
ferred by the Act, applies in the case of a deceased insolvent whose 
estate is being administered in the Chancery Division where the date 
of his death occurs after the commencement of the Act.—Z.x 2. Hey- 
wood, 1897, 2 Ch. §93. 


5. The word “ dividend,” wherever it occurs in section 
two hundred and ninety-three of the Irish Bankrupt and 
Insolvent Act, 1857, or in section one hundred and twelve 
of the Bankruptcy (Ireland) Amendment Act, 1872, shall 
include the amount of any debt to which priority is given 
by this Act. 


6. Nothing in this Act shall alter the effect of the Act of 
the session of the twenty-eighth and twenty-ninth years of 
the reign of Her present Majesty, chapter eighty-six, intt- 
tuled ‘* An Act to amend the law of partnership,” or shall 
prejudice the provisions of the Friendly Societies Act, 
1875. 


7.—(1) The judges of the Court of Bankruptcy in Ire- 
land as regards the said Court may, at any time after the 
passing of this Act, and from time to time, make such 
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Src. VII]. general orders as they may think fit in respect of the proof 
~~ and payment, in bankruptcy and arrangement matters, of 
the debts to which priority is given by this Act, and gene- 
rally for the effectual execution of this Act and of the 
objects thereof so far as relates to such matters, and may 
from time to time alter or revoke such orders; but all such 
orders shall be made with the approval and subject to the 
conditions mentioned in section one hundred and twenty- 

35 & 36Vict. four of the Bankruptcy (Ireland) Amendment Act, 1872. 
nae (2) The Lord Lieutenant of Ireland, as regards the 
local courts of bankruptcy, by Order in Council may, at 
any time after the passing of this Act and from time to 
time, make orders in respect of the matters and for the pur- 
poses aforesaid, and may from time to time alter or revoke 
such orders ; but all such orders shall be made subject to 
st & 52 Vict. the conditions mentioned in section eighteen of the Local 


cee Bankruptcy (Ireland) Act, 1888. 
Repeal. 8. The Companies Act, 1883, is hereby repealed as re- 
4° 267" gards its application to Ireland. 


DEEDS OF ARRANGEMENT AMEND- 
MENT ACT, 18g0. 


53 & §4 VICT., Cap. 24. 


An Act to amend the Law relating to Deeds of Arrange- 
ment, 


[25th July, 1890.] 


E it enacted by the Queen’s most Excellent Majesty, 

by and with the advice and consent of the Lords 

Spiritual and Temporal, and Commons, in this present 

Parliament assembled, and by the authority of the same, as 
follows :—- 


1.—(1) Where the place of business or residence of a 
debtor who is party to a deed of arrangement, or is referred 
to therein, Is situate within the jurisdiction of a local court 
of bankruptcy in Ireland, the Registrar of Deeds of Arrange- 
ment in Ireland shall, within three clear days after registra- 
tion, transmit a copy of such deed of arrangement to the 
registrar of the local court of bankruptcy in the district in 
which such place of business or residence is situate. 

(2) Every copy so transmitted shall be filed, kept, and 
indexed by the registrar of the local court of bankruptcy, 
and every person shall have the same right to search, 
inspect, make extracts from, and obtain copies of the regis- 
tered copy, in the like manner, and upon the like terms, as 
to payment or otherwise, as near as may be, as in the case 
of deeds registered under the principal Act. 


Sec. I. 





Local regis- 
tration of 
deeds of 
arrangement 
in Ireland. 
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Sec. IT. 





Accounts 
and pro- 
posals in 
petitions for 
arrangement 
to be 
registered, 
zo & a1 Vict. 
Cc. 60. 


Deeds of Arrangement Amendment Adt, 1890. 


2.—(1) Copies of every petition filed in the court of 
bankruptcy or a local court of bankruptcy in Ireland, under 
the provisions of section three hundred and forty-three of 
the Irish Bankrupt and Insolvent Act, 1857, and of the 
affidavit of assets and liabilities and proceedings instituted 
by creditors now required from the petitioning debtor by 
the general orders of the court of bankruptcy or local court 
of bankruptcy, as the case may be, shall be filed in the 
bills of sale office of the Queen’s Bench Division of the 
High Court. 

(2) Such copies shall be filed in the said office within 
two days after the originals have been filed in such court 
of bankruptcy, and shall be accompanied by an affidavit of 
the petitioning debtor, which shall set forth, in addition to 
any prescribed particulars, the place or places where his 
business is carried on, the title of the firm or firms under 
which he carries on business, and the names and addresses 
of his creditors. 

(3) A copy of every order confirming a resolution of 
creditors made in the matter of a petition filed in the court 
of bankruptcy or a local court of bankruptcy in Ireland in 


~ accordance with the provisions of the said section of the 


said Act, shall also be filed in the bills of sale office of the 
Queen’s Bench Division of the High Court. 

(4) Such copies shall be filed by the petitioning debtor 
within two clear days after the making of the order con- 
firming such resolution. 

(5) The court of bankruptcy or a local court of bank- 
ruptcy in Ireland shall not order a second sitting of cre- 
ditors to be held in the matter of a petition for arrangement 
until it is shown to the satisfaction of the court that sub- 
sections one and two of this section have been complied 
with. 

(6) The seventh section of the principal Act, so far as 
the said section may be applicable, shall apply to every 
document and affidavit filed in pursuance of this section, 
provided always that in such application, the date of filing 
a petition for arrangement shall be substituted for the date 
of a deed of arrangement. 

(7) The several documents filed in pursuance of this 
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section shall for the purposes thereof and of section one of Src. VI. 
this Act be deemed to be a deed of arrangement ; and the 
provisions of section fifteen, sub-section one, of the principal 

Act shall apply thereto, and the eighty-fourth section of the 40 & 4r Vict. 
Supreme Court of Judicature Act (Ireland), 1877, and any “ °” 
enactment for the time being in force amending or substi- 

tuted for the said section shall apply to fees under this Act, 

and orders under the said section may, if need be, be made 

in relation to such fees accordingly. 

(8) Notwithstanding anything contained in the Irish 2°7 Vict. 
Bankrupt and Insolvent Act, 1857, and the Bankruptcy 35 & 36 Vict. 
(Ireland) Amendment Act, 1872, the eleventh and twelfth “> 
sections of the principal Act shall apply to every document 
and affidavit filed in the Queen’s Bench Division of the 
High Court under this Act. 


3- Rules of court shall be made for the purpose of carry- Rules of 
ing this Act into effect in accordance with the provisions of °°" 
section eighteen of the principal Act. 


4.—(1) In the construction of this Act, unless the con- Interpreta- 
text otherwise requires— tion. 


(a) “The principal Act” shall mean the Deeds of Ar- so & sr Vict. 
rangement Act, 1887. rane 

(4) **A deed of arrangement” shall mean a deed of 
arrangement as defined in the principal Act. 

(c) ‘* Local court of bankruptcy” shall have the same 
meaning as ‘local bankruptcy court” has in the se Sea Nags 
Local Bankruptcy (Ireland) Act, 1888. 


5- This Act may be cited as the Deeds of Arrangement short title. 
Amendment Act, 1890. 


6. This Act shall come into operation on the first day of Commence- 
September, one thousand eight hundred and ninety. neue 


SUPREME COURT OF JUDICATURE 
(IRELAND) (No. 2) ACT, 1807. 


Go & 61 VICT., Cap. 66. 


An Act to amend the Judicature (Ireland) Acts, 1877 to 
1888 ; and to provide for the union and consolidation of 
the Court of Bankruptcy in Ireland with the Supreme 
Court; and for other purposes connected therewith. 


[6th August, 1897.] 


E it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
Sec.1, a8 follows :— 


Amalgama- 1,—(r) The Exchequer Division shall be fused and 

Exchequer amalgamated with the Queen’s Bench Division of the High 

ones Court, and the Lord Chief Baron of the Exchequer shall 

Hench take rank in the Queen’s Bench Division next after the 

Division, —_ Lord Chief Justice, and in all other respects shall have and 
enjoy the same title, rank, precedence. patronage, rights, 
salary, and emoluments as he had and enjoyed immediately 
before the passing of this Act; and shall have the same 
rights in relation to appointments to the offices held by the 
existing officers of the Exchequer Division (save the office 
of master) and in relation to any office which may be 
created in substitution for any such existing office, as if 
such new office were in the Exchequer Division. 
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(2) Any order which may be made, during the continu- Sec. HT. 
ance in office of the Lord Chief Baron, for consolidating 
or reducing the number of the existing offices in the 
Queen’s Bench and Exchequer Divisions shall state which 
of the new or continuing offices shall, for the purposes of 
this section, be deemed to have been created in substitution 
for an existing office in the Exchequer Division. 

(3) All causes and matters pending in the Exchequer 
Division, and all causes and matters which would have 
been assigned to that Division, if this Act had not passed, 
shall be assigned to the Queen’s Bench Division. 


2.—(1) One of the existing vacancies in the office of Asto _ 
puisne judge of the Queen’s Bench Division of the High }\(Scu" 
Court shall not be filled until the occurrence of the vacancy Pench 
next ensuing after the passing of this Act in the office of 
judge of the Probate and Matrimonial Division. 

(2) The other such vacancy shall be filled by the appoint- 
ment of the Honourable Walter Boyd, and that appointment 
shall be effected by and on the passing of this Act. 


3-—(1) The office of judge of the Court of Bankruptcy “Abolition of 
shall be abolished, and that Court shall be united and con- 24ers. 
solidated with the Supreme Court, and all jurisdiction and Bankruptcy, 
powers of the Court of Bankruptcy, under any Act or visiow lo 
otherwise, and of the judges thereof or either of them, shall conselida: | 
vest in and be exercised by the High Court, and all causes court with 
and matters pending in the Court of Bankruptcy, or which @uPrem¢ 
would have been within the cognizance of that Court if this 
Act had not passed, shall be assigned to the Queen’s Bench 
Division. 

(2) The Judicature (Ireland) Acts, 1877 to 1888, shall, 
subject to the provisions of this Act, have effect for the 
purpose of such union and consolidation as if the same had 
been effected by those Acts, except that all expressions 
referring to the time appointed for the commencement of 
the principal Act shall be construed as referring to the date 
of the passing of this Act, and all rules and orders to be 
made after the passing of this Act in reference to bankruptcy 


jurisdiction shall be made and altered by the authorities in 
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Sec. IV. that behalf provided by the Judicature (Ireland) Acts, 1877 
to 1888, as amended by this Act; provided that the existing 
rules and orders in bankruptcy shall remain in force until 
altered. 





ap aneuee 4.—(1) All causes and matters in bankruptcy shall be 

ruptcy busi- OFdinarily disposed of by or under the direction of one of 

Hoh Cone the judges of the Queen’s Bench Division, to be assigned 
by the Lord Lieutenant, and the judge so assigned shall 
have for that purpose the same jurisdiction and authonty 
as the judges of the Court of Bankruptcy would have had / 
if this Act had not passed, and may also appoint and remove 
the chief registrar and official assignees in bankruptcy, 
subject to any changes in the official staff which may be 
made under the Judicature (Ireland) Acts, 1877 to 1888, as 
amended by this Act, or otherwise. The Honourable 
Walter Boyd shall be deemed to be the judge first assigned 
under this provision, and neither he nor any judge subse- 
quently assigned as aforesaid shall act under any Commis- 
sion of Assize, Nisi Prius, Oyer and Terminer, and Gaol 
Delivery, unless so required by the Lord Chancellor, but 
this provision shall not apply, without his own consent, to 
any judge appointed before the passing of this Act. 

(2) Appeals in bankruptcy matters shall lie to the Court 
of Appeal in the same manner and in respect of the same 
proceedings as before the passing of this Act. 

(3) The percentages payable to the official assignees in 

20 & 21 Vict, pursuance of section sixty-seven of the Irish Bankrupt and 

€. 60. Insolvent Act, 1857, shall be fixed, by means of a scale or 
otherwise, by the Lord Chancellor, with the advice and 
consent of the Lord Chief Justice and Lord Chief Baron, 
or either of them, and with the concurrence of the 
Treasury. 

(4) Subject to the provisions of the principal Act and 
this Act, all officers (including official assignees), clerks, 
and subordinate persons who are, at the passing of this 
Act, attached to the Court of Bankruptcy, shall be attached // 
to the High Court ; and the offices in bankruptcy shall be 
consolidated with the offices of the Queen’s Bench Division 
in such manner as may be provided by order made, with 
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the concurrence of the Treasury, by the Lord Chancellor, 
the Lord Chief Justice, and the Lord Chief Baron, or any 
two of them, of whom the Lord Chancellor shall be one; 
provided that no officer or clerk at the passing of this Act 
attached to the Court of Bankruptcy shall be in a worse 
position as regards tenure of office, salary, or superannu- 
ation allowance (if any), than he would have been in if this 
Act had not passed. 

(5) The vacancy in the office of official assignee in bank- 
ruptcy next occurring after the passing of this Act shall not 
be filled, unless in the opinion of the Lord Chancellor it 
is desirable and necessary, and if not filled there shall be 
in Dublin one official assignee only, who shall, subject to 
rules of court, discharge all the duties of the office. 

(6) Subject to rules of court, all bankruptcy matters shall 
be entitled in the High Court of Justice in Ireland, Queen’s 
Bench Division, ‘‘ In bankruptcy.” 

(7) Subject to rules of court, any judge of the High 
Court may exercise in chambers the whole or any part of 
his jurisdiction in bankruptcy. 

(8) A solicitor shall have the same right of audience in 
all proceedings in bankruptcy as before the passing of this 
Act. 


5-—(1) On the occurrence of the vacancy next ensuing 
after the passing of this Act in the office of Judge of the 
Probate and Matrimonial Division, that office shall not be 
filled, and that Division shall be fused and amalgamated 
with the Queen’s Bench Division, and all causes and 
matters then pending in the Probate and Matrimonial 
Division, or which would have been assigned to that 
Division if this Act had not passed, shall be assigned to the 
Queen’s Bench Division, and all such causes and matters 
(other than trials) shall be ordinarily disposed of by or under 
the direction of one of the judges of the Queen’s Bench 
Division to be assigned by the J.ord Lieutenant, ana such 
judge shall have the same jurisdiction, authority, title to or 
ownership of the property of persons dying intestate, and 
rights of patronage, appointment, and dismissal, as the 
judge of the Probate and Matrimonial Division has at the 
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Sec. VIII. passing of this Act, subject to any changes which may be 
made in the official staff under the Judicature (Ireland) 
Acts, 1877 to 1888, or otherwise. 
(2) The existing rules and orders of the Probate and 
Matrimonial Division shall remain in force until altered. 


Court of 6. All causes and matters now pending or hereafter 

Admiralty. arising which are or will be within the cognizance of the 
High Court by reason of the union and consolidation of 
the High Court of Admiralty with the Supreme Court here- 
tofore effected under section nine of the principal Act shall 
be assigned to the Queen’s Bench Division, and shall be 
ordinarily disposed of by one of the judges of the Queen’s 
Bench Division to be assigned by the Lord Lieutenant, 
and such judge shall have in respect of Admiralty juris- 
diction the same rights of patronage, appointment, and 
dismissal as the Lord Chancellor has at the passing of this 
Act, and as a new judge of the Probate and Matrimonial 
Division would have had if this Act had not passed, sub- 
ject to any changes which may be made in the official staff 
under the Judicature (Ireland) Acts, 1877 to 1888, as 
amended by this Act or otherwise. 


Additional 7.—(1) Any additional judge of the Court of Appeal 

judges of shall be capable, but not bound without his own consent, 

Appeal. to act under any Commission of Assize, Nisi Prius, Oyer 
and Terminer, or Gaol Delivery. 

(2) Any person having held the office of ordinary judge 
of the Court of Appeal may be appointed, under Her 
Majesty’s Royal Sign Manual, as an additional judge of the 
said Court. 


AstoOrders 8,--(s) The Lord Lieutenant may, for the purpose of 

in Council, 2 ‘: sah 

exerciseof the fusion and amalgamation of the Exchequer Division, or 

patronage, the Probate and Matrimonial Division with the Queen’s 
Bench Division, or of the union and consolidation of the 
Court of Bankruptcy with the Supreme Court, by Order in 
Council, give such directions as may appear to him necessary 
and proper for carrying such fusion and amalgamation or 
union and consolidation into effect. 
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(2) Any question that may arise in reference to the right Sec. XII. 
of any judge assigned by the Lord Lieutenant in pursuance 
of the foregoing provisions of this Act to appoint or remove 
any officer, shall, in case of difference of opinion, be decided 
by the Lord Chancellor. 

(3) Any such appointment or order of removal made by 
any such judge shall be subject to the approval of the Lord 
Chief Justice: Provided that if any such appointment is 
not made and approved of within one month after the 
occurrence of the vacancy in the office, the Lord Chancellor 
may, if he thinks fit, make the appointment. 


g- Whenever in the opinion of the Lord Chancellor the Provision for 
amount or state of business in any Division of the High ee 
Court renders it desirable, he may by order under his hand cise aaee 

usiness of 
assign any judge of the High Court to discharge or assist any Division 
in the discharge of such business: Provided that no judge im certs" 
appointed a judge of the High Court before the passing of 


this Act shall be so assigned without his own consent. 


to. If the services of any officer attached to any Division Provision for 

of the High Court are not required in that Division, the "a'r °' 
Lord Chancellor may, with the concurrence of the other 
presidents of Divisions, and of the Lord Chief Baron during 

his continuance in office, transfer such officer to some other 

Division of the High Court, subject to the provisions of the 

principal Act with respect to officers existing at the com- 
mencement of that Act. 


11. On the occurrence of a vacancy in the sfc of Lord Amendment 
Chief Baron the powers, functions, matters, and things are re 
mentioned in section four of the Supreme Court of Judicature sonar ol 
(Ireland) Act, 1887, may be exercised and done by the - "> 
Lord Chancellor, the Lord Chief Justice, and the Master of 
the Rolls, or any two of them, of whom the Lord Chancellor 
shall be one, subject to the conditions referred to in the 
said section. 


12. The persons upon whose recommendation the Lord ey cnet 
Lieutenant may make, alter, or annul rules, under section recommend- 
sixty-one of the principal Act, shall include the President ation Rules 

S 
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of the Incorporated Law Society of Ireland, and two persons 
(one of whom shall be a practising barrister) to be appointed 
for the purpose by the Lord Chancellor, by writing under 
his hand, for such time as may be specified by him. 


13.—(1) An annual sum equal to the salary attached to 
any judgeship which by or in pursuance of this Act is 
abolished or left vacant shall, in the case of a salary payable 
out of the Consolidated Fund of the United Kingdom, 
continue to be charged on and paid out of that fund or the 
growing produce thereof, and in the case of a salary payable 
out of money provided by Parliament, continue to be paid 
out of money so provided, and shall in either case be carried 
by the Treasury to a separate account and be applied to 
such Irish purposes as Parliament may from time to time 
direct. 

(2) The Treasury shall also at the end of each financial 
year out of money provided by Parliament carry to the same 
account a sum equal to the net savings which in the opinion 
of the Treasury have been effected during that year by the 
abolition or consolidation of offices in pursuance of this Act, 
and the sum so carried shall be applied to such purposes as 
aforesaid. | 


14. In this Act the expression “the principal Act” 
means the Supreme Court of Judicature Act (Ireland), 1877, 
and the expression “ existing” means existing at the passing 
of this Act. 


15. This Act may be cited as the Supreme Court of 
Judicature (Ireland) (No. 2) Act, 1897, and, save where in- 
consistent therewith, shall be construed as one with the 
Judicature (Ireland) Acts, 1877 to 1888, and may be cited 
with those Acts. 


16. The Acts specified in the schedule to this Act are 
hereby repealed to the extent mentioned in the third column 
of that schedule. 


20 & 21 Vict. 


c. 60. 


35 & 36 Vict. 


c. 58. 


40 & 41 Vict. | The Supreme Court of Judicature 


c. 57+ 


50 ha Vict. | The Supreme Court of Judicature 


Schedule. 


SCHEDULE. 


Acrs REPEALED. 


Short Title. 


The Irish Bankrupt and Insolvent 


Act, 1857. 


The Bankruptcy (Ireland) Amend- 


ment Act, 1872. 


Act (Ireland), 1877. 


(Ireland) Act, 1887. 


Extent 


oO 
Repeal. 


Sections twelve to 
fifteen. 

Sections twenty to 
twenty-two. 


Sections six, seven, 
nine, and twelve. 


Sections eight and 
nine. 

In section thirty-four, 
from ‘‘after the 
Admiralty” to ““Ad- 
miralty Division.” 


Section two. 

In section four, from 
“and may” to 
‘* Chief Justice.” 
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Short title. 


Definition of 
Terms, &c. 


THE 
IRISH BANKRUPT AND [NSOLVENT ACT, 
1857, 
20 & 21 VICT., Cap. 60. 


An Act to consolidate and amend the Laws relating to 
Bankruptcy and Insolvency tn Ireland. 


[25th August, 1857.] 


N addition to the sections of this Act repealed by the Act 

of 1872 (Schedule A), preamble, sections 1, 2, 5, 6, 7» 

135 16, 17; 18, 19, 32, 33) 37) 38, 39; 49, 42, 43) 44) 45) 

46, 47, 48, 53; $5, 56, 57+ 58) 77 79s 80, 141, 322, 38} 

387, 400, 401, 402, 403, 404, 405, 406, 407, and 408, and 

Schedules A and D to Z, inclusive, were repealed by the 
38 & 39 Vict., c. 66, and the 56 & 57 Vict., c. 14. 


3. This Act may be cited for all purposes as “The JZrish 
Bankrupt and Insolvent Act, 1857.” 

And with respect to the definition and explanation of 
terms Be it enacted as follows :— 


4. The terms and words hereinafter enumerated, where- 
soever occurring in this Act, shall be understood as here- 
inafter defined or explained, unless it be otherwise specially 
provided, or there be something in the subject or context 
repugnant to such definition or explanation (that is to say), 


“© Lord Chancellor ’’ shall mean also and include the Lord 
Keeper and Lords Commissioners for the Custody 
of the Great Seal of /re/and for the time being ; 


Definition of Terms, @¢. 


** The Court ”’ shall mean Her Majesty’s Court of Bank- 
ruptcy in Jre/and, and shall mean also and include 
any Judge or Judges of Her Majesty’s Court of | 
Bankruptcy in /re/and constituting and acting as a 
Court under this Act ; 

“¢ Annulling ”’ shall mean also superseding ; 

** Person ” sha]l include body corporate and joint stock 
company ; 

** Joint Stock Company ” shall mean and include every 
company and body of persons associated for any 
banking or other commercial or trading purposes in 
freland, and incorporated by statute or charter, or 
which derives any immunity, privilege, or power 
under any Act of Parliament, or has been registered 
either provisionally or completely under any Act of 
Parliament, save as hereinafter expressed, and all 
commercial or trading companies, associations, or 
partnerships in Jre/and the capital or profits of which 
is or are divided into shares and transferable without 
the express consent of all the partners ; 

‘Assignees ”’ shall mean the assignees of the estate and 
effects of the bankrupt or insolvent, and shall include 
the Official and creditors’ Assignees ; 

** Bank of /re/and” shall include all branches thereof ; 

‘Petition of Bankruptcy ” shall mean petition for adjudi- 
cation of bankruptcy ; 

“ Plaintiff ’’ shall include “ Petitioner ;” 

‘Suit’ shall include action at law and suit in equity or 
other proceeding ; 

‘Bankrupt ”’ shall mean any person who on any petition 
of bankruptcy shall have been adjudged by the Court 
to be a bankrupt ; 

“* Prisoner” shall mean any person in actual custody 
within the walls of any prison in /re/and for any debt, 
damages, costs, sum, or sums of money, or for any 
contempt by reason of non-payment of any sum or 
sums of money or costs; 

**Gaoler” shall include the keeper or governor of any 
gaol or prison ; 

“ Petitioning Creditor” shall mean the creditor who 
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files the petition for adjudication of bankruptcy, or 
a petition of insolvency against an insolvent ; 


/ “Registrar” shall include the Chief Registrar ; 
‘‘ Creditor” shall mean also any two or more persons 
a being partners, and incorporated and joint stock 
companies ; 
‘Gazette ” shall signify Dublin Gazette ; 
‘* United Kingdom ” shall mean the United Kingdom of 
Great Britain and Ireland. 
, Words importing the singular number only shall be 
/ 


Construction 
of former 
Acts, Xc., 
as to word 

‘* Commis- 
sion.” 


Computation 
of time. 


‘Term 
expiring on 
Sunday, &c. 
extended to 
following 
day. 


Appoint. 
ment and 
payment of 
substitute for 


understood to include bodies corporate as well as 
individuals. 


8. Wherever in any Act of Parliament, or otherwise, 
mention shall have been made of any commission of 
bankrupt, it shall be construed with reference to the 
proceedings under a petition of bankruptcy as if such 
commission had been actually issued at the time of filing 
such petition. 


g. When any limited time from or after any date or 
event is appointed or allowed for doing any act or taking 
any proceeding, the computation of such limited time is 
not to include the day of such date, or of the happening of 
such event, but is to commence at the beginning of the 
next following day, and the act or proceeding is to be done 
or taken at the latest on the last day of such limited time, 
according to such computation. 


to. When the time for doing an act or taking a proceed- 
ing expires on a Sunday, Christmas Day, Good Friday, 
Monday or Tuesday in Easter week, or a day appointed for 
a public fast or thanksgiving, such act or proceeding is, as 
far as regards the time of taking or doing the same, to be 
held to be duly done or taken if done or taken on the 
following day. 


23. If, during the time in which the Court shall sit 
for the despatch of business, any Judge, Registrar, or Chief 
Clerk be prevented by sickness, or other reasonable cause, 


. ii) ee 


es he er 
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to be allowed by the Lord Chancellor, from attending, then Sec. XXV. 
and in every such case the Lord Chancellor may appoint a juige or 
person (being in the case of a Judge a barrister-at-law of ae ' 
not less than ten years’ standing) to perform the duties of from | 
such Judge, Registrar, or Chief Clerk during such absence ; *""*- 
and every such person so appointed to perform the duty of 

such Judge, Registrar, or Chief Clerk as aforesaid shall, 

during the continuance of such deputation or appointment, 

have all and every the rights, powers, and authorities, and 

be subject to all the duties of such Judge, Registrar, or 

Chief Clerk under this Act: and shall be paid a sum equal 

to the salary of such Judge, or Registrar, or Chief Clerk, 

for and during the period of his service, to be deducted 


from the salary of the person in whose absence he shall so 
act. 


24. The Court shall have original jurisdiction, super- Jurisdiction 
intendence, and comtrol in ang, “SoM 
shall have authority to take such order and direction with 


the body of each bankrupt, and also with the estate and 
effects of each bankrupt, as hereinafter expressed, and_also 
shall _hear,_determine,_and_make —order_in_any_matter 
Of bankruptcy whatever, so far as the assignees are con- 
cerned, latins to the estate or effects of the bankrupt, or 
of any estate or effects taken and claimed by the assignees 
for the benefit of the creditors, or relating to any acts done 
or sought to be done by the assignees in their character of 
assignees, and also in any matter of bankruptcy whatever, | 
as between ze assignees and [any] ie itor or other person 4 “all dl, 
appearing and Submitting to the jurisdiction of the Court “ fap. dD. 
oiSsoW-any application for a certificate of conformity, 173 -—% 
tr. 


and in any other matter where the Court by virtue of this 


Act has jurisdiction, gave and except as may be by this Act 


otherwise specially provided. 


n ré Domvile,g 1. L.T. R. 25, this section and s. 66 (1872) were 


much discussed. See the notes to s. 66 (1872). / 


2s. The Court shall have the power of fining in a Powerto 


. : Court to fine, 
summary way, or suspending or removing, any of the suspend, or 


officers of the Court who shall be guilty of any negligence, "e™°ve 


pee ae er ee ena ee 
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or other misconduct whatsoever, to be expressed in the 
order of the Court, except where the removal of the said 
Officers is otherwise regulated by this Act. 


26. All lawful orders of the Court may be enforced 
by process sued out of the said Court in the same manner 
as if the said orders were orders of the Court of Chancery 
in Ireland. 


27. The Court shall from time to time settle the 
forms of writs to be used in the said Court for the enforce- 
ment of its orders, and may also from time to time alter the 
same. The Court in framing such forms shall adhere as 
nearly as circumstances may admit to the forms of wnt 
used to enforce decrees or orders of the Court of Chancery, 
and such forms, when approved of by the Lord Chancellor, 
shall be used and adopted in the Court. The writs to be 
issued out of the Court shall be returnable therein, and be 
enforced in the same manner as writs issued out of the 
Court of Chancery. 


28. The Court may from time to time alter or vary the 
forms given in the several schedules to this Act, or any of 
such forms, or substitute new forms in lieu thereof, and 
generally may settle and check the several forms to be 
used in proceeding under this Act. 


29. Every order or decision of the Court shall be subject 
to appeal to the Court of Appeal (a) in Chancery, except 
as hereinafter is provided, (4) but such appeal must be 
entered within thirty days (c) from the date of the decision 
or order or such further time as the Court shall, by special 
leave, allow, and be thereafter duly prosecuted, otherwise 
the decision or order shall be final ; and every appeal shall 
be subject to such regulation in regard to deposit of costs 
as shall be directed by any General Order to be made in 
pursuance of this Act; (d@) and on hearing of each petition 
of appeal, (¢) the only evidence to be relied on or admis- 
sible shall be such as was given before the Court; (/) but 
the Appeal Court, if it shall think fit,‘may receive such 
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evidence (g) or direct or make any such inquiry thereon as Sec. XXIX. 
to it shall seem fit, or may order the Court to re-hear the 

case, on such further evidence as it may be in the power of 

either party to produce. 


(a) Orders for the prosecution of a bankrupt for offences against the 
Debtors Act, though made ex parte, cannot be appealed from by the 
bankrupt.—£-x p. Marsden, 2 Ch. D. 786; nor by a person not a party 
to the bankruptcy ordered to be prosecuted as an accomplice.—£~ p. 
Brown, re Appleby, 2 Ch. D. 799. 

An adjudication was made on a bill of sale which was held to be an 
act of bankruptcy. The holder of the bill of sale was heid entitled to 
appeal, and the adjudication was annulled.—£x p. Zhoday, re Eilts, 
2 Ch. D. 220, 797. 

A third person aggrieved by an act of adjudication by reason of the 
date of an act of bankruptcy on which the adjudication is founded, is, 
after the expiration of the time limited for appealing, entitled, ex debito 
Justitia, to an extension of the time for appealing if he applies promptly. 
—Ex p. Tucker, 12 Ch. D. 308. 

See ex p. Learoyd, 10 Ch. D. 3; ex p. Dutton, re Woods, 11 Ch. D. 
56; and re Johnson,ex p. Wigg, 12 Ch. D. 905. 

An order committing a bankrupt for contempt for failing to deliver 
up title deeds which formed part of his estate to the trustee may be 
appealed from.—Ae Ashwin, 25 Q. B. D. 271. 

(6) The exceptions are contained in s. 30, and are orders appointing 
or removing creditors’ assignees, or orders on questions relating only to 
the practice of the Court. 

(c) The Judicature Act (Ireland), 1877, s. 8, contains the following 
provisions :— 

“8, The existing Judges of the Court of Bankruptcy, and their suc- 
cessors in such offices respectively, shall be appointed in the same 
manner as heretofore, and shall, as to tenure of office, rank, title, 
patronage, rights, privileges, and powers of appointment and dismissal, 
salary, pension, jurisdiction powers, and authority respectively, remain 
and be in the same condition and be liable to discharge the same duties 
respectively, and none other, as if this Act had not been passed. 

** The practice and procedure of the Court of Bankruptcy, and the 
powers to make rules and orders regulating the same, shall continue 
and be exercised in the same manner as if this Act had not been passed. 
‘he tenure, salaries, pensions, rights, privileges, and duties of the 
officers of the said Court shall also continue the same as if this Act 
had not been passed. 

‘* Appeals from orders of the Judges of the said Court shall lie to the 
Court of Appeal constituted by this Act in the same manner andin ™“ 
respect of the same proceedings as heretofore to the Court of Appeal in 
Chancery, save so far as the procedure on appeals may be altered by 
any rules or orders to be made in pursuance of this Act. Every order 
of the Judges of the said Court made on appeal from any order of a 
Chairman may be appealed from to the Court of Appeal constituted by 
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Sec. XXIX. this Act, in the same manner as appeals from other orders of the Judges 


of the said Court.” 

Order 58, Rule 5, provides that “* The time for appealing from any 
order or decision made in the matter of any bankruptcy, shall be the 
same as the time limited for appeal from an interlocutory order under 
Rule 11 of this order.” 

Order 58, Rule 11, is as follows:—‘‘ No appeal from any interlo- 
cutory order shall, except by special leave of the Court of Appeal, be 
brought after the expiration of twenty-one days, and no other appeal 
shall, except by such leave, be brought after the expiration of one year. 
The said respective periods shall be calculated from the time at which 
the judgment or order is signed, entered, or otherwise perfected, or, in 
the case of the refusal of an application, from the date of such refusal. 
Such deposit or other security for the costs to be occasioned by any 
appeal shall be made or given as may be directed under special 
circumstances by the Court of Appeal.” 

The time for appealing is, therefore, no longer thirty days, but 
twenty-one days from the date of the order. 

An application to extend time for appealing must be made on special 
grounds, and on notice to the party having carriage of the order ap- 
pealed from.—Ae Alalkcomson, Ir. 10 Eq. 488. 

Sundays are to be included in the days allowed for appealing.—/é. 

An application to rehear an order of adjudication must be made 
within the time allowed for entering an appeal.—Re Doherty, I. R- 
it Eq. 318. 

Notice of appeal from an order refusing to annul an adjudication 
must be served on the assignees as well as on the petitioning creditor.— 
Ex p. Ward, 15 Ch. D. 292. 

In a proper case the Court of Appeal has jurisdiction to make an 
order for substituted service of a notice of appeal, though no express 
provision to that effect is contained in the Rules of Court.—£x /. 
Warburg, re Whalley, 24 Ch. D. 364. 

(7) The question of a deposit or security for costs is now in the 
discretion of the Court of Appeal. See Order 58, Rule 11, ave. 

(c) A petition of appeal is no longer necessary. An appeal is now 
taken by notice of motion. 

(4) When an appeal is brought on the ground that the order 
appealed from was against the weight of evidence, the order will not be 
reversed, unless the appellate Court are satisfied that some great and 
signal mistake was made.— Ae A/urpAy, 11 I. L. T. R. 43. 

(g) Where additional evidence was necessary in order to enable the 
Court to dispose of a case satisfactorily, it was taken viva voce at the 
hearing. —£x p. Acichley, re Wike, L. R.g Ch. 667. See exp. Harris, 
re James, L. R. 19 Eq. 253; and ex p. Mackay, re Jeavons, L. R. 9 Ch. 
127. 

An appeal from an adjudication of bankruptcy ought to stand over 
pending trial of an action, the result of which, it was alleged by the 
appellant, would be to render a fund available to satisfy the debt 
claimed by the petitioning creditor.—Zx ~. Yeatman, 16 Ch. D. 283. 
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30. No appeal shall lie from any order of the Court for Sec. XLIX. 
the appointment or removal of creditors’ assignees, or from No appeal 
any order on any question relating only to the practice of ([om certain 
the Court. the Court. 


31. The Court shall have exclusive jurisdiction in bank- Pcie 
jurisdictio 


ruptcy over all traders residing or carrying on business over traders 
exclusively in Jre/and. in Ireland. 


34. All orders of the said Court of Appeal on pro- Power of 
ceedings under this Act, save orders relating to the final ee 
examination or the certificate of conformity of any bankrupt, °f Lords. 
dismissing any petition for adjudication or arrangement, 
granting protection to any trader, or any question of prac- 
tice only, shall be subject to appeal to the House of Lords, 
in like manner, and subject to the same conditions, as any 


other appeals from the orders of the said Court. 


36. The Court shall cause to be sealed with the seal Records, a 
of the Court all such records, proceedings, documents, and Rosa ye" 
copies of the same as are by this Act expressly required sealed. 
to be so sealed, and such other records, proceedings, docu- 
ments, and copies of the same as the Court shall at any 
time direct. No fee shall be receivable by any Judge, 

Registrar, or officer of the Court, save such fees for copies 
as are hereinafter expressly allowed. 


41. The Chief Registrar, Assistant Registrars, and their Tenure of 
successors shall continue in office during good behaviour, Chiet Regis: 
and shall not be removed except by writing under the hand farang 
of the Lord Chancellor for sufficient cause therein specified, Regiswar. 
or by writing under the hand of the Judges of the said 
Court and of the Lord Chancellor without any cause being 
therein specified. 


49. The Court may, when it shall seem expedient, direct Court may 
the Chief or other Registrar or Chief Clerk to act in the Qrci 


Registrar 


prosecution of any bankruptcy or insolvency, for proof of to take. 
debts, or for the examination of persons or witnesses on Uebts, &c. 


oath in Dud/in or elsewhere; and the travelling expenses 
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of such Registrar or Chief Clerk, and of any clerk or other 
officer attending him, incurred in so acting, shall be settled 
by the Court, and be paid out of the funds of the estate or 
estates in which such examination shall take place, or proof 
of debt be received; and such Registrar or Chief Clerk so 
acting shall have all power vested in the Court for proof of 
debts and examination of persons or witnesses, except the 
power of commitment: Provided always, that all depositions 
and examinations of persons and witnesses so taken shall 
be reduced to writing, and shall, together with a record of 
all acts done by him, be annexed to and form part of the 
proceedings. 


51. It shall be the duty of the Registrars and Chief Clerk 
to tax all such bills of fees, costs, charges, and disburse- 
ments as may be referred to them or any of them for taxa- 
tion: but such taxation shall be subject to review by the 
Court. 


The right of the solicitor to a trustee in bankruptcy to be paid his 
costs out of the bankrupt’s estate is only the right of his client, the 
trustee ; he has no independent right. If either the trustee or the 
solicitor has been guilty of misconduct, the Court can refuse to allow 
the solicitor’s costs to be paid out of the estate, and this notwith- 
standing that the costs have been taxed and an a//ocatur has been made 
by the Taxing Master. It isan abuse of the bankruptcy law to purchase a 
debt due bya bankrupt in order to procure the appointment of a trustee 
favourable to the bankrupt or to a creditor or a particular class of 
creditors, or to purchase a debt for the purpose of making the debtor 
a bankrupt with the view, not of recovering the debt, but of putting 
pressure upom him for a collateral object, or of injuring him in some 
way. ‘The trustee in a bankruptcy and his solicitor having teen en- 
gayed in transactions of this kind, the Court, after taxation of the 
solicitor’s costs, refused to allow them to be paid out of the bankrupt’s 
estate. —Ew f. Harpur, re Pooley, 20 Ch. D. 685. 


52. All bills of charges, fees, and disbursement of any 
auctioneer, appraiser, broker, valuer, or accountant, em- 
ployed by any Assignee or Messenger, for business done 
under such employment, shall be settled by the Registrars 
or Chief Clerk, subject to review by the Court ; and the 
amount of the bills so settled, and no more, shall be paid 
to or recoverable by such auctioneer, appraiser, broker, 
valuer, or accountant. 


yd 
Official Assignees. 


An auctioneer appointed by the Court is an officer of the Court, and 
interference with him to prevent persons biddi ings or to depreciate 
goods, is a contempt of Court.—Ae Murphy, 11 I. L. T. R. 40, 43. 


54. It shall be lawful for the Chief Registrar to enter of 
record any proceeding in bankruptcy or insolvency by this 
Act directed to be so entered, upon the application of or 
on behalf of any person interested therein, without special 
order ; and any Judge shall have full power, upon applica- 
tion made to him for that purpose, to direct any commission 
of bankrupt heretofore issued, and the depositions and pro- 
ceedings had and taken under the same, and all matters 
and proceedings heretofore had in the Court for the Relief 
of Insolvent Debtors in J/re/and, or such part or parts 
thereof as he shall think fit, to be entered of record. 


59. Upon any vacancy in the office of Official Assignee, 
it shall be lawful for the Lord Chancellor from time to time 
to appoint a proper person, being a merchant, broker, or 
accountant, to Act as Official Assignee for the purposes of 
this Act ; and such Official Assignee shall give such security, 
and be subject to such rules, and act in such manner, and 
perform such duties, as may from time to time be directed 
by any General Order. 


60. The Official Assignees for the time being, and their 
successors when appointed, shall be assignees of each bank- 
rupt’s estate and effects, and act with the assignee (if any) 
chosen by the creditors; but the real and personal estate 
and effects of every bankrupt, and the income and proceeds 
thereof, shall be possessed and received by the Official 
Assignee alone, save where it shall be otherwise directed 
by the Court. 


61. All stock in the public funds, or of any public com- 
pany, and all moneys, Exchequer Bills, /zdia bonds, or 
other public securities, and all bills, notes, and other nego- 
tiable instruments belonging to the bankrupt’s estate, shall 
be forthwith transferred, delivered, and paid by such Official 
Assignees into the Bank of /re/and, and shall from time to 
time be kept there to the credit of the Official Assignees, 
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Sec. LXVI. and of the creditors’ assignee, or (if any) subject to such 
~ order and regulation for the keeping of the account of the 
said moneys and other effects, and for the payment, de- 
livery, and investment of the same, as the Court shall 
direct: Provided always that the Court may by order 
sanction the Official Assignees retaining in their hands, out 
of the moneys so received by them as aforesaid, a sum not 
exceeding at any one time five hundred pounds, in respect 

of all the estates vested in them. 


See sec. 104 (1872) as to trustees. 


Messengers 62. The Messengers shall foliow the instructions of the 
to follow Official Assignees, subject to the directions and contro! of 


of Offctal the Court, with respect to the taking and keeping possession 
eign of the bankrupt’s estate or effects. 


Official 63. Until assignees be chosen by the creditors, the 
Assignee to Official Assignees shall, to all intents and purposes whatso- 
‘\ssignee till Ever, be the assignees of every bankrupt’s estate and 
credutors effects, and, if the Court shall so order, may sell or other- 
assignees, Wise dispose of any property which from its nature or any 
=e, other reason the Court shall think ought to be disposed of 


without delay. 


Notto | 64. After assignees have been chosen by the creditors, 
interfere in the Official Assignees shall not interfere with the creditors’ 


appointment 


&e., of assignees in the appointment or removal of a solicitor or 
solicitor, &c. attorney. 
Official 65. No Official Assignee shall be personally liable by 


Assignee reason of any of the matters upon which an adjudication of 
not person- 


ally liable bankruptcy shall have been grounded being insufficient to 
oes support such adjudication, or in respect of his receipt in 
ofhisduty. his official capacity of any money or negotiable instruments, 
provided he shall not have dealt with the same otherwise 
than as directed by the Court, or required by this Act, or 


by any order made in pursuance of this Act. 


TOmoal 66. If an Official Assignee is made a defendant in any 
ssignee 


made action in respect of such money or negotiable instrument, 
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a Judge of the Court in which the action is brought may, Sec. LXX, 
upon an affidavit of facts, stay or set aside the proceedings defendant 
in such action, so far as the Official Assignee is concerned, i certain 


and make such order as to costs as to the Judge shall seem maysetaside 
meet proceedings. 


67. The Court may order to be paid out of any bank- Hemunere: 
rupt’s estate to the Official Assignee, as a remuneration for Oficial 
his services, such percentage on the amount realized as Asssnee- 
shall, upon consideration of the circumstances of each case, 


appear to be just and reasonable. 


68. On or before the first day of AMfarch in every year, if Returns to 

Parliament be then sitting, or if not within fourteen days f27Gare 
g) y by Official 

from the commencement of the then next Session of Par- Assignees: 
lament, there shall be laid before Parliament a return by 
the Official Assignees, in the form contained in Schedule 
(B) to this Act annexed, showing the particulars in such 
form mentioned, in respect of every estate under their 
charge, and which shall not have been finally wound up on 
the thirty-first day of December in the preceding year; and 
such return shall be certified by the Chief Registrar, and to becerti- 
shall be subject to such further regulation, as to the form seta 
of the same or otherwise, as the Judges of the Court may 
from time to time think fit to make. | 


69. There shall be two Messengers of the Court, who Asto 
shall be appointed from time to time by warrant under the *Phntment 
hand of the Judges of the Court, and shall continue in of two 
office at the pleasure of the Judges of the Court: and it ai cla 
shall be lawful for the Lord Chancellor to direct, with 
reference both to the present and any future Messenger, 
that a salary not exceeding two hundred and fifty pounds 
per annum be paid to each Messenger in lieu of all fees. 


70. It shall be lawful for the Court to appoint by warrant Power to 
as aforesaid Assistant Messengers of the Court in special “PPo'nt 


Assistant 


cases: the duties of the Messengers shall be such, and they ee 
shall give such security, as the Court shall by any General Cases, 


cases. 


Order from time to time direct: it shall be lawful for the 
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Court by any General or Special Order to direct from time 
to time how and by whom, or out of what fund under the 
control of the Court, and according to what scale, the 
travelling and other expenses of the Messengers incurred in 
performing such duties shall be paid. 


71. If any present or future Messenger shall act as agent 
in any bankruptcy, or stipulate for or obtain directly or in- 
directly, out of or from any bankrupt’s estate, or any person 
engaged therein, any remuneration for his services except 
as provided for by this Act, he shall for ever thereafter be 
incapable of holding the office of Messenger; and every 
Messenger shall, before he shall be capable of acting in the 
execution of his office, take before the Commissioner the 
following oath : (that is to say), 

“1, A. B., do swear, that I will faithfully, impartially, 
and honestly, execute the several orders which I shall receive 
from the Court of Bankruptcy and Insolvency in any matter 
in which I am or shall hereafter be appointed to act as 
Messenger, and that I will not knowingly suppress or conceal 
the truth, or suggest or practise any falsehood in respect to 
anything relating to any bankruptcy or insolvency, or any 
of the proceedings thereunder. 

‘© So help me God.” 


72. It shall be lawful for any Messenger of the Court, 
and his assistants, acting under warrant of the Court, to 
break open any house, chamber, shop, warehouse, door, 
trunk, or chest of any bankrupt where such bankrupt, or 
any of his property, shall be reputed to be, and seize 
upon the body or property of such bankrupt; and if the 
bankrupt be in prison or in custody, it shall be lawful for 
the Messenger and his assistants to seize any property of 
the bankrupt (save the articles excepted in this Act, and 
his necessary wearing apparel) in the custody or possession 
of such bankrupt, or of any other person in any prison or 
place where such bankrupt is in custody. 


73- It shall be lawful for the Messenger and his assistants, 
acting under warrant of the Court, to break open any house, 


Messengers. 


chamber, shop, warehouse, door, trunk, or chest of the 
bankrupt in £g/and, where such bankrupt, or any of his 
property, shall be reputed to be, and to seize upon the 
body or property of such bankrupt, and also to execute 
within £xgland such search warrant as hereinbefore men- 
tioned: provided such warrant and search warrant re- 
spectively shall have been verified upon oath before and 
backed or endorsed by any Justice of the Peace in Exgland, 
who is hereby required within his jurisdiction to back or 
endorse the same. 


74. It shall be lawful for the Messenger and his assistants, 
acting under warrant of the Court, to break open any house, 
chamber, shop, warehouse, door, trunk, or chest of the 
bankrupt in Scotland, where such bankrupt, or any of his 
property, shall be reputed to be, or to seize upon the body 
or property of such bankrupt, and also to execute within 
Scotland such search warrant as hereinbefore mentioned : 
provided such warrant and search warrant respectively shall 
have been verified upon oath, and backed or endorsed by 
any Judge Ordinary or Justice of the Peace in Scotland, 
who are required, within their respective jurisdictions, to 
back or endorse the same. 


75. Such warrant so endorsed shall be sufficient authority 
to the Messenger or his assistant bringing such warrant, 
and to all officers of the law in £g/and and Scotland, to 
execute the same within the county, city, or burgh, wherein 
It is so endorsed, and in virtue thereof to break open the 
house, chamber, shop, warehouse, door, trunk, or chest, of 
such bankrupt, and to seize upon the body or property of 
such bankrupt, to be dealt with according to law. 


76. The Court may order to be paid to any Messenger, 
in addition to his salary, out of the bankrupt’s estate, a per- 
centage not exceeding two and a half per cent. on the 
amount realized from the goods and chattels seized by such 
Messenger. 


78. No present or future Judge or officer of the Court 
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trars, Official Assignees, and all other officers appointed or 
to be appointed under this Act, except the Judges of the 
Court, shall, from and after the passing of this Act, be 
considered to be officers of the Court of Chancery in /re/and, 
and subject and liable to the like incapacity of acting as 
attorneys or solicitors, and to the same liabilities and pen- 
alties as to removal from office for misconduct, and as 
regards the exacting or taking any fee or sum of money not 
allowed by law, and generally in all respects as any officer 
of the said Court is or may be by law liable or subject to. 


Sections 81 and 86, though not repealed, have been omitted. They 
refer to the retiring pensions of the Judges and the place of sitting. 


87. In order to facilitate the discharge of the business of 
the Court in taking the evidence of parties examined ziza 
voce, the Court may from time to time, when it shall appear 
necessary, direct the employment of a shorthand wniter, 
and by any General or Special Order define his duties and 
the amount of his remuneration. 


88. Before such shorthand writer shall act in the per- 
formance of the duties imposed on him, he shall take an 
oath in the presence of one of the Judges of the Court, to 
the effect following : (that is to say), 

“1 (A. B.) do swear that I will faithfully and truly take 
down the evidence to be given by persons to be examined 
in the matter of , and will deliver true and faithful 
transcripts thereof as the Court shall direct.” 


89. Such shorthand writer shall be paid such remunera- 
tion out of the estate as the Court shall order, and shall 
furnish copies of the evidence to the parties entitled thereto, 
on payment of such fees as the Court shall by any General 
or Special Order direct. 


go. All alum makers, apothecaries, auctioneers, bankers, 
bleachers, brokers, brick makers, builders, calenderers, 
carpenters, carriers, cattle or sheep salesmen, coach pro- 
prietors, cow-keepers, dyers, fullers, keepers of inns, 
taverns, hotels, or coffee-houses, lime-burners, livery 
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stablekeepers, market gardeners, millers, packers, printers Src.CXVI. 
ship-owners, shipwrights, victuallers, warehousemen, whar- 

fingers, persons using the trade or profession of a scrivener 
receiving other men’s moneys or estates into their trust or 
custody, persons insuring ships or their freight or other 
matters against perils of the sea, and all persons using the 

trade of merchandise by way of bargaining, exchange, 
bartering, commission, consignment, or otherwise, in gross 

or by retail, and all persons who, either for themselves, or 

-as agents or factors for others, seek their living by buying 

and selling, or by buying and letting for hire, or by the 
workmanship of goods or commodities, shall be deemed 

traders liable to become bankrupt; provided that no farmer, What per- 
grazier, common labourer, or workman for hire, receiver- fio eg 
general of the taxes, or member of or subscriber to any in- such traders. 
corporated commercial or trading company established by 

or under charter or Act of Parliament, shall be deemed as 

such a trader liable to become bankrupt. 


Notwithstanding sec. 17 (1872), the distinction between trader and 


non-trader is still of considerable importance, and has by no means 
been abolished. 


114. If any secretary, public officer, or other accredited Notice of 


agent of any body corporate or public company shall have Baie 


had notice of any act of bankruptcy, such body corporate te scents of 
corporate 


or company shall be deemed to have had such notice. bodies, &c. 


115. No person shall be liable to be declared a bank- No person 
rupt by reason of any act of bankruptcy committed more Hable upon 
than six months prior to the filing of the petition of bank- bankruptcy 
ruptcy ; and no adjudication of bankruptcy shall be deemed Commitee 


invalid by reason of any act of bankruptcy prior to the debt sx months, 
-of the petitioning creditor. 


116. Proceedings to obtain adjudication of bankruptcy Proceedings 
shall be by petition . . . . and the truth thereof eee 
verified by the affidavit of the petitioner . . «© . and onginate by 
every such petition shall be filed and prosecuted as directed Potion © 
by this Act ; and from and after the filing of such petition Bankruptcy 
the Court shall have full power and authority to take such Commission, 


order and direction . . . . with all his lands, tene- & 
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ments, and hereditaments, both within this realm and 
abroad, as well copy or customary hold or freehold, which 
he shall have in his own right before he became bankrupt, 
as also with all such interest in any such lands, tenements, 
and hereditaments as such bankrupt may lawfully depart 
withal, and with all his money, fees, offices, annuities, 
goods, chattels, wares, merchandise, rights, credits, effects, 
and debts, wheresoever they may be found or known, and 
to make or order sale thereof in manner herein mentioned, 
or otherwise order the same for satisfaction and payment of 
the creditors of the bankrupt. 


It was held in ex p. Griffin, re Adams, 12 Ch. D. 480, that the 
petition having been presented, not dod fide to obtaia an acljudication, 
but to put pressure on the debtor, the Court should refuse to make the 
adjudication, though there was a good petitioning creditor’s debt and 
an act of bankruptcy. But there is nothing in the Irish Acts analogous 
to the closing part of s. 8 of the English Act of 1869. 


118. A petition of bankruptcy against any person by any 


the officer of CO-partnersnip duly authorized to sue in the name of its 


copartner- 
ship. 


Verification 
of petition 
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ruptcy. 


Trader may 
petition 
against 
himself, 


public officer may be filed by such public officer as the 
nominal petitioner on behalf of such co-partnership. 


11g. A petition of bankruptcy against any trader by any 
body corporate, or incorporated or joint stock or public 
company, may be verified by the affidavit of its secretary, 
public officer, or other agent duly authorized on that 
behalf. 


A limited company can maintain a petition for adjudication. The 
petition may be sealed with the corporate seal, and signed by two 
directors and the secretary; and the manager may make the necessary 
oath.—Northern Bankine Company v. Porter, 7 1.L.T.R. 18. 


120. Any such trader may petition for adjudication of 
bankruptcy against himself. 


There is no relation back in the case of a debtor’s petition against 
himself beyond the declaration of insolvency.— Stevenson v. Newenham, 
13 C. B. 303; Pall v. Best, 32 L. J. Q. B. 96. 

Where a reasonable ground exists for believing that the debtor was 
engaged in transactions capable of being deemed acts of bankruptcy 
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before the date of the declaration of insolvency, the Court will annul Sac. CXXI. 
the adjudication and permit the creditor to file a new petition co snstants. = 
—Ex p. French, 1. R. 1 Eq. 66. 

Where a trader petitions for adjudication against himself, and is 
opposed by a sole creditor, the adjudication will be granted if the 
proceedings are bond fide.—In re Marks, I. R. t Eq. 67. 

See ex p. Louch, 1 De G. 463. 

Where goods have been assigned to a creditor by a debtor on the 
eve of bankruptcy, under circumstances which make the assignment a 
fraudulent preference, and the goods have been sold by the creditor 
before the bankruptcy, it is immaterial that the adjudication was on 
the bankrupt’s own petition; the assignees may still recover the 
proceeds from the creditor, inasmuch as a transaction amounting to a 
fraudulent preference is voidable at the election of the assignees, as 
contrary to the spirit of the bankrupt laws.— JV/arks v. Feldman, L. R. 

5 Q. B. 275. 

Under the Act of 1883, s. 4, sub-s. (/), analogous to this section, 
the committee of a lunatic, so found, got leave to petition in the 
lunatic’s name.—Xe James, 12 Q. B.D. 532. 

It is an abuse of the process for two persons who are neither partners 


nor joint traders to present a petition against themselves.—A’e Bond, 
21 Q. B.D. 17. 


“21. If the petitioning creditor shall not proceed and If adjudica- 
obtain an adjudication within five days after his petition tion be not 
shall have been filed, or within such extended time as shall within five 


be allowed by the Court, the Court may at any time day alles 
within seven days then next following, upon the application any other 


of any other creditor, tothe amount required to constitute a nayprocesl 
petitioning creditor, proceed to adjudicate on such petition, 
upon the proof of the debt of such creditor, and of the 

other requisites to support such petition (except the debt 

of the petitioning creditor); but if neither the petitioner 

nor any other creditor shall within such seven days, or 

within such extended time as may be granted by the 


Court for that purpose, apply to the Court to proceed to 
adjudication, such petition shaN be forthwith dismissed. 


For five days after the filing of the petition or any extended time 
allowed by the Court within that time, the petitioning creditor has an 
exclusive right to proceed to adjudication. For the next following 
seven days any other qualified creditor may proceed to adjudication ; 
but if neither the petitioner nor any other creditor shall within these 


pened: so proceed, the petition will be dismissed.—Ae Afurdock, 14 
.L. T. R. 105. 
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122. Any creditor whose debt is sufficient to entitle 
him to petition for adjudication of bankruptcy against all 
the partners of any firm may petition for such adjudication 
against one or more partners of such firm, and every such 
petition shall be valid although it does not include all the 
partners of the firm ; and in every petition for adjudication 
against two or more persons the Court may dismiss the 
same as to one or more of such persons, and the validity 
of such petition shall not be thereby affected as to any 
person as to whom such petition is not ordered to be dis- 
missed, nor shall any such person’s certificate be thereby 
affected. 


An order was made in Chancery for the dissolution of a partnership: 
and sale of the partnership property. M., one of the partners, became 
bankrupt, and his assignee joined with the solvent partners in selling 
the partnership property. The creditors were fully paid out of the 
bankrupt’s share in the purchase-money. The Chief Judge, upon the 
application of M., set aside the sale, on the ground that the assignee 
acted in collusion with the solvent partners, and the sale had been made 
at an undervalue. //¢/d, on appeal, that no fraud or collusion had been 
made out; but that, if such had been proved, as the other partners 
were solvent, the Court of Chancery, and not the Court of Bankruptcy, 
would have been the proper forum for determining the rights of the 
parties.—Ae Afotzon ; Maule v. Davis, L. R. 9 Ch. 192. 

Partners who are dormant, or who are nominal merely, may be 
adjudicated bankrupt.—Z£x p. Alatthews, 3 V. & B. 1253; ex p- 
Hamper, 17 Ves. 403. Dormant partners may be omitted.—Z£x p. 
Benfield, 5 Ves. 424. 

There seems to be a difficulty in supporting a joint adjudication 
against several partners, one of whom is dormant, or is only entitled to 
a share of the profits; for there is no joint property to administer.— 
Ex p. Hamper, 17 Ves. 403. 

An act of bankruptcy by one partner will not amount to an act of 
bankruptcy on the part of his co-partners, unless it can be shown to 
have been their act as well as his.—Azs//s v. Bennett, 2M. & S. 556; 
ex p. Addison, 3 De G.& S. 580. 

In order to support a joint adjudication against all the members-of a 
firm, each must have committed an act of bankruptcy during the 
continuance of a joint debt.—£x ~. Bamford, 1§ Ves. 449. 

A dormant partner may be either included in an adjudication 
against the firm (as inex p. Lodge and Fendal, 1 Ves. J. 166), or be 
adjudged bankrupt on a petition against himself separately (ex 2. 
Hamper, 17 Ves. 404). The same, it is apprehended, is true of 
nominal partners.—Z-x ~. Murton, 1 M. D.& D. 252, is an example of 
an adjudication against a firm of two, one of whom was only liable to 
third persons in consequence of his having held himself out as a partner. 

(See the Partnership Act, 1890, 53 & 54 Vict., c. 39, Ss. 2.) 
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123. After a petition of bankruptcy filed against or by 
one or more member or members of a firm, and upon any 
petition or petitions of bankruptcy against or by any other 
member or members of such firm, or against the whole 
firm, all the estate, real and personal, of such bankrupt or 
bankrupts shall vest in the Official Assignees and the credi- 
tors’ assignee (if any) under the first petition; and thereafter 
all separate proceedings under such subsequent petition or 
petitions shall, without affecting the validity of the first 
petition, be annexed to and form part of the first petition. 


The Court will not adjudicate on the separate petition of one member 
of a firm, but will adjourn it in order that the other members may join. 
—Ae Pelan, 21. L. T. R. 637. 


124. Whenever any petition of bankruptcy shall have 
been filed against any person, and it shall be proved to the 
satisfaction of the Court_that there is probable cause for 
believing that such person has quitted or is about to quit 
freland, or has removed or is about to remove or conceal 
any of his goods or chattels, with intent to defraud his 
creditors, unless he be forthwith apprehended, it shall be 
lawful for the Court to issue a warrant directed to a Mes- 
senger of the Court and his assistants, or to such person or 
persons as the Court shall think fit, whereby such Messenger 
and his assistants, or other person or persons, shall have 
authority to arrest and commit to such prison as the Court 
shall think fit the person against whom such petition shall 
have been filed, and also to seize his books, papers, moneys, 
securities for moneys, goods and chattels, wheresoever he or 
they may be found, and him and them safely keep until 
such person shall be discharged by the Court: Provided 
always, that any person arrested upon any such warrant, or 
whose books, papers, moneys, securities for moneys, goods 
or chattels, have been seized under any such warrant, may 
apply to the Court for an order on the petitioning creditor 
to show cause why the person arrested should not be 
discharged out of custody, or why his books, papers, 
moneys, securities for moneys, goods and chattels, should 
not be delivered up to him; and it shall be lawful for such 
Court to make absolute or discharge such order. 
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pee 125. If in any case it shall be proved to the satisfaction 
—"" of the Court that any bankrupt is keeping out of the way, 

a ones and cannot be personally served with a summons, and that 
outofthe due pains have been_taken to effect such personal service, 
Sate or that there is probable cause for believing that he is about 
Areland, &c., to quit /reland, or to remove or conceal any of his goods 
cue wa” or chattels, unless he be forthwith apprehended, it shall be 
rant for his Jawful for such Court by warrant to authorize and direct 
any person or persons it shall think fit to arrest such bank- 
rupt, and bring him before the Court to be examined, in 


like manner as if he appeared upon a summons. 


Court may 126. The Court, before adjudication, may summon _ be- a 
sidelion fore it any person whom such Court shall believe capable 
summon Of giving any information concerning the trading of or any 
witnesses : 1 
toprove. act of bankruptcy committed by the person against whom 
tradion and any petition of bankruptcy has been filed, and may require 
ruptcy. any person so summoned to produce any books, papers, 
09/1 ufdeeds, and writings and other documents in his custody, 
a possession, or power, which may appear to the Court to 
be necessary to establish such trading or act of bank- 
ruptcy; and it shall be lawful for the Court to examine 
any such person upon oath, by word of mouth or interro- 
gatories in writing, concerning such trading and act of ! 


bankruptcy. 


Court to 127. The Court, under a petition filed by a creditor, de 
make ad; shall, upon proof of the petitioning creditor’s debt, and of 
&c., upon’ the trading and act of bankruptcy of the person against 
posts. whom such petition is filed, adjudge such trader bankrupt ; 
4 ) or if, in case of the failure of the petitioning creditor to *; i) 
1} proceed and obtain adjudication within fivé days after his 
4 ee etition shall have been filed, or within such extended time | 
ah s may be allowed by the Court, another creditor shall 
apply for adjudication upon such petition, then upon such 
application and proof of such creditor’s debt, and of the 
trading and act of bankruptcy of the person against whom 
such petition is filed, the Court shall adjudge such trader 
bankrupt ; and under a petition filed by a trader, the 
Court, upon the application of such trader, and upon proof 


a‘ | 





4 


Joy), 
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of the trading, shall adjudge such trader bankrupt; and 
any such petition not effectually prosecuted to an adjudi- 
cation within fourteen clear days after its date shall be 
dismissed, unless the Court shall enlarge the time for 
proceeding thereunder. 


Though the Court has jurisdiction to adjudge bankrupt a debtor 
against whom there is existing a prior unclosed Scotch sequestration, in 
which he has not obtained a discharge, the Court has a discretion in the 
matter, and it will decline to make an adjudication if it does not appear 
that the debtor has any assets available, or any debts contracted since 
the commencement of the sequestration.—£x p. Robinson, 22 Ch. D. 
$16. 

The petitioning creditor’s debt was founded on bills of exchange 
given by an infant for necessaries. Hedd, not a good petitioning credi- 
tor’s debt, as an infant cannot bind himself by a bill of exchange.— 


Ke Soltikoff (1891), 1 Q. B. 413. 


128. If after adjudication the debt of the petitioning 
creditor shall be found by the Court to be insufficient to 
support such adjudication, it shall be lawful for the Court, 
upon the application of any other creditor, having proved 
any debt sufficient to support an adjudication, to order the 
petition of bankruptcy to be proceeded in, and it shall by 
such order be deemed valid. 


129. Before notice of any adjudication of bankruptcy on 
any creditor’s petition shall be given in the Dublin Gazette, 
a duplicate of such adjudication shall be served on the 
person adjudged bankrupt, personally or by leaving the 
same at the usual or last known place of abode or place of 
business of such person; and such person shall be allowed 
three” days or such extended time, not exceeding seven 
days in the whole as the Court shall think fit, from the 
service of such duplicate, to show cause to the Court 
against the validity of such adjudication; and if such 
person shall within such time show to the satisfaction of 
the Court that the petitioning creditor’s debt, (a) trading, (0) 
and act of bankruptcy upon which such adjudication has 
been grounded, or any or either of such matters, are insuffh- 
cient to support such adjudication, and if no other creditor’s 
debt, trading, and act of bankrupicy (c) sufficient to support 
such adjudication shall be proved to the satisfaction of the 
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Court, the Court shall thereupon order such adjudication to 

be annulled, and the same shall be annulled accordingly, (d) | 
but ifat the expiration of the said time (e) no cause shall 

have been shown to the satisfaction of the Court for the 

annulling of such adjudication, the Court shall forthwith 

cause notice of such adjudication to be given in the Dud/iz 

Gazette: (f) Provided always that nothing herein contained 

shall be construed to prevent the immediate seizure of 

the goods of the bankrupt upon the adjudication of bank- 

ruptcy. 


(a) Where an adjudication has been gazetted and is not appealed 
from within the time limited for that purpose, the fact that the petition- 
ing creditor’s debt is not sufficient to support an adjudication is not 
enough to cause the Court to annul the adjudication.—Ex p. French, 
re Trim, §2 L. J. Ch. 48. 

M‘K. traded as J. and H. M‘K., and merchants gave him credit, 
assuming that two brethers traded in partnership. A joint adjudication 
took place. Upon evidence that one brother had nothing to do with 
the concern, the adjudication as to him was annulled with costs.—Aé 
J. and H. M' Keon, 31.L.T. 314. 

A judgment creditor is not entitled, after the expiration of twelve 
years without payment of interest or acknowledgment of his right, to 
obtain an adjudication in bankruptcy against the debtor, though within 
the twelve years a suggestion has been entered on the roll under the 
Common Law Procedure Act. —Ex p. Tynte, 1§ Ch. D. 125. 

See also ex p. Yeatman, 16 Ch. D. 283. 

(6) The “ trading’? need not, of course, be proved where the debtor 
Is a non-trader. 

(c) Ex p. Crispin, tn re Crispin, L. R. 8 Ch. 374, is of considerable 
general importance. The appellant, a Portuguese, carried on no trade 
in England, but was occasionally residing there for short periods, 
attending to a Chancery suit in which he was engaged. Ele had bor- 
rowed large sums in England on his expectations, and obtained £236 
from the petitioning creditor. On the 29th November, 1871, the peti- 
tioning creditor sued out a writ against the debtor, on whom it was 
served on the 13th February, 1872. He entered an appearance, and 
next day left England, and never returned. The petition for adjuadica- 
tion was presented in March, 1872, and the act of bankruptcy relied on 
was that the debtor left England in order to defeat and delay his 
creditors, and his remaining abroad with the same object. The adjudi- 
cation took place in December, 1872, and the debtor now appealed. 
‘The Lords Justices and Lord Chancellor concurred in annulling the 
adjudication, The following points were decided :—1. The word 
‘‘ debtor,” in the Act of 1869, is confined to persons subject to the laws 
of England. 2. It is the act of bankruptcy, not the petition, which 
gives Jurisdiction to the Court of Bankruptcy. 3. If a foreigner came 
to England, contracted debts, and committed an act of bankruptcy in— 
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England, he gives the Court jurisdiction, though he might have left Src. 
before the petition was presented. Upon the evidence their lordships CXXIX. 
did not think the appellant had committed an act of bankruptcy by 
going from England, as it did not appear that his object was to defeat 
or delay his creditors. 

See the notes to s. 21 (1872), at p. 124, for cases in which adjudi- 
cations founded on a conveyance of a debtor’s property for the benefit 
of his creditors have been set aside; of which the leading case is ex p. 
Stray, L. R. 2 Ch. 374. A bankrupt whose adjudication in bank- 
ruptcy has not been set aside cannot maintain an action for maliciously 
procuring the bankruptcy; and such an action may be summarily 
dismissed as frivolous and vexatious. — Whitworth v. Hall, 2 B. & Ad. 
695, approved. A bankrupt cannot maintain an action for mainten- 
ance on the ground that the defendant incited and supported bank- 
ruptcy Procceciee in which he had no common interest, since the 
cause of action (if any) passed to the trustee in bankruptcy.—A/etvo- 
politan Bank v. Pooley, 10 Ap. C. 210. 

(2) The power of the Court to annul an adjudication with the con- 
sent of all the creditors who have proved, may be exercised in a 
suitable case after the first meeting of creditors. The Court may on 
sufficient grounds refuse to annul, though all the creditors who have 
proved assent to the application.—Z-x p. Jones, L. R. 3 Ch. 144. 

Discussion of the circumstances sufficient to justify the annulling of 
an adjudication on equitable grounds.—£x 7. Upfll, L. R. 1 Ch. 439. 

An English trader contracted debts to a large amount in England, 
and then came to Ireland, and traded to a very limited extent as a 
commission-agent. He had only one Irish trade debt. On the 
petition of English creditors, the adjudication was annulled, in order 
that the debtor might be remitted to the jurisdiction in which the 
debts were contracted.— Ae Horner, 3 1. L. T. 677. 

Where it is sought to set aside or annul an adjudication on equitable 
grounds, the alleged bankrupt should proceed not by way of motion 
showing cause against the adjudication, but by a special application— 
either by petition or motion—to set aside the proceedings or annul the | 
adjudication.—e A‘G., 11 I. L. T. R. 93. 

In Johnson v. Emerson, L. R. 6 Ex. 329, the question, whether and 
under what circumstances an action will lie for maliciously and without 
reasonable and probable cause procuring a person to be adjudicated 
bankrupt was discussed by the Judges. As to annulling adjudication, 
see further ex p. Claxton, L. R.7 Ch. §32, 2 re Finiey, L. R. 6 Ch. 
79, and re Willsmer, 15 S.J. 69. 

(¢) Ina proper case an adjudication of bankruptcy may be annulled 
upon an application made after the expiration of the time limited for 
appealing from it.—Zx p. Giesel, re Stranger, 22 Ch. D. 436. 

The Court may rehear an order for adjudication within the time 
limited for an appeal.—A’e De Serancourt, I. R.g Ch. 252; 81. L. 
T.R. 137. See ex p. Brown, 6d Fastdioh L. R.g Ch. 304. 

(/) A creditor having obtained judgment for £294 against a debtor 
possessed of an inalienable pension, took out a judgment summons 
against him for the payment of the debt by instalments. The debtor, 
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with the intention of evading such proceedings, filed his petition in 
bankruptcy. The creditor was practically the sole creditor, and the 
assets were under £12. The debtor having been adjudicated bankrupt 
in due course on this petition :—Ae/d, that the presentation of the 
petition by the debtor under such circumstances was not an abuse of 
the process of the Court, and did not entitle the Court to annul the 
adjudication.—A’e Painter [1895], 1 Q. B. 85. 


130. The Court shall in every such notice of adjudica- 
tion, and in every notice of adjudication on the petition of 
any such trader, appoint two public sittings of the Court 
for the bankrupt to surrender and conform, the last of 
which sittings shall be on a day not less than twenty days 
and not exceeding forty days from such advertisement, and 
shall be the day limited for such surrender: Provided 
always, that the Court shall have power from time to time 
to enlarge the time for the bankrupt surrendering himself 
for such time as the Court shall think fit. 


131. If any person so adjudged bankrupt shall, before 
the expiration of the time allowed for showing cause, sur- 
render himself and give his consent to such adjudication 
being advertised, the Court shall forthwith cause the notice 
of adjudication to be advertised and appoint the sittings 
for the bankrupt to surrender and conform. 


132. Immediately after the insertion of the notice of 
adjudication in the Gazeffe, or if the bankrupt before the 
expiration of the time allowed for showing cause against the 
adjudication, surrender himself, and give consent to such 
insertion, then immediately after such surrender the bank- 
rupt shall (if thereunto required by the Official Assignee) 
deliver up to the Official Assignee, upon oath to be made 
before the Court or any Registrar thereof, or before a 
Master Ordinary or Extraordinary in Chancery, or Justice 
of the Peace, all books of account, papers, and writings 
relating to his estate in his custody or power, and discover 
such as are in the custody or power of any other person ; 
and every bankrupt not in prison or custody shall at all 
times after such surrender attend the assignees, upon every 
reasonable notice in writing for that purpose given by them 
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to him, or left at his usual or last known place of abode, 
and shall assist such assignees in making out the accounts 
of his estate; and such bankrupt, after he shall have sur- 
rendered, may at all seasonable times before the expiration 
of such time as shall be allowed to him to finish his exa- 
mination, inspect his books, papers, and writings in the 
presence of his assignees, or any person appointed by them, 
and bring with him each time any two persons to assist 
him ; and every such bankrupt after he shall have obtained 
his certificate, shall upon demand in writing given to him 
or left at his usual last known place of abode, attend the 
assignees to settle any accounts between his estate and any 
debtor to or creditor thereof, to attend any Court of Record 
to give evidence touching the same, or do any act necessary 
for getting in or protecting the said estate, for which attend- 
ance he shall be paid by the Official Assignee out of his 
estate such sum as the Court shall direct. 

The principal asset of a bankrupt was a contingent reversionary in- 
terest, saleable if the bankrupt’s life was insured. He refused, when 
requested by the trustee, to submit to a medical examination with a 
view to such insurance, and the House of Lords, affirming the Queen’s 


Bench Division, held that he was not bound so to submit himself.— 
Board of Trade v. Block, 13 Ap. C. 570. 


135. The petitioning creditor shall, at his own costs, 
file his petition, and prosecute the same, until the choice of 
assignees by the creditors; and the Court shall, at or after 
the sitting for such choice, make order for the payment of 
such costs out of the estate of the bankrupt in course of 
priority to be settled by any general order to be made in 
pursuance of this Act. 


136. No petition of bankruptcy shall be dismissed, nor 
any adjudication reversed, by reason only that the petition 
or act of bankruptcy has been concerted or agreed upon 
between the bankrupt, his solicitor or agent, or any of them, 
and any creditor or other person. 


137. If any bankrupt shall die after adjudication, the 
Court may proceed in the bankruptcy as if such bankrupt 
were living. 


Re Hardy, Hardy v. Farmer [1896], 1 Ch. go. 
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138. The bankrupt shall prepare such balance sheet and 
accounts, and in such form as the Court shall direct, and 
shall subscribe such balance sheet and accounts, and file 
the same in the bankrupt office, and deliver a copy thereof 
to the Official Assignee, ten days at least before the day 
appointed for the last examination, or the adjournment day 
thereof; and such balance sheet and accounts may before 
such last examination be amended from time to time as 
occasion shall require and such Court shall direct ; and the 
bankrupt shall make oath of the truth of such balance sheet 
and accounts whenever he shall be duly required by the 
Court so to do; and the Court may, on the application of 
the assignees or of the bankrupt, make such allowance out 
of the estate of the bankrupt for the preparation of such 
balance sheet and accounts, and to such person as the 
Court shall think fit, in any case in which it shall be made 
to appear to the satisfaction of the Court, from the nature 
of the accounts or other good cause, that the bankrupt 
required assistance in that behalf. 


139. If any bankrupt apprehended by any warrant of the 
Court shall, within the time allowed for him to surrender, 
submit to be examined, and in all things conform, he shall 
have the same benefit as if he had voluntary surrendered. 


140. It shall be lawful for the Court at the time 
appointed for the last examination of the bankrupt, or at 
any enlargement or adjournment thereof, to adjourn such 
examination séne die. 


The Court of Bankruptcy has no power to make an order that a 
bankrupt do pass his public examination conditional on his doing 
certain acts. The examination ought to be adjourned till he has done 
all that is required by the Act and the Rules, and then an absolute 
order for his passing should be made.— Ex p. Smith, in re Angerstein, 
L. R. 7 Ch. 662. 

In the case of ex p. .Utlne, in re Denton, Weekly Notes for 1873, 
p. 55, an order had been made bythe County Court that the bankrupt 
should pass his final examination. Against this order the trustee 
appealed, contending that, owing to certain inconsistencies in the 
statements presented by the bankrupt, he was entitled to a further 
opportunity for investigation. For the bankrupt the case of re 
Lawrence, 22 L. T. (N. S.) 246, was relied on; but the Chief Judge, 
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while adhering to his decision in that case, held that, under the Sec. 
circumstances brought before him, the order of County Court must be CXLVI. 
discharged. an 
A bankrupt was committed to prison for unsatisfactory answering as 
to removal of property. His final examination was postponed, and 
he was discharged from custody to enable him to make inquiries as to 
the missing property.—A’e Cummins, 51. L. T. R. 85. 
When a bankrupt has absconded and never surrendered, his final 
examination will be adjourned seve die.—Ae Stephens, 31. L. T. 449. 
Where there is a deficiency unaccounted for, the final examination 
will be adjourned sive dte.—WNe Cleary, 31. L. T. 253. 
A bankrupt made a collusive arrangement with one creditor to 
enable him to obtain a judgment and execution, under which all his 
property was seized, the other creditors getting nothing. The Court 
refused to pass the final examination.—A’e Stewart, I. R. 1 Eq. 223. 
Where a prosecution for forgery was directed, the final examination 
was adjourned sine die.— He M'Neoin,g L. J. (N. 5S.) 197. 
The examination should be in public.—Zx p. Crump, re Hendrey, 
1 Ch. D. 530. 
It is not the course of the Court to suspend proceedings before 
itself because a proceeding which may give information as to the 
bankrupt’s estate is pending in another Court.—Z£x /. Lee, L. R. 3 
Ch. 150. See ex fp. Hayne, L. R. 3 Ch. 152. 
See in re Acon, to lr. Ch. R. 111. 
The answers of a bankrupt on his public examination were not 
admissible in evidence in proceedings in the same bankruptcy against 
persons other than the bankrupt.— Ae Brunner, 19 Q. B. D. 572. 


142. Whenever any bankrupt is in custody the Court If Bankrupt 
may appoint a person to attend him from time to time, Crue. 
and produce to him his books, papers, and writings, in appoint a 
order that he may prepare his balance sheet and show the Pou 


particulars of his estate and effects previous to his last with Books, 
Z . Papers, &c. 
examination. 


146. Any contract or security made or given by any Security 

bankrupt or other person unto or in trust for any creditor, {9 induce 
: reditor to 

for securing the payment of any money due by such bank- forbear | 
rupt at his bankruptcy, as a consideration or with intent to Preston 
persuade such creditor to forbear opposing, or to consent void. 
to the allowance of the bankrupt’s certificate, shall be 
void, and the money thereby secured or agreed to be paid 


shall not be recoverable. 


See s. 76 (1872). 


804 


Src. 
CXLVIII. 

Bankrupt 
not liable 
upon any 
Promise to 
pay Debt 
discharged 
by Certifi- 
cate. 


Bankrupt, 
having 
obtained his 
Certificate, 
free from 
Arrest. 


Certificate 
to be Evi- 
dence of the 
Bankruptcy 
and Proceed- 
ings, and 
Bankrupt in 
Execution 
may be 
discharged. 


Irish Bankrupt and Insolvent Act, 1857. 


147. No bankrupt after his certificate shall have been 
allowed shall be liable to pay or satisfy any debt, claim, or 
demand from which he shall have been discharged by 
virtue of such certificate, or any part of such debt, claim, or 
demand, upon any contract, promise, or agreement, made 
after the filing of the petition of bankruptcy; and the 
money thereby secured or agreed to be paid shall not be 
recoverable. 

See Peakman v. Harrison, L. R. 14 Eq. 484, and Rimznz v. Van 
Praagh, L. R. 8 Q. B. 1. 

A trader assigned a policy of insurance to a creditor, and afterwards 
filed a petition for arrangement. The creditor proved in the arrange- 
ment for the balance of his debt after valuing the policy at £90. The 
trader made default by non-payment of his third composition notes, 
and filed a new petition proposing a cash composition, which was 
accepted and paid. He duly obtained his certificate of conformity. 
The trader subsequently died, and his executor offered the creditor the 
4,90, which was refused. In an action by the executor for a declaration 
and injunction, the creditor alleged an agreement with the deceased 
debtor that the policy should, in consideration of a release of the old 
debt, which he had filed, remain in his hands as security for the whole 
amount of the debt, the debtor paying the premiums. The Vice- 
Chancellor held that, even if the agreement had been established as a 
fact, it was rendered invalid by this section and section 64 (1872).— 
Mahalm v. M‘Cullagh and The Scottish Amicable Life Assurance 
Society, 27 L. R. Ir. 431. Affirmed on Appeal, 29 L. R. Ir. 496. 


148. Any bankrupt who shall, after his certificate shall 
have been allowed, be arrested or have any action brought 
against him for any debt, claim, or demand, provable 
under his bankruptcy, shall be discharged, and may plead 
in general that the cause of action accrued before he 
became bankrupt, and may give this Act and the special 
matter in evidence; and such bankrupt’s certificate shall be 
sufficient evidence of the trading, bankruptcy, petition for 
adjudication, and other proceedings precedent to the 
obtaining such certificate; and if any such bankrupt shall 
be taken in execution or detained in prison for such debt, 
claim, or demand, it shall be lawful for any judge of the 
Court wherein judgment has been so obtained, on such 
bankrupt producing his certificate, to order any officer who 
shall have such bankrupt in custody by virtue of such execu- 
tion to discharge such bankrupt, without exacting any fee, 
and such officer shall be hereby indemnified for so doing. 
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149- Any bankrupt, at any time after adjudication, may 
call a meeting of his creditors (whereof and of the purport 
whereof ten days’ notice shall be given in the Dud/in 
Gazette); and if the bankrupt or his friends shall make an 
offer of composition, and three-fifths (@) in number and 
value of the creditors assembled at such meeting or repre- 
sented at such meeting by an agent authorized in writing, 
shall agree to accept the same, another meeting for the 
purpose of deciding upon such offer shall be appointed to 
be holden, whereof such notice shall be given as aforesaid, 
and notice of the meeting, and of the composition to be 
offered, shall also be delivered to each creditor, or left at 
his place of business, or last or usual place of abode, or trans- 
mitted to him by post ten days before such second meeting ; 
and if at such second meeting three-fifths (2) in number 
and value of the creditors then present or represented by 
an agent authorized in writing shall also agree to accept 
such offer, the Court may, upon such acceptance being 
testified in writing, and upon payment of such sum as the 
Court shall direct, annul the adjudication of bankruptcy, (6) 
and every creditor of such bankrupt shall be bound to accept 
of such composition. 


(a) No creditor is counted whose debt is below £20; but the amount 
of his debt is computed in value. See s. 150; and see re Buckley, 
§ L. R. Ir. 158; 14.1. L. T. R. 113. 

(4) A bankrupt entered into an arrangement with his creditors out of 
Court to pay them a composition. He was not called on to file a sche- 
dule or balance, but to file a verified list of creditors. Upon presenting 
a petition founded on the consent of all the creditors in the list, the 
adjudication was annulled.—Ae W. Fegan, 61. J. (N.S.) 375. 

In the case of Huvh Aclly, 6 I. J.(N. S.) 374, in a coinposition after 
bankruptcy, the bankruptcy was annulled under special circumstances, 
after payment of two instalments out of three, one creditor only oppos- 
ing. 

An order annulling the adjudication under this section does not revest 
in the bankrupt real estate vested in the assignees by s. 268.—Ae Firth 
and Hughes, § L. R. lr. 609; 14 Ir. L. T. R. 100. 

If the proposed composition be not paid, the unpaid creditors are 
ee to their original rights and remedies.—Ae Ferguson, I. R. 11 

- 260. 

n Walton v. Cook, 40 Ch. D. 325, a surety for the payment of a 
composition note by the bankrupt was held discharged upon the debtor 
being adjudged bankrupt and the composition being annulled. But 
the Irish Bankruptcy Acts contain no provision analogous to s. 18, 


U 
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Sec. CLI]. sub-s. 11 (1883), and in Glegg v. Gilbey, 2 Q. B. D. 209, under the Act 
= of 1869, the surety was held not to be discharged. 


Mode of 150. In deciding upon the offer of composition, no credi- 
deciding. tor whose debt is below twenty pounds shall be reckoned 
youn tee in number, but the debt due to such creditor shall be com- 
puted in value; and every creditor to the amount of fifty 
pounds and upwards, residing out of /re/and, shall be served 
personally, or in such other form as the Court shall direct, 
with a copy of the notice of the meeting to deciae upon 
such offer as aforesaid, and of the purposes for which the 
same is called, so long before such meeting as that he may 
have time to vote thereat; and if any creditor shall agree 
to accept any gratuity or higher composition for assenting 
to such offer, he shall forfeit the debt due to him, together 
with such gratuity or composition ; and the bankrupt shall 
(if thereto required) make oath before the Court that there 
has been no such transaction between him, or any person 
with his privity, and any of the creditors, and that he has 
not used any undue means or influence with any of them 
to attain such assent. 
Sec. 61 (1872) should be read here. It empowers the Court to refuse 
to annul the adjudication, if, at either of the meetings mentioned in 


s. 149, it shall be shown that the offer made is not reasonable and proper 
to be executed under the control of the Court. 


Procedure 151. If any joint stock company within the meaning of 

Thint Stock this Act (a) shall commit any act which by this Act is to be 

Company _ deemed an act of bankruptcy on the part of any such com- 

shall commit eae s 

anactof pany, a petition of bankruptcy may be filed against such 

bankruptcy. company, upon the petition of any creditor or creditors of 
such company (whether a member or members of such 
company or not) to such amount as is requisite to support 
a petition of bankruptcy; and the judges of the Court may 
proceed thereon in like manner as against other bankrupts, 
subject always to the provisions hereinafter made. 


(a) See definition of Joint Stock Company, s. 4 (1857), and see 5- 

177. 
Bankruptcy 152. The bankruptcy of any such company in its asso- 
ofcompany ciated capacity shall not be construed to be the bankruptcy 


of Members. of any member of such company in his individual capacity. 
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153. If any such company shall, by virtue of a resolution Src. CLV. 
to be duly passed in that behalf by the directors of such Declaration 
company, file or cause to be filed in the Court a declaration of 1n°0r 
in writing, in the form specified in the schedule (C) No. 2, pursuance of 
hereunto annexed, that the said company is unable to meet 3,"csfution 
its engagements, such declaration being under the common ter, &c., 
seal of such company, and if such company have no common the Otiie of 
seal, then signed by the chairman of the board of directors the Court, to 
who was present at the passing of such resolution, and in bankruptcy. 
either case such declaration being attested by the attorney 
or solicitor of the said company for the time being, every 
such company shall be deemed thereby to have committed 
an act of bankruptcy at the time of filing such declaration, 
provided a petition of bankruptcy shall be filed against such 
<ompany within two calendar months from the filing of such 
declaration. 


154. If any plaintiff shall recover judgment in any action Company 
for the recovery of any debt or money demand in any of P°! Paying, 


securing, or 


her Majesty’s Courts of Records, against any such company, compound- 


and shall be in a situation to sue out execution upon such judgment 


judgment, and there be nothing due from such plaintiff rahe within 
ourteen 


which may be set off against such judgment, and such com- days after 
pany shall not, within fourteen days after notice in writing RCUCt 
served upon the said company, requiring immediate pay- bankruptcy. 
ment of such judgment debt, pay, secure, or compound for 

the same to the satisfaction of such plaintiff, such company 

shall be deemed to have committed an act of bankruptcy 


on the fifteenth day after service of such notice. 


15§5- If any decree or order shall be pronounced in any Company 
Court of Equity, or any order shall be made in any matter Soy ye 


order of any 


of bankruptcy or lunacy against any such company, ordering ae of : 

any sum of money to be paid by such company, and such: for payment 
company shall disobey such decree or order, the person Spy 
entitled to receive such sum under such decree or order, or of order ona 
interested in enforcing the payment thereof, may apply to Bi\ fixed, 
the Court by which the same shall have been pronounced aactof 
to fix a peremptory day for the payment of such money, ~ 


which shall accordingly be fixed by an order for that pur- 
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pose; and if such company, being served with such last- 
mentioned order fourteen days before the day therein 
appointed for payment of such money, shall neglect to pay 
the same, such company shall be deemed to have com- 
mitted an act of bankruptcy on the day so appointed for 
the payment of such money. 


156. If any creditor of any such company to such an 
amount as is requisite to support a petition for adjudication 
shall file an affidavit in the Court that such debt or debts 
is or are justly due to him or them respectively from the 
said company, and shall cause such company to be served 
with a copy of such affidavit, and with a notice in writing, 
stating that such affidavit had been filed pursuant to this 
Act, and requiring immediate payment of such debt, and if 
such company shall not, within twenty-one days after such 
service, pay, secure, or compound for such debt or debts to 
the satisfaction of such creditor or creditors, or enter into a 
bond with two such sufficient securities as shall be approved 
of by the Court to pay such sum as shall be recovered 
in any suit for the recovery of the said debt, every such 
company shall be deemed to have committed an act of 
bankruptcy on the twenty-second day of the service of such 
notice and affidavit. 


157- It shall be lawful for the assignees of the estate and 
effects of any such company to maintain any suit against 
any person (whether a member of such company or not), to 
recover any debt or demand on behalf of the said company 
against such person, and for any person to prove or claim 
against such company such debt or demand as may be due 
to him or them (whether a inember of such company or 
not) on the balance of accounts between him and the said 
company. 


158. No claim or demand which any member of any 
such company may have in respect of his share of the 
capital or joint stock thereof, or of any dividends, interests, 
profits, or bonus payable or apportionable in respect of 
such share, shall be capable of being set off against any 
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demand which the assignees of such company may have 
against such member on account of any other matter or 
thing whatsoever, but all proceedings in respect of such 
matter or thing may be carried on as if no claim or de- 
mand existed in respect of such capital or joint stock, or 
of any dividends, interests, profits, or bonus payable or 
apportionable in respect thereof. 


159. The Court may at any time after the advertisement 
of the bankruptcy of any such company or body in the 
Dublin Gazette order that the persons who were at the date 
of such petition directors of such company, or such of them 
as the Court shall think fit, or if there be no directors then 
that such members of the company as the Court shall think 
fit, shall prepare such balance sheet and accounts, and in 
such form as the Court shall direct, and shall subscribe 
such balance sheet and accounts, and file the same, and 
deliver a copy thereof to the assignee ten days at least 
before the last examination, and file a balance sheet and 
accounts; and such balance sheet and accounts, before 
such last examination, may be amended from time to time 
as occasion shall require and the Court shall direct ; and 
such persons shall make oath of the truth of such balance 
sheet and accounts whenever they shall be duly required so 
to do; and the Court may from time to time make such 
allowance out of the estate of such company for the pre- 
paration of such balance sheet and accounts, and to such 
person or persons as the Court shall think fit. 


160. Every such person ordered to prepare such balance 
sheet and accounts shall be under the like obligation to 
surrender and to sign and subscribe such surrender, and to 
submit to be examined before the Court from time to time 
upon oath, and to make a full and true discovery of the 
estate and effects of such company, and shall incur such 
danger or penalty for not surrendering, or for not signing or 
subscribing such surrender, or for not coming before the 
Court, or for refusing to be sworn and examined, or for not 
fully answering to the satisfaction of the Court, or for re- 
fusing to sign or subscribe his examination, or for not 
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delivering up at the last examination all such part of the 
estate of such company, and all books, papers, and writings 
relating thereunto, as shall be in his possession, custody, or 
power, or for removing, concealing, or embezzling any part 
of such estate to the value of ten pounds or upwards, or 
any books of accounts, papers, or writings relating thereto, 
with intent to defraud the creditors of such company, as is 
provided as to a bankrupt for not conforming to the like 
requisitions for the discovery of and in relation to the estate 
and effects of such bankrupt. 


161. Every such person so ordered to prepare such 
balance sheet and accounts shall have such freedom from 
arrest and imprisonment in coming to surrender, and such 
discharge if arrested in coming to surrender, as a bankrupt 
may have under a petition of bankruptcy against him ; and 
such person or persons, if in prison, may be brought before 
such Court by warrant in like manner as such bankrupt 
now may. 


162. Where any person who, at or before the date of a 
petition of bankruptcy filed against any such company, was 
a member of such company, shall be summoned to attend 
before the Court, every such person shall have such costs 
and charges (if any) as the Court shall think fit. 


163. If any person who, at or before the date of the 
petition against any such company, was a member of such 
company, but. not being a person so ordered as aforesaid to 
prepare such balance sheet and accounts, or if any other 
person, shall wilfully conceal any real or personal estate of 
any such company, and shall not within thirty days after the 
advertisement of the adjudication against such company 
discover such estate to the Court, or to the assignees, every 
such person shall forfeit the sum of one hundred pounds, 
and double the value of the estate so concealed. 


164. After the adjudication of bankruptcy shall have 
been advertised, it shall be lawful for the Court to order 
any treasurer or other officer, or any attorney or solicitor, 
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or other agent of the company adjudged bankrupt, to pay 
and deliver over to the assignees, or to the Bank of Jre- 
and, or any of the branches thereof, all moneys or secu- 
ities for money in his custody, possession, or power, as 
such officer or agent, and which he is not by law entitled 


to retain against the bankrupt or bankrupts, or his or their 
assignees. 


165. It shall be lawful for the Court to make all such 
orders and give all such directions as shall be necessary for 
the final winding up and settling the affairs of such company, 
and to compel a just contribution from all the members of 
such company, towards the full payment of all the debts and 
liabilities of such company, and of the costs of winding up 
and finally settling the affairs of such company, and for 
that purpose to take all such accounts, and make all such 
inquiries as shall be required ; and the Court may order 
payment to the assignees of the several and respective 
sums of money which shall be found necessary and proper 
to be paid in or towards satisfaction of the debts which, 
by the proceedings in bankruptcy, shall have been found 
to be due to the creditors of such company and all per- 
sons having claims and demands thereon, and also in 
satisfaction of costs, and may order the assignees to apply 
such sums of money in satisfaction of such debts, claims, 
and demands, and costs. 


166. It shall be lawful for the Court at any time after 
adjudication, and from time to time, to make calls on all 
or any of the members or contributories of the company 
for payment of all or any sums the Court may deem neces- 
sary to satisfy the debts of the company, and the costs of 
winding it up. 


It may happen that a shareholder in a company which becomes bank- 
rupt may himself have been a bankrupt previously. A contributory 
in a mining company became bankrupt, and obtained his order of 
discharge. Nearly two years afterwards, a call was made under the 
winding up. It was held that the contributory was released by the 
order of discharge from all liability to the call.—Z-x p. Afarshall, in re 
Waddington, L. R. 7 Ch. 324. 
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167. It shall be lawful for the Court at any time after the 
adjudication of bankruptcy shall have been advertised, by 
its order, to stay the prosecution of any action, suit, or other 
proceeding, or the issuing of any execution, in respect of any 
debt or demand provable under the petition against the 
property or person of any member or former member of 
such company, either absolutely or on such terms and 
conditions as to the Court shall seem fit. 


168. Previous to passing the last examination under a 
petition against any such company, it shall be the duty of 
the Court to inquire into the cause of the failure of such 
company; and after the passing of such last examination, 
or after the time allowed by the Court for that purpose shall 
have elapsed, the Court shall cause a copy of the balance 
sheet filed in the Court to be transmitted to the Committee 
of Privy Council for Trade, and the Court shall at the same 
time certify in writing to the said Committee what, in the 
opinion of the Court, was the cause of the failure of such 
company, and state any special circumstances relating to 
the formation or management of the affairs of such company 
which to the Court shall seem expedient and material, and 
shall cause to be annexed to such certificate a copy of the 
examination of any person or persons taken under such 
petition, and which the Court shall deem material, relating 
to the formation or management of the affairs of such 
company or body. 


169. After the Court shall have certified to the said 
Committee the cause of the failure of any such company, 
it shall and may be lawful for Her Majesty, her heirs and 
successors, upon the recommendation of the said Com- 
mittee, by any instrument in writing under her or their 
Great Seal of Jre/and, to signify her or their pleasure for 
revoking and making void, and thereby to revoke and make 
void, all the powers, privileges, and advantages, at any time 
by any charter, or letters patent, or Act of Parliament, 
granted to such company, and to determine the same; and 
thereupon the said powers, privileges, and advantages shall 
accordingly be revoked, and the same company shall be 


Bankruptcy of Joint Stock Companies. 818 


determined, without an inquisition, scire facias, or any epost 
matter or thing, to make void or determine the same; ~ — — 
anything in such charter, or letters patent, or Act of 
Parliament, contained to the contrary notwithstanding. 


170. After the Court shall have certified to the said The Board 
‘ * may cause 
Committee the cause of the failure of any such company, the papers 
the said committee may, whenever it shall think fit, cause {2 pe laid 
all the papers relating to such failure, and to the forma- Attorney. 
tion and management of such company, and to the conduct oe 
of any of the directors or other officers of the said company processing; 
therein, or to any or either of such matters, to be laid °°” 
before Her Majesty’s Attorney-General for Jreland, who 
shall direct whether any and what proceedings shall be 
taken thereupon against any person who was a director or 


other officer of such company, or any other person. 


171. Until the determination of such company by Company 
Her Majesty, such company, and the persons who were oalced 
Officers thereof at the time of such determination, shall re- as subsisting 

; ; ae oe until deter- 
spectively be considered as subsisting, and as continuing mination, 
such officers as aforesaid, for all the purposes for which the aud not 
Same was originally constituted, and that, notwithstanding ing deter- 
such determination as aforesaid, the same shall be con- fo) \inding 
sidered as subsisting and continuing respectively so long up; 
and so far as may be necessary for the winding up of the 


concerns of such company. 


172. Notwithstanding the determination of any company and also 
by any other means than as last aforesaid, such company, “hCa"y 
and the persons who were officers thereof at the time of remain F 
such determination, shall respectively be considered as“ 
subsisting, and as continuing such officers as aforesaid, for 
all the purposes of this Act, so long and so far as any 


Matters relating to such company shall remain unsettled. 


173. In all cases in which a joint stock company shall When 
carry on business in /re/and and elsewhere, if the head conPnys° 
office of the company shall be or shall have last been in 2" ve 
/reland, such company shall be deemed an Jrish company 


within and subject to the provisions of this Act. 


Se ee 
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174. Service of any order, summons, notice, or other 
document on any joint stock company, under the provisions 
Oe. of this Act, may be made by delivering the same to the 
onCompany Chief clerk or secretary of the company, or any director of 
the company personally, or by leaving the same at the head 
office of the company with any officer or servant of the 
company, or in such other manner as the Court shall by 


any special order direct. 
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Jurisdiction 175. The Court shall in every case of a petition for 
ee adjudication against a joint stock company have and 
Cae exercise the same powers, authority, and jurisdiction, tn all 

" respects as in the case of any petition for adjudication 


against a trader. 


Call to 176. Any call made by the Court under this Act upon a 
have effect ; a ee ‘ 
of tecree tn ~=MEmber or contributory of a joint stock company shall have 
Chancery. the like effect upon the persons and property of such 

member or contributory, and be enforced in the same 


manner as an order or decree of the Court of Chancery. 


Act not to 177. The provisions of this Act which relate to the 
Ces bankruptcy of joint stock companies, shall not apply to any 
under = Company registered under the Joint Stock Companies Act, 
to & 20Vict- 186 or any Act amending the same. 


Sheriffs, &c., 245, Every sheriff, gaoler, keeper, or other officer of any 
eau e prison who shall do anything in obedience to any order of 
orders of — the Court shall be and is hereby indemnified for whatsoever 


ae shall be done by them respectively in obedience thereto. 


When and 246. At the sittings for the choice of assignees and for 
be the last examination, and at every adjourned sitting held 
Pcedoes for either of such purposes, and at every other sitting 
‘ held for proof of debts, (a) every creditor of the bankrupt 

(4) may prove his debt (¢) by his own oath, or by the oath 

of some other person, or by affidavit sworn before any of 

the persons authorized to take affidavits under this Act, oF 

in such other manner as shall be fixed by any general order: 

provided that it shall be lawful for the Court to examine 

upon oath, either by word of mouth or by interrogatories 10 


Proof of Debts. 


writing, every person claiming to prove a debt, or to require 
such further proof, and to examine such other persons in 
relation thereto, as such Court shall think fit. 


(z) The following sections confer the right to prove for debts or 
liabilities of special character :— 

Sec. 45 (1872). For unpaid instalments of a debt which the debtor 
shall have contracted to pay by instalments. 

Sec. 46 (1872). For unliquidated damages by reason of any contract. 

Sec. 47 (1872). For premiums on policies of insurance or other 
periodical sums which the debtor was vound to pay or to indem- 
nify the creditor against paving. 

Sec. 48 (1872). In respect of distinct contracts by the bankrupt as 
member of two or more firms, or as a sole contractor or member 
of a firm. 

Sec. 49 (1872). For parochial and local rates and income tax, to be 
paid in priority. 

Sec. 249 (1857). For wages or salary to servants or clerks. See 
Preferential Payments in Bankruptcy (Ireland) Act, 1887. 

Sec. 252 (1857). For debts due but not payable at the time of the 
bankruptcy. 

Sec. 253 (1857). By sureties after paying debts secured by them 
before the petition in bankruptcy. 

Sec. 254 (1857). By obligees in bottomry bonds, and insurers on 
ships or goods. 

Sec. 255 (1857). By annuity creditors of the bankrupt for the value 
of the annuity. 

Sec. 257 (1857). For the value of a debt payable on a contingency. 

Sec. 259 (1857). By owner of goods pledged by the bankrupt agent 
of such owner. 

Sec. 260 (1857). For interest upon debts provable. 

Sec. 261 (1857). For costs of judgment obtained before the 
bankruptcy. 

(4) Accreditor of a bankrupt died before the commencement of the 
bankruptcy, and his estate was administered in Chancery in a suit 
instituted by a creditor. The Court of Chancery appointed a person 
not the administratrix to prove the debt. It was held, that the person 
appointed by the Court had a right to prove tbe debt, and also to vote 
for the appointment of a trustee at the meeting of creditors.—£x fp. 
Hare, re England, L. R. 10 Ch. 218. 

Where a bill of exchange has been accepted by a bankrupt for a debt 
due by him, only the actual holder of the bill can prove against the 
drawer’s estate.— Ae Wood, ex p. James, 9 1.L. T. R. 65. 

The mere fact of filing an aftidavit of proof against the estate of an 
insolvent agent to an undiscovered principal, after the undiscovered 
principal is known to the creditor, is not a conclusive election by the 
creditor to treat the agent as his debtor.—Curtes v. Wriliamson, L. R. 
10 Q. B. 57. 

As to proof for calls for premiums on marine policies, see 22 re D., 
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Sec. an Arranging Debtor, 11 1. L. T. R. 97, in which very important 
CCXLVI. questions as to the legality of the policies, and the constitution of the 
— company seeking to prove, were discussed. 

A partnership firm wrongfully pledged to their bankers, to secure a 
debt, the delivery warrants of brandy which had been left in their 
custody in the ordinary course of business by the owner. One of the 
partners had no knowledge of the fraud. The debt due by the firm to 
the bankers was also secured by a separate guarantee of the innocent 
partner. The firm filed a liquidation petition, and the bankers sold 
the brandy, and applied the proceeds of sale in part payment of their 
debt. ‘he owner of the brandy knew nothing of the pledge until the 
stoppage of the firm. The separate estate of the innucent partner was 
sufficient to pay all his separate creditors in full (including the balance 
remaining due to the bankers), and to leave a surplus. It was held, 
that the owner of the brandy was entitled to have the bankers’ 
securities marshalled, and, to the extent of the value of the brandy, to 
have the benefit of the guarantee, and to prove against the separate 
at of the innocent partner.—Z£x p. Salting, re Stratton, 25 Ch. D. 
148. 

A undertook to discount bills for B, to whom, in return for the bills. he 
gave cheques on his banker, not to be presented until there were funds 
to meet them. Subsequently A’s bankers handed back some of the 
bills, and security was given by A and B, to cover the entire amount 
of them. B meanwhile deposited the cheques with C, as security for 
money advanced. <A becoming bankrupt, C sought to prove for the 
full amount of the cheques, which had been dishonoured; but it was 
held that he took the cheques subject to all the equities attaching to 
them.—F.r p. Hughes, re Cobb, 43 L. T. §77. 

An executor who is a bankrupt cannot, without the order of the 
Court, prove under his own bankruptcy in respect of a debt due from 
him to the testator’s estate.—Z.xr p. Shaw, re Howard and Gibbs, 1 
Gl. & J. 127. 

Where one of three executors becomes bankrupt, the two others may 
prove against his estate the amount of assets in his hands.—£-x /. 
Brown, 1 Dea. & C. 118; and without an order for that purpose.—Z+r 
p. Courtenay, re Davis, 4 Dea. & C. 456. One trustee cannot prove 
without his co-trustees.—£x p. ee ré Wright, 2 Deac. 334. 

An executor who has dealt fraudulently with the fund will not be 
permitted to prove; but an order may be obtained from one of the 
legatees or other persons interested in the property to prove on behalf 
of himself and the other parties interested, and for payments of the 
dividends into Court.—Zx p. Shakeshaft, 3 B. C. C. 1973 ex p- 
Fairchild, 1 Gl, & J. 2213 ex p. Vine, re Hooper, 1 Dea. & Ch. 3§7- 
An executor and trustee who has committed a devastavit is precluded 
from proving under his bankruptcy ; and liberty will be given in the 
first instance to a legatee to prove on behalf of himself and others 
interested, and the dividends wlll be directed to be paid into the bank 
in trust in the matter.—£.x p. Jfoody, re Warne, 2 Rose, 413. 

See ex p. Colman, 2 Dea. & Ch. 584; Bick v. Motley, 2 My. & R. 
3123 Jones v. Price, 11 Sim. 557; Lincoln v. Wright, 4 Beav. 427. 
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Where a trustee who is indebted to the trust estate becomes bank- 
rupt, it is his duty to prove the debt, and by neglecting to do so he 
becomes liable to the loss, although he has obtained his certificate.— 
Orrett v. Corser, 2U Beav. §2. 

S., the sole surviving executor of the will of M., used a large amount 
of the assets of the testator in his business, without the knowledge or 
assent of the two legatees entitled thereto, one of whom was a minor. 
The legatee who was of age was permitted to prove against the bank- 
rupt’s estate for the amount of assets so applied, the dividend to be 
retained in Court for the persons interested.—A'e Shepherd, ex p. 
sYoore, 10 TLL. T. R. 95. 

Legatees were held entitled to prove against separate estate of the 
bankrupt, who was a trustee under the will, for loss occasioned by 
improper investment.—L£.x p. Norris, re Biddulph, L. R. 4 Ch. 280. 

See further, as tv proof where there has been a breach of trust, ex 2. 
Greaves, 25 L. J., Bankruptcy, 53; erp. Westcott, re White, L. R. 
9 Ch. 626; ex p. Barnewell, 6 De G. M. & G. 801; ex p. Turner, 
2 De G. M. & G. 927. 

The committee of a lunatic who is a creditor of a liquidating debtor 
has no power without the sanction of the Court of Lunacy to appoint 
a proxy on behalf of the lunatic, or to waive any of his rights against 
the debtor’s estate.—LZx p. Wood, re Wright, 10 Ch. D. 554. It 
would seem that he cannot make a proof of debt without an order 
empowering him so to do. 

The mother of a creditor of weak intellect was permitted to prove for 
him.—£ x p. Oxtoby, 1 De G. 453. See ex p. Bucknell, re Bishton, 
12 L. J. Bky. 42; ex p. Heald, 12 L. J. Bky. 37; and ex 2. Maltby, 
1 Rose, 387. 

It is the settled rule in bankruptcy that a partner cannot prove, under 
a joint commission against his firm, in competition with the creditors 
of the firm. And this rule applies in a case where the partner had 
died before the bankruptcy; his share had been taken by the other 
partners under the provisions of the partnership deed, and the money 
due in respect of it had not been paid to his executors at the time of 
the bankruptcy.—Wanson v. Gordon, t Ap. Cases, 195. 

If, however, there has been a fraudulent application of the property 
of one partner by the others for the purpose of the partnership, proof 
may be admitted.—Zx p. Kendal, 1 Rose 713 or where there is a 
demand arising from a dealing by the partnership in a distinct trade.— 
Ex p. Silliitoe, per Lord Eldon, 1 Gl. & J. 383. 

Three persons carried on business in partnership without any articles 
of partnership. The profits were divided between them in equal shares. 
After the death of one of them, the survivors continued to carry on the 
business, retaining in it, without authority, the deceased partner’s 
share of the capital, and dividing the profits of the business between 
themselves equally. They afterwards filed a liquidation petition. There 
were still some joint debts of the partnership of the three remaining 
unpaid. It was held, that the administratrix of the deceased partner 
could not prove in competition with his creditors in respect of his 
share of the capital—Zx p. Blythe, 16 Ch. D. 620. See ex p. Alaude, 
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re Braginton, L. R. 2 Ch. §50; ex pp. Westcott, L. R. 9 Ch. 626 
(distinguished in ex ~. Blythe); and ex p. Carter, 2 Glyn & J. 233- 

But in a more recent case it was held by the Court of Appeal that 
the rule that neither a partner, nor a retired partner, nor the represen- 
tatives of a deceased partner, can prove in the bankruptcy of the 
continuing or surviving partner or partners in competition with the 
joint creditors of the firm of which the partner, or retired or deceased 
partner, was a member, has no application unless there has been 
actually proved in the bankruptcy some debt in respect of which the 
bankrupt or bankrupts and the retired or deceased partner were 
jointly liable. The mere possibility that such debts may be proved in 
the bankruptcy is not sufficient to introduce the application of the 
rule.—Z£x p. Andrews, re Wilcoxon, 25 Ch. D. 505. 

S. 5 of Bovill’s Act (28 & 29 Vict., c. 86) is referred to in many of 
the cases. The Act is repealed by the Partnership Act, 18g0, but s. 3 
of the latter is practically identical with s. § of Bovill’s Act, the effect 
of which was to prevent the lender of money to a trader, on the terms 
of receiving a share of the profits of his business, from proving for the 
loan in the bankruptcy of the borrower in competition with any of his 
creditors—not merely those creditors whose debts were contracted in 
relation to the business in respect of which the loan was made, or while 
that business was being carried on—but any of the creditors who are 
entitled to prove in the bankruptcy. p. Taylor, re Grason, 12 Ch. 
D. 366. An alteration in the terms of the original advance does not 
take the case out of the Act.—£x p. AMfzils, L. R. & Ch. 569, re 
Hildesheim [1893], 2 Q. B. 357. 

A contract that a person shall receive a fixed sum “out of the 
profits” of a business is equivalent to a contract that he shall receive 
“a share of the profits” within the meaning of sub-s. 3 (d) of s. 2 of 
the Partnership Act, 1890. 

Under a written contract A lent B £500 for his business. A was to 
have the sole control and management of the business, and an option 
was piven him (which was not exercised) of becoming a partner with 
B in the business within a certain time. For the use of his money A 
was to be paid the weekly sum of £3, afterwards reduced to £2, ‘ out 
of the profits” of the business. B was to draw like weekly sums. B 
having become bankrupt, A claimed to prove for the money he had 
advanced. It was held that, under the circumstances, A was not a 
partner; but that he was in the position of a person who was 
receiving a ‘‘share of the profits” of the business, and therefore 
could not prove until all the other creditors had been satisfied.—Ze 
Young, ex p. Jones [1896], 2 Q. B. 484. 

A devise of real estate upon trust to pay debts does not prevent the 
operation of the Statute of Limitations when the testator leaves no real 
estate to support the trust. A, B, and C carried on business in co- 
partnership. In 1875, A retired from the firm, his share being 
purchased by Band C. On his retirement, A, at the request of the 
continuing partners, paid certain mortgage debts of the business, and 
took transfers to himself of these mortgage debts with the securities 
forthe same. He also at their request lent them money on mortgage 
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of other portions of the partnership property. He died in 1876. B 
and C continued the business until 1883, when they became bankrupt. 
At this time there were cash creditors of the old firm still unpaid, who 
carried in proofs against the joint estate of Band C. The executors of 
A also carried in a proof against the separate estates of B and C for 
(1) the balance of the purchase-money of <A’s share; (2) the 
mortgage debts paid off by A; (3) the moneys lent by A on mortgage 
after his retirement. This proof was rejected by the trustee on the 
ground that to admit it would infringe the rule forbidding a partner to 
prove in competition with his own creditors.—//e/d, that as the debts 
proved by the cash creditors were, as against A’s estate, statute- 
barred, the rule did not apply, and that the proof must be admitted.— 
Re Hepburn, ex p. Smith, 14 Q. B. D. 394. 

In ex p. Sheen, re Wright, 6 Ch. D. 235, the Court of Appeal 
decided that a person who untruly held himself out to a very small 
number of the creditors of a trader as a partner is not precluded from 
proving in the separate bankruptcy of the trader for a debt due to him 
by the trader. See ex fp. Topping, 4 D. J. & S. 551. 

B, a trader, in 1857 married M, his deceased wife’s sister. In 1858 
asum of £2,000 came to her under her father’s will, and was by her 
direction paid to B, to be employed by him in his business, and it was 
agreed that B should be a trustee of the money for M, and that a 
settlement should be executed to carry out the agreement. No settle- 
ment was executed, and in 1876 B went into liquidation. M was not 
permitted to prove in competition with other creditors.—£x J. Cor- 
bridge, re Beale, 4 Ch. D. 246. 

As to right of proof by one firm against another, both being bank- 
rupt when a partner in one firm was the secret and sole principal in 
other, see re Wakeham, ex p. Gliddon, 13 Q. B. D. 43. 

The invalidity of a judgment does not affect the right of the 
plaintiff to prove for the debt for which the action was brought.— 
Ex p. Brown, re Smith, 17 Q. B. D. 488. 

A judgment had been signed by consent for the amount of a simple 
contract debt. This judgment debtor became bankrupt, and the 
creditor claimed in the bankruptcy, not upon the judgment, but upon 
the simple contract debt. His proof was rejected, and he did not 
appeal. The bankruptcy was annulled, and it was held that he could 
not enforce the judgment.— Brandon v. M‘ Henry [1891], 1 Q. B. 538. 

Although in ordinary cases the practice of a proving creditor to lump 
debts and securities is usual and proper, yet when the debts are dis- 
tinct in substance, with different rights as against third parties, or with 
different securities, it is the duty of the trustees in bankruptcy to insist 
that proofs shall not be lumped together, and to require the proving 
creditor to distinguish and specify the particular debts and the value 
of the respective securities for the same. Where a creditor held four 
separate bills of exchange, A, B, C, and D, which he had lumped 
together in one proof, and had received more than 20s. in the pound 
upon bills A and B, but less than the amount secured by bills C and D, 
so that he had not been thereby paid the total amount of his proof; 
/feld, that he was not entitled to retain bills A and B and all moneys 
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SEc. received thereon until the aggregate claim in respect of all four bills 
CCXLVI. had been paid in full, but that the trustee was entitled to have the 
= surplus over 20s. in the pound in respect of each bill handed back to 
him.—A’e Morris, James v. London and County Bank, Weekly Notes, 

July, 1898. 

Where a debt has been incurred by a bankrupt before adjudication, 
but after notice to the creditor of an act of bankruptcy available 
against the debtor, an action for the debt cannot be maintained, it 
being a debt provable in bankruptcy within the meaning of the Bank- 
ruptcy Act, 1883, s. 37, sub-s. 3, although by sub-s. 2 of that section 
the creditor is subject to a personal disqualification for proving it.— 
Buckwell v. Norman [1898], 1 Q. B. 622. 

(c) Money lent to enable the borrower to pay a bet which he has 
already lost does not constitute a debt for an ‘ illegal consideration ” 
within the Act § & 6 Wm. IV., c. 41. Consequently, such a debt can 
be proved in the bankruptcy of the borrower.—Zx p. Pyke, re Lister, 
8 Ch. D. 754. 

When a bill of exchange, accepted for the accommodation of the 
drawer, is deposited by him as security for a debt less than the amount 
of the bill, the holder is entitled to prove in the bankruptcy of the 
acceptor for the full amount of the bill, though he cannot receive 
dividends in excess of the debt due to him by the drawer.—£x p. 
Newton ; ex p. Griffin, re Bunyard, 16 Ch. D. 330. See ex p. Blox- 
ham, 6 Ves. 449. 

Traders in the country accepted bills fraudulent against their credi- 
tors, for £1,727, drawn on them by their London agent. The agent 
sold the bills for £200. Three days after the sale, the traders pre- 
sented a petition, and were afterwards made bankrupts. It was held, 
that, under the circumstances, the purchaser of the bills must be taken 
to have had notice that the bills were fraudulent on the creditors of the 
traders, and would be allowed to prove in the bankruptcy only for the 
sum paid by him for the bills.—Ae Gomersall, 1 Ch. D. 137. 

As to proof of debt on bills purchased at a great undervalue, and 
under circumstances evincing knowledge that the bills were fraudulent, 
see further, Jones v. Gordon, 2 Ap. Cas. 616, affirming decision in ré 
Gomersall. ; 

Bankers allowed a customer to overdraw his current account, on his 
depositing with them as security for the overdraft some bills of exchange 
drawn by him upon, and purporting to be accepted by, a third person. 
After the customer had overdrawn his account, the bankers discovered 
that the acceptances were forgeries. They then communicated with 
the customer, and ultimately gave up the forged acceptances to him, 
receiving from him in exchange joint and several promissory notes 0 
himself and his father. The customer was afterwards adjudicated a 
bankrupt. The notes were not paid at maturity.—It was held, that 
though the bankers had not prosecuted the bankrupt for the felony, and 
whether they had or had not agreed not to prosecute him, they were 
entitled to prove in the bankruptcy for the balance due to them, upon 
the bankrupt’s current account.—£-x p. Leslie, re Guerrier, 20 Ch. D. 
131. See further, as to the question of proving a debt where there 
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has been a felony, the case of ex p. Ball, re Shepherd, 10 Ch. D. 
667. 

A secured creditor, who had proved for the balance of a mortgage 
debt, was permitted tu retract his proof before dividend.—Z.x p. Goold, 
ve Holmes,9 1. L. T. R. 67. 

As to proof against joint and separate estates, see notes under the 
General Orders. 

As to proof for arrears of interest on a mortgage sought to be 
proved by the transferee of the mortgage against the estate in bank- 
ruptcy of the assignee of the equity of redemption, see ve Erringson, 
ex p. Mason [1894], 1 Q. B. 11. 

In order to enable a mortgagor to obtain a further advance from the 
first mortgagee, the second mortgagee agreed to postpone his charge 
to a then existing third charge in favour of the first mortgagee, and to 
the further advance. The mortgagor became bankrupt, and when the 
property was sold by the first mortgagee the proceeds exceeded the 
amount of the first mortgage, but did not reach the second. It was 
held that there was an implied promise by the bankrupt to indemnify 
the second mortgagee against loss, and that he might prove for the 
amount which he would have received if he had not consented to 
postpone his charge.—£x p. Ford, re Chappell, 16 Q. B. D. 305. 

An admission of a debt in a bankrupt’s statement of affairs is not 
evidence against his creditors of the existence of the debt.—Zx p. 
Reuill, re Tollemache (No. 1), 13 Q. B. D. 720, ex p. Edwards, re 

Tollemache, 14 Q. B. D. 415. 

To have a proof of debts reconsidered, or to lodge proofs after the 
sitting for proof of debts, the applicants must take outa sitting and 
issue summonses. —Ae Cormack, 5 I. L. T. R. 67. 

A surety guaranteed a bank the payment of all sums of money which 
were or might thereafter become due to the bank from their customer 
S$, the total amount recoverable from the surety not to exceed £300. 
The guarantee was to be a continuing security, and any dividends 
which the bank might receive on the bankruptcy of S were not to 
prejudice their right to recover from the surety to the full extent of the 
fuarantee any sums which after the receipt of such dividends might 
remain owing to them by S. S became bankrupt, and the bank, after 
receiving the £300 from the surety, claimed to prove in the bank- 
ruptcy for the full amount due to them from S. The trustee in bank- 
ruptcy contended that the proof ought to be reduced by the amount the 
bank had received from the surety. It was held that the bank were 
entitled to prove for their whole debt without any deduction.—Ae Sass 
[1896], 2 Q. B. 12. 

By the Married Women’s Property Act, 1882, s. 3, any money of a 
wife lent by her to her husband for the purpose of any trade or business 
carried on by him shall be treated as assets of her husband’s estate in 
case of his bankruptcy, under reservation of the wife’s claim to a 
dividend as a creditor after, but not before, all claims of the other 
creditors for valuable consideration have been satisfied. It was held in 
re Tuff, 19 Q. B. D. 88, that where a wife lends money to a trading 
partnership of which her husband is a member, she is notwithstanding 
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the section entitled to prove on the bankruptcy of the partnership 
against the joint estate in competition with other creditors ; the Act 
not in terms applying to such a loan. A married woman seeking to 
prove under her husband’s bankruptcy, must show that the money was 
not lent him for his trade or business.—Re Genese, 16 Q. B. D. 700. 

It was held under the English Act of 1883, in Liston v. Linton, that 
future periodical payments of alimony payable by a husband under an 
order of the Divorce Court, was not a ‘debt or liability ” which 
could be proved forin the bankruptcy of the husband, and that he 
remained hable.—15 Q. B. D. 239. Arrears of alimony which became 
due after bankruptcy cannot be proved for.—Ae Hawkins [1894], 


1 Q. B. 25. 


247. If at any sitting of the Court at which debts may 
be proved, it shall appear to the Court by the examination 
of the bankrupt, or otherwise, that any debt is admitted by 
the bankrupt, either in the whole or in part, and if the 
assignees do not, nor does any creditor, dispute the same, 
it shall be lawful for the Court, if it shall think fit, to order 
that such debt, or the part thereof not disputed, shall be 
admitted without oath or affidavit, and entered as proved, 
on such terms, if any, as the Court shall by any General or 
Special Order direct. 


The assignees, as trustees for the general body of creditors, arc 
bound to set up the bar of the Statute of Limitations as against an 
individual creditor.—A’e Clendinning, 9 I. Ch. R. 284. 


248. Every person with whom any bankrupt shall have 
really and Joxd fide contracted any debt or demand before 
the filing of the petition of bankruptcy shall, notwithstand- 
ing any prior act of bankruptcy committed by such bank- 
rupt, be admitted to prove the same as if no such act of 
bankruptcy had been committed. 


By s. 99 (1872) the trustee, in cases under the Trustee Clauses, has 
power to receive and decide on proof of debts. The 49th sec. (1857) 
empowers the Court to direct the Chief or other Registrar to receive 
proof of debts ; and s. 8 (1872) enables the Court to delegate such of 
its powers as it may be expedient to delegate, to the Chief Registrar 
or other officers of the Court. If a debt is not capable of being 
valued, the authorities go to show that it is incapable of being proved. 
See Brett v. Jackson, L. R. 4 C. P. 259; Cary v. Dawson, L, R. 
4 Q. B. 568; Aentv. Thomas, L. R. 6 Ex. 312. But see in re Willis, 
4 Ex. 530; and ex p. Brook, 6 D. M. & G. 771. It must be re- 
membered, that a creditor may prove for unpaid instalments of debts 
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payable by instalments; and that the Court or a jury may assess SE 
damages to be proved as a debt, in case of any liability of a saat CCX 
upon any contract or promise which he has made prior to his bank- = 
ruptcy. See secs. 45, 46 (1872). 

In the case of ex p. Chatteris, re Earl of Orkney, 20 W. R. 322, 
the trustee of a bankrupt’s estate was allowed to dispute a debt for 
which judgment had been recovered against the bankrupt at law, the 
defence being one which might have been raised in the action. As to 
proof in case of a creditor holding securities, see in re Barned’s 
Banking Co. ; Leech’s Claim, L. R. 6 Ch. 388. 


Cc. 
IX. 


—— 


249. When any bankrupt shall have been indebted to Coortniay 


any servant or clerk of such bankrupt in respect of the smonths’ 
wages or Salary of such servant or clerk, or to any labourer ages or 


salary to 


or workman, for wages or labour, it shall be lawful for the clerks or 
Court to order so much as shall be so due, not exceeding **v*"* 
six months’ wages or salary, and not exceeding thirty 
pounds, to be paid to such servant or clerk, or so much as 
shall be so due, not exceeding five pounds, to be paid to 
such labourer or workman, out of the estate of such bank- 
rupt; and such servant or clerk, labourer or workman, 
shall be at liberty to prove, or shall be admitted as a 
creditor on the estate, for any sum exceeding such amount. 


This section ands. 49 of the Act of 1872, though not repealed, are 
modihed by the Preferential Payments in Bankruptcy (Ireland) Act, 
1889, which is printed 22 extenso with other recent statutes immediately 
after the Act of 1872 in this volume. As to the wages or salary of a 
servant or clerk, it may be paid to the extent of £50 in priority to all 
other debts in respect of wages or services rendered to the bankrupt 
during four months before the date of the order of adjudication ; and 
as to labourers and workmen wages in like manner are to be paid in 
priority to an extent not exceeding £25 for time- or piece-work in 
zespect of services rendered during two months before the date of the 
order of adjudication. These debts rank equally among themselves, 
and if the property of the bankrupt is insufficient to meet them, they 
must abate rateably ; but so far as there are available assets they are to 
be paid forthwith. The Act also applies these sections to the case of 
an arranging debtor, substituting ‘‘ petition for arrangement’ for 
“forder of adjudication.”? See s. 4, sub-s. 4, as to such priority debts 
becoming a charge on goods, &c., distrained or their proceeds. 

See cx p. Walter, re Heath, L. R. 1§ Eq. 412. 

This rule was extended to winding-up cases.—He Association of 
Land Financiers, 16 Ch. D. 373. 

An employer by arrangement deducted portion of workmen’s 
monthly wages for a doctor’s fund, and handed same from time to 
time to a doctor who attended the workpeople. There was no 
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Sec. CCLI. evidence that the doctor accepted the liability of the employer. The 
aa employer became bankrupt, and at the time had £149 to credit of 
doctor’s fund. Held it must be paid to the workpeople in full—£x p. 

Cooper, re Morris, 26 Ch. D. 693. 


Apprentices | 250. Where any person shall have been an apprentice to 
eee a bankrupt at the time of the filing of a petition of bank- 
from their ruptcy, the filing of such petition shall be and enure asa 
indentures. : i 
complete discharge of the indenture whereby such appren- 
tice was bound; and if any sum shall have been really and 
bond fide paid by or on the behalf of such apprentice to 
the bankrupt as an apprentice fee, it shall be lawful for the 
Court may Court, upon proof thereof, to order any sum to be paid out 
order any of the estate of the said bankrupt, to or for the use of such 


sum to be 
repaid in| apprentice, which such Court shall think reasonable, regard 


ap rcnice being had in estimating such sum to the amount of the sum 
ce so paid by or on behalf of such apprentice, and to the 
time during which such apprentice shall have resided with 


the bankrupt, and to the other circumstances of the case. 


Mutual 251. Where there has been mutual credit given by the 

debt. and bankrupt and any other person, or where there are mutual 

s y ; 

be setoff. debts (a) between the bankrupt and any other person, (4) 

the Court shall state the account between them, and one 

debt or demand may be set against another, notwithstand- 

ing, In case of bankruptcy, any prior act of bankruptcy 

committed by such bankrupt before the credit given to or 

the debt contracted by him, and what shall appear due on 

either side on the balance of such account and no more, 

shall be claimed or paid on either side respectively; and 

every debt or demand hereby made provable against the 

estate of the bankrupt, may also be set off, in manner 

aforesaid, against such estate; provided that the person 

claiming the benefit of such set-off had not when such 

credit was given notice of an act of bankruptcy by such 
bankrupt committed. (c) 


(2) The English Act of 1869, s. 39, and the Act of 1883, 5. 38 
contain words very different from those of the Irish Act. The English 
sections begin, ‘‘ Where there have been mutual credits, mutual debts, 
or other mutual dealings.” The additional words give a more extended 
right of set-off than previously existed. See Booth v. Hutchinson, 
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L. R. 1§ Eq. 30; Bailey v. Johnson, L. R. 7 Ex. 263; Bazeley v. Suc. CCLI. 


Finch, L. R. 7 Q. B. 343 8 re Mercer, 7 1. L. T. R. 323 Lovudon, 
Bombay, and Mediterranean Bank v. Narraway, L. R. 15 Eq. 93- 
In Jack v. Aipping, 9 Q. B. D. 113, a claim for unliquidated damages 
for a fraudulent representation made by a bankrupt on the sale of a 
chattel was held to be within the mutual credit clause of the Bank- 
ruptcy Act, 1869, such fraudulent representation not being a mere 
personal tort, but a breach of the obligation arising out of the contract 
of sale. So it was held in 2eat v. Jones, 8 Q. B. D. 147, that the right 
of set-off extends to unliquidated damages. These cases, however, 
seem to turn on the phrase ‘‘ mutual dealings” in the English Act. 

(6) A person purchasing gouds from a factor who sells them in his 
own name can set off a debt due to him from the factor personally in 
the same way as if the factor were the principal, unless the purchaser 
has notice that the factor is not the principal ; and this right is not 
affected by the fact that the factor in selling in his own name without 
disclosing the agency is acting in contravention of the express directions 
of his principal.—£.x p. Dixon, ve Henley, 4 Ch. D. 133. 

See also ve Gillespie, ex p. Reid, 14 Q. B. D. 963, re Aftlan 
Tramways Co., 25 Ch. D. §87, and E/vood v. Harris (1896), 2 Q. B. 
491. 

An executorship account was kept with bankers in the joint names 
of the two executors, who were brother and sister. The brother, who 
was the residuary legatee under the will, kept another account of his own 
with the bankers. The bankers filed a liquidation petition, and at that 
time there was a balance standing to the credit of the joint account, 
but the other account was overdrawn. Securities had been set apart to 
answer the legacies bequeathed by the will, and the testator’s debts and 
funeral and testamentary expenses had been paid. But the executors 
were jointly liable for some rates and taxes and a solicitor’s bill of costs 
which had not been paid. It was held, that the one account could not 
be set off against the other in the liquidation of the bankers. The 
rules of equitable set-off or mutual credit could not apply, unless the 
brother was so much the person solely beneficially interested in the 
balance of the joint account that a Court of Equity, without any terms 
or any further inquiry, would have compelled the sister to transfer the 
account into the brother’s name alone.—Zx p. Morier, re bWilles, 
Percival & Co., 12 Ch. D. 491. 

It was held, in Mew Quebrada Co. v. Carr, L. R. 4 C. P. 651, that 
the analogous section of the English Bankruptcy Act, 1849, did not 
apply to cases in which one of several joint debtors became bankrupt. 

A and B had mutual credits when B became bankrupt. On taking 
accounts it was found that B was indebted to A in the sum of £ 3,008, 
and that A owed B £88, but B had goods in his hands belonging to 
A, upon which he had a lien for the latter amount. <A wished to set 
off the £88, and prove for the balance. Held, that A was entitled 
to set off his debt to B.—Ae Deveze, ex p. Barnet & Co, L. R. 
9 Ch, 293. 

See also Alloway v. Steere, 10 Q. B. D. 223 re Winter, ex p. 
Bolland,8 Ch. D. 225; West v. Baker, 1 Ex. D. 44; Zhornton v. 
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Maynard, L. R. 10 C. P. 695 ; ex p. Price, re Lancaster, L. R. 10 Ch. 
648; and Astley v. Gurney, L. R. 4 C. P. 714. 

In the absence of any special provision in the Articles of Association 
of a Limited Company, the Company has no lien on the shares of a 
bankrupt member in respect of a debt due by the member to the com- 
pany, nor has the company any right of set-off between such debt and 
the value of the shares of the member.—Ae Avugstown Yacht Clus, 
21 L. R. Ir. 199. 

(c) In the English Acts the words are ‘ Notice of an act of bank- 
ruptcy committed by such bankrupt, and available against him’? The 
words in italics are not in the Irish Act; but they have always been 
understood to be imported into it. If not, this absurdity would exist, 
that notice of an act of bankruptcy committed years before the giving 
of credit would exclude the set-off section. The Inish section is 
identical with s. 171 of the English Act of 1849. It will be observed, 
that ins. 328 (1857) the words “available for adjudication” do not 
appear; but in questions of the relation back of the assignee’s title it 
has always been held that the act of bankruptcy must be available for 
adjudication, that is to say, within six months of the actual adjudication. 

In ex p. Crosbie, re Bedell, 7 Ch. D. 123, it was held, that the words 
in the Act of 1869 mean available for the particular adjudication under 
which the proof is tendered. The English Act of 1869 has the words 
“Savailable against him for adjudication.” The words ‘for adjudica- 
tion” are omitted from the Act of 1883. 

On the 12th of November a debtor filed a liquidation petition. The 
creditors resolved to accept a composition. The debtor failed to pay it 
when due, and on the 28th of May he was adjudicated a bankrupt upon 
a petition filed on the 29th of April. the act of bankruptcy being the 
fling of the liquidation petition. Onthe 29th of March he had executed 
a mortgage of some leasehold property, in substitution for a mortgage, 
given to the same creditor two years before the liquidation petition was 
filed, of a lease which afterwards turned out to be void. It was held, 
that though, when the mortgage of the 29th of March was executed, 
the mortgagee had notice of the filing of the liquidation petition, yet it 
was not notice of an act of bankruptcy then available for adjudication 
against the debtor, and consequently that the mortgage was protected.— 
Ex p. Hoare, ve Walton, L. KR. 16 Eq. 625. 


252. Any person who shall have given credit to the 
bankrupt upon valuable consideration for any money or 
other matter or thing whatsoever which shall not have 
become payable at the time of the filing of the petition 
of bankruptcy, and whether such credit shall have been 
given upon any bill, bond, note, or other negotiable 
security or not, shall be entitled to prove or may be ad- 
mitted as a creditor in respect of such debt, bill, bord, 
note, or other security, as if the sum was payable presently, 
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and receive dividends equally with the other creditors, 
deducting only thereout a rebate of interest for what he 
shall so receive at the rate of six pounds fer centum per 
annum, to be computed from the declaration of a dividend 
to the time such debt would have become payable accord- 
ing to the terms upon which it was contracted. 


253- Any person who at the filing of a petition of bank- 
ruptcy shall be security or liable for any debt of the bank- 
rupt or bail for the bankrupt, either to the sheriff or to the 
action, if he shall have paid the debt, or any part thereof 
in discharge of the whole debt, although he may have paid 
the same after the filing of the petition of bankruptcy, if 
the creditor shall have proved his debt under the bank- 
ruptcy, shall be entitled to stand in the place of such 
creditor as to the dividends and all other rights under the 
bankruptcy which such creditor possessed or would be 
entitled to in respect of such proof; or, if the creditor 
shall not have proved, such surety, or person liable, or bail, 
shall be entitled to prove his demand in respect of such 
payment as a debt under the bankruptcy, not disturbing 
the former dividends, and may receive dividends with the 
other creditors, although he may have become surety, liable, 
or bail as aforesaid, after an act of bankruptcy committed 
by the bankrupt; provided that such person had not, when 
he became such surety or bail or so liable as aforesaid, notice 
of any act of bankruptcy by such bankrupt committed. 


The right of a surety to prove may be excluded by his contract.— 
Midland Banking Co. v. Chambers, L. R. 4 Ch. 3983 re Gillespie, 
19 L. R. Ir. 199. And the creditor, though in part paid by the surety, 
may in such a case prove for his whole debt, but so that he do not 
receive in all more than 20s. in the pound.—£x p. National Provincial 
Bank of England, re Rees, 17 Ch. D. 98. 

A surety has a right as against the assignees to have the securities 
marshalled. — Heyman v. Dubois, L. R. 13 Eq. 158. 

In the absence of special agreement, a judgment or an award against 
a principal debtor is not binding on the surety, and is not evidence 
against him in an action against him by the creditor, but the surety is 
entitled to have the liability proved as against him in the same way as 
against the principal debtor.—Z.x p. Young, re Aitchin, 17 Ch. D. 668. 

. H. gave to B. a guarantee: ‘‘ I hereby guarantee to you the pay- 
ment of all goods you may supply to E. H., but so as my liability shall 
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not at any time exceed £250.” E. L. gave a similar guarantee. B. 
supplied goods to E. H. to the amount of £657. E. H. then became 
bankrupt. B. proved for the whole sum, and then called on the 
guarantors, who paid him £250 each. B. afterwards received a 
dividend of 2s. rd. in the pound, and it was decided that each guarantor 
was entitled to a part of this dividend, bearing to the whole the pro- 
portion of £250 to £657.— Hobson v. Buss, L. R. 6 Ch. 792. 

A bankrupt and others had become guarantors to a bank of 2 
principal debtor’s liability up to a sum of £6,250. Three of the 
guarantors afterwards entered into agreement with the bank to limit 
their liability in this way: to deposit £3,000 to be carried to a suspense 
account, with power to the bank to appropriate it when they thought 
fit in discharge fro ¢anfo of the principal debt. It was held, that until 
appropriation the deposit did not operate as a payment, and that the 
bank was entitled to prove for the full amount of their debt against the 
estate of a bankrupt co-surety, nota party to the agreement.—Com- 
mercial Bank of Australia v. Assignee of Wilson's Estate [1893]; 
A. C. 181. 

Proving against a principal is not an election not to proceed against 
a surety. — Er p. Hughes, § B. & Ald. 482. 

A surety is not entitled to call upon his co-surety for contribution, 
until he has paid more than his proportion of the debt due to the prin- 
cipal creditor, even though the co-surety has not been required to pay 
anything ; provided that the co-surety has not been released by the 
creditor.—Ax p. Snowdon, 17 Ch. D. 44. 

The plaintiff was indebted to the defendant in an unascertained sum, 
and accepted a bill for £64, which the defendant, who was the drawer, 
negotiated with the bank. Afterwards the amount of the debt was 
ascertained and paid by plaintiff, the defendant agreeing to indemnity 
him against hability on the bill which the bank still held. The 
defendant afterwards carried an arrangement, and paid 4s. in the 
pound, and ultimately got a certificate of conformity. The plaintiff 
had no notice of the proceedings; but the bank proved in the arrange- 
ment, received the dividend, and then sued the plaintiff, giving him 
credit for the dividend received. The plaintiff paid the balance, and 
brought his action to recover the amount on his indemnity. PALLAS;, 
C. B., who tried the case, on these facts being proved and found, 
directed a verdict for the plaintiff, and gave him judgment. The 
Queen’s Bench upheld his decision, GIBSON, J., in a judgment of much 
research, dissenting. The Court of Appeal unanimously reversed the 
decision, and held that the plaintiff could not prove in the arrange- 
ment, as this would be a double proof, and the holders having proved 
the right of proof was exhausted, and as to notice, that the plaintiff 
was not a Creditor within s. 343 (1857), and had not a claim provable 
in the arrangement.—Correy v. Harper, 1897, 21. R. 92. 


254. The obligee in any bottomry or respondentia bond, 
and the assured in any oltcy of insurance made upon good 
and valuable consideration, shall he admitted to claim, and, 
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after the loss or contingency shall have happened, to prove 
his debt or demand in respect thereof, or be admitted as a 
creditor and receive dividends with the other creditors, as 
if the loss or contingency had happened before the filing of 
the petition of bankruptcy against such obligor or insuror ; 
and the person effecting any policy of insurance upon ships 
or goods with any person (as a subscriber or underwriter) 
having become or becoming bankrupt shall be entitled to 
prove or be admitted as a creditor for any loss to which 
such bankrupt shall be liable in respect of such subscrip- 
tion, although the person so effecting such policy was not 
beneficially interested in such ships or goods, in case the 
person so interested is not within the United Realm. 


255. Any annuity creditor of any bankrupt, by whatever 
assurance the same be secured, and whether there were or 
not any arrears of such annuity due at the bankruptcy, 
shall be entitled to prove or be admitted as a creditor for 
the value of such annuity, which value the Court shall 
ascertain, (a) regard being had to the original price given 
for such annuity, deducting therefrom such diminution in 
the value thereof as shall have been caused by the lapse of 
time since the grant thereof to the filing of the petition of 
bankruptcy. (4) 


(a) This section is identical with s. 17§ of the English Act of 1849. 
By a deed of separation, a husband covenanted to pay anannuity to his 
wife, to cease in the event of further cohabitation. This was held not 
to be an “annuity” within s. 175 (1849), or a liability to pay money 
under s. 154 (1861), identical with s. 47 of our Act of 1872. See 
Parker v. Juce, 4H. & N. 53. But see ex p. Neal, re Batcy, 14 Ch. D. 
579, noted under s. 257. 

An annual payment was reserved to the plaintiff by a deed, which 
provided that the payment should cease if the plaintiff should fail to 
abide by stipulations that he should endeavour to extend the business 
of the grantors, and should not engage in a similar business within 
twenty miles of St. Paul’s. It was held, that this was not an annuity 
provable under the analogous section.—Are¢t v. Jackson, L. R. 4 C. P. 
259. See ex p. Parratt, 1 Deac. 696. In these cases the decisions 
turned on the practical impossibility of making a calculation of the 
value of the annuities. 

(6) A bankrupt had covenanted to pay a life annuity to trustees for 
the benefit of his wife. The annuity was valued, and proof was made 
by the trustees for the amount thus ascertained, and a dividend was 
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paid tothem. The wife died, and the dividend which the trustees had 
received exceeded the amount of the payments of the annuity which 
the bankrupt would have had to make if he had remained solvent. It 
was held, that the trustees could not be called upon to refund the excess 
of the dividend above the payments of the annuity which accrued due 
during the wife’s life. —Ex p. Bates, re Pannell, 11 Ch. D. 914. 


256. It shall not be lawful for any person entitled to any 
annuity granted by any bankrupt to sue any person who 
may be collateral surety for the payment of such annuity 
until such annuitant shall have proved or have been ad- 
mitted as a creditor against such bankrupt’s estate for the 
value of such annuity, and for the arrears thereof ; and if 
such surety, after such proof, pay the amount proved, he 
shall be thereby discharged from all claims in respect of 
such annuity; and if such surety shall not (before any pay- 
ment of the annuity subsequent to the bankruptcy shall 
have become due) pay the sum so proved, he may be sued 
for the accruing payments of such annuity, until such 
annuitant shall have paid or satisfied the amount so proved, 
with interest thereon at the rate of five pounds per centum 
perannum from the time of notice of such proof, and of 
the amount thereof, being given to such surety, and after 
such payment or satisfaction such surety shall stand in the 
place of such annuitant in respect of such proof to the 
amount so paid or satisfied by such surety, and the certi- 
ficate of the bankrupt shall be a discharge to him from all 
claims of such annuitant or of such surety in respect of such 
annuity ; provided that such surety shall be entitled to 
credit in account with such annuitant for any dividends 
received by such annuitant under the bankruptcy before 
such surety shall have fully paid or satisfied the amount so 
proved. 


257. If any bankrupt shall, before the filing of a petition 
of bankruptcy, have Jona fide contracted any debt payable 
upon a contingency, which shall not have happened before 
the filing of such petition, the person with whom such debt 
has been contracted may, if he think fit, apply to the Court 
to set a value upon such debt, and the Court is hereby 
required to ascertain the value, and to admit such person 
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as a creditor for the amount so ascertained, and to receive 
dividends thereon ; or if such value shall not be ascertained 
before the contingency shall have happened, then such 
person may, after such contingency shall have happened, 
prove or shall be admitted as a creditor in respect of such 
debt, and receive dividends with the other creditors, not 
disturbing any former dividends. 


The contingent liability under a covenant not to revoke a will, which 
in fact was revoked after bankruptcy, was held not to be capable of 
proof in bankruptcy.—Aovbznson v. Ommaney, 21 Ch. D. 7803 23 
Ch. D. 285. 

A widow was entitled under the will of her husband to an annuity 
during her life or widowhood, and it was charged upon property be- 
queathed by him to his sons, and was further secured by the joint and 
several bond of the sons. The sons filed a liquidation petition, and 
it was held, that the value of the contingency of the widow’s marrying 
again was capable of being fairly estimated, and that proof must be 
admitted for the value of the future payments as ascertained by an 
actuary.—Ex p. Blakemore, § Ch. D. 372. 

A covenant to pay recurring premiums on a life policy is not a 
liability to pay money on a contingency ; but an absolute covenant.— 
Metcalfe v. Hanson, L. R. 1 H. L. 242. 

By a separation deed between a husband and wife, the husband 
covenanted with trustees to pay to them an annuity of £350, during 
the joint lives of himself and his wife, for her benefit. The annuity 
was made determinable in case the wife should not lead a chaste life ; 
in case the husband and wife should resume cohabitation ; and in case 
the marriage should be dissolved in respect of anything done, com- 
mitted, or suffered by the other party after the date of the deed. The 
annuity was to be proportionally diminished in the event of the wife 
becoming entitled to any income independent of the husband exceeding 
£350 a-year. After the execution of the deed, the husband filed a 
liquidation petition, and it was held, that the value of the annuity was 
capable of being fairly estimated, and was provable in the liquidation ; 
and that the trustee in the liquidation was entitled, if he desired it, to 
have the value assessed by a jury.—Zx fp. Neal, re Batey, 14 Ch. D. 
579- 

Future payments of alimony cannot be proved for. The amount 
may be varied according to the property of the husband.—Linfon v. 
Linton, 15 Q. B. D. 239. 

The liability to prove for possible damages upon the dishonour of a 
foreign bill of exchange may be proved for.—Ae Gillespie, ex p. 
Roberts, 18 Q. B. D. 286. 

In 1885 A covenanted with B that his executors should within six 
months after his death pay B asum of money with interest. In 18386 
A became bankrupt, and made an arrangement after bankruptcy 
under the Act of 1883. After A’s death, B, who knew of the bankruptcy, 
brought an action against A’s executors upon the covenant, and the 
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action was dismissed on the ground that the liability was provable in 
bankruptcy. —Aarnett v. King [1891], 1 Ch. 4. 

See also Aenut v. Thomas, L. R. 6 Ex. 3123 ex p. Naden, re Wood, 
L. R. 9 Ch. 670; and re Quin, 11 I. Ch. R. 57. 

S. 75 of the Companies Act, 1862, gives a right to prove against the 
estate of a bankrupt contributory for the estimated value of his liability 
to future calls. It is as follows :— 

‘** The hability of any person to contribute to the assets of a company 
under this Act, in the event of the same being wound up, shall be 
deemed to create a debt (in England and Ireland in the nature of a 
speciality), accruing due from each person at the time or respective 
times when calls are made, as hereinafter mentioned, for enforcing such 
liability ; and it shall be lawful in the case of the bankruptcy of any 
contributory to prove against his estate the estimated value of his 
liability to future calls as well as calls already made.” 

If the shareholder has not become a contributory before his bank- 
ruptcy, or, in other words, if the winding up does not precede the 
bankruptcy, the liability could not be valued; and this was decided to 
be the true construction in /2uanczal Corporation v. Lawrence, L. R. 4 
C. P. 731. If the bankrupt continue to be a shareholder, and after his 
discharge the company is wound up, he is liable to calls.—Afartin’s 
A ies Co. v. Morton, L. R. 3 Q. B. 306; Hustics’ Case, LL R. 7 Eq. 33 
4 &N. 274. 

See also ex p. Pickering, L. R.4 Ch. 58; AfEwen'’s Case, L. R. 6 
Ch. 582; and Furdoomnyjee’s Case, 3 Ch. D. 264. 


258. If any bankrupt shall, before the filing of a petition 
of bankruptcy, have contracted dona fide a liability to pay 
money upon a contingency which shall not have happened, 
and the demand in respect thereof shall not have been 
ascertained before the filing of such petition, in every such 
case, if such liability be not provable under any other pro- 
vision of this Act, the person with whom such liability has 
been contracted shall be admitted to claim for such sum as 
the Court shall think fit, and after the contingency shall 
have happened, and the demand in respect of such liability 
shall have been ascertained, he shall be admitted as a 
creditor for such demand, and receive dividends with the 
other creditors, and so far as practicable, as if the contin- 
gency had happened and the demand had been ascertained 
before the filing of such petition, but not disturbing former 
dividends ; provided that where any such claim shall not 
have, either in whole or in part, been converted into 4 
proof within six months after the filing of such petition, it 
may, upon the application of the assignees, at any time 
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after the expiration of such time, and if the Court shall 
think fit, be expunged either in whole or in part from the 
proceedings. 


See, in reference to proof for debts payable by instalments, for un- 
liquidated damages, for premiums upon policies of insurance, and in 
respect of distinct contracts, secs. 45, 46, 47, and 48 (1872). The case 
of ex p. Waters, re Hoyle, Weekly Notes for 1873, p. 64, is of some 
interest in connection with s. 46 (1872). 

A creditor out of the jurisdiction making a claim will not be ordered 
to give security for costs. —Ae ee I. R. 3 Eq. §07. See also ve 
Vanderhaze, ex p. Isard, 20 Q. B. D. 1463 re Semenza, ex p. Pagel 
[1894], 1 Q. B. 15. 

In Hardy v. Fothergill, 13 Ap. C., decided under the English Act of 
1869, s. 31, the assignee of a lease, who had covenanted with the lessee 
to indemnify him against damages for breach of covenant to repair, 
became bankrupt. The lessees did not prove upon the contingent 
liability; and eight years after the bankruptcy, when the term expired, 
they claimed in an action to be indemnified in respect of damages 
recovered against them for breach of the covenant to repair. It was 
held by the House of Lords that the action was not maintainable, as 
the debt was provable in the bankruptcy. 


259. In case of the bankruptcy of any agent intrusted 
with the possession of goods within the meaning of an Act 
passed in the Parliament holden in the fifth and sixth years 
of the reign of her present Majesty, intituled az Act to amend 
the Law relating to advances bonii fide made to agents 
intrusted with goods, the owner of any goods so intrusted 
to such agent, and which shall have been redeemed by 
such owner in manner provided by the said Act, shall, in 
respect of the sum paid by him on account of such agent, 
be held to have paid such sum for the use of such agent 
before his bankruptcy, or in case such goods shall not be 
so redeemed, the owner shall be deemed a creditor of such 
agent for the value of the goods so pledged at the time of 
the pledge, and shall, if he shall think fit, be entitled in 
either of such cases to prove for or set off the sum so 
paid, or the value of such goods, as the case may be. 


The statute 5 & 6 Vict.. c. 39, was wholly repealed by the Factors 
Act, 1889 (52 & 53 Vict., c. 45), s. 14. The rights of owners of goods 
in the hands of agents who have become bankrupt, would appear to be 
now regulated by sub-s. 2 of the 12th s. of the Factors ach 1889, 
which is as follows :-— 
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‘‘Nothing in this Act shall prevent the owner of goods from 
recovering the goods from an agent or his trustee in bankruptcy, at any 
time before the sale or pledge thereof; or shall prevent the owner of 
goods pledged by an agent from having the right to redeem the goods 
at any time before the sale thereof on satisfying the claim for which 
the goods were pledged, and paying to the agent, if by him required, 
any money in respect of which the agent would by law be entitled to 
retain the goods or the documents of title thereto, or any of them, by 
way of licn as against the owner; or from recovering from any person 
with whom the goods have been pledged any balance of money remain- 
ing in his hands as the produce of the sale of the goods after deducting 
the amount of his lien.” 


260. Upon all debts or sums certain, whereupon interest 
is not reserved or agreed for, and which shall be overdue at 
the filing of the petition of bankruptcy, the creditor shall 
be entitled to prove or be admitted as a creditor for interest, 
to be calculated at a rate not exceeding five pounds fer 
centum per annum, up to the filing of such petition, from 
the time when such debts or sums certain were payable, if 
such debts or sums be payable by virtue of some written 
instrument at a certain time, or if payable otherwise, then 
from the time when demand of payment shall have been 
made in writing, so as such demand shall give notice to the 
debtor that interest will be claimed from the date of such 
demand. 


When a secured creditor values his security, interest runs from the 
date of the assessment at not more than 5 per cent.—Ae 7homas 
Burgess, 23 L. R. Ir. 5. 

Shares were deposited to secure advances under an agreement which 
authorized the lenders to use and employ the securities. The borrower 
became bankrupt. The lenders were held entitled to set off dividends 
received on the securities against interest.—Ae Francis Dubedat, 29 
L. R. Ir. 324. 

A secured creditor who has realized or valued his security may 
allocate such value in discharge of interest, though at a higher rate 
than § per cent. per annum, and proving for the principal or balance of 
principal. See the English Act of 1890, s. 23, which is in substance 
similar to this section.—Ae Fux v. Jacob [1894], 1 Q. B. 438. 


261. If any party, whether plaintiff or defendant in any 
suit, shall have obtained any judgment, decree, or order 
against any person who shall thereafter become bankrupt, 
for any debt or demand in respect of which such party 
shall prove or be admitted a creditor under the bankruptcy, 


Proof of Debts. 


such party shall also be entitled to prove, or be admitted a 
creditor, for the costs which he shall have incurred in 
obtaining the same, although such costs shall not have 
been taxed at the time of the bankruptcy. 


In Maughan v. Vinesbere, L. R. 3 C. P. 318, it was held, that an 
order of discharge in bankruptcy does not protect from arrest for the 
costs of an action in which judgment had been signed a/ter the bank- 
ruptcy, even if the debt recovered in the action had been proved for 
under the bankruptcy. But in Simpson v. AMiradita, L. R.4 Q. B. 
257, this case was dissented from. The action was commenced in 
England on the 2nd October, 1868, for a debt contracted in England. 
On the 20th November, 1868, the defendant was adjudicated bankrupt 
in Dublin. On the roth December, 1868, the plaintiff obtained a 
verdict; and on the 8th of January the costs were taxed, and the 
judgment was then signed, and ca. sa. issucd for debt and costs. On 
the 12th January, 1869, the defendant passed his final examination, 
and obtained a certificate, which was, as is usual, retained in Court for 
one month. On the 13th of January he was arrested in London under 
the ca. sa., and it was held that he was entitled to be discharged, and 
that the certificate took effect from its date, and released him from 
the debt and the costs, ¢housh the costs were not provable under the 
bankruptcy. 

In actions of contract, where the verdict is before the bankruptcy, 
but the judgment after, the judyment has been held to relate back to 
the verdict.—aAylett v. Harford, 2 W. Bl. 13173 ex p. Haynes, 1 
G. & J. 107; ex p. Poucher, 1G. & J. 3853 exp. Cocks, De G. 446. 
So where there was a verdict for the plaintiff before bankruptcy, anda 
reference, costs to abide the event.—£x p. Helm, Mont. & M. 70; 
ex p. Feris, 2M. D. & D. 746; and a iike rule prevails where judg- 
ment by default is marked before the bankruptcy, but final judgment 
afterwards.—£x p. Simpson, 2 Bro. C.C.46; Wattsv. Hart, 1B. & P. 
134. 

Where the verdict is subsequent to the bankruptcy, costs are not 
provable.—£x p. Hill, 11 Ves. 646; ex p. Poucher, 1G. & J. 386. 

Where the only evidence of a debt is a judgment, and the judgment 
was recovered after the act of bankruptcy, the judgment debt cannot 
be proved in the bankruptcy.—Ax p. Bonhams, re Tollemache, 14 
Q. B. D. 604. See ex p. Anderson, re Tollemache, 14 Q. B. D. 606. 

In actions of tort it was always necessary that final judgment should 
be signed before the bankruptcy, to entitle the plaintiff to costs.— 
Haswell v. Thorogood, 7 B. & C. 705. 

See ex p. Peacock, re Duffield, L. R. 8 Ch. 682. 

A bankrupt had, before his bankruptcy, obtained advances from a 
bank on the security of the deposit with them of the dock-warrants of 
a quantity of tobacco which he represented to be his own property. 
After the adjudication, it was discovered that fifty bales of the tobacco 
did not belong to him, but that he had sold them, and had received the 
purchase-money ; the purchaser having left the dock-warrants relating 
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to them with him to enable him to clear them as the purchaser should 
require them. After the adjudication, the purchaser of the fifty bales 
sued the bank, and recovered from them as damages the sum which he 
had paid for the fifty bales, together with his costs of the action, and 
the judgment was affirmed by the Court of Appeal. The bank after- 
wards tendered a proof in the bankruptcy for the balance of their debt 
beyond the value of their security ; and it was held, that, in estimating 
that value, they were entitled to bring into account the costs (their own 
as well as the plaintiffs) of the action, but not the costs of the appeal. 
—Ex p. Carr, re Hoffman, 11 Ch. D. 62. 


262. No creditor who has instituted any suit against 
any bankrupt in respect of a demand prior to the bank- 
ruptcy, or which might have been proved or admitted as a 
debt under the bankruptcy, shall prove or be admitted as a 
creditor under such bankruptcy, or have any claim entered 
upon the proceedings, without relinquishing such suit; and 
the proving or claiming a debt under any bankruptcy by 
any creditor shall be deemed an election by such creditor 
to take the benefit of such bankruptcy with respect to the 
debt so proved or claimed ; provided that such creditor 
shall not be liable to the payment to such bankrupt or his 
assignees of the costs of such suit so relinquished ; and 
that where any such creditor shall have instituted any suit 
against such bankrupt, jointly with any other person, his 
relinquishing such suit against the bankrupt shall not affect 
such suit against such other person; provided also, that 
any creditor who shall have so proved or claimed, if the 
petition of bankruptcy be afterwards superseded or dis- 
missed, may proceed in the suit as if he had not so proved 
or claimed. 

Mortgagees, who had obtained an order for sale of the premises 
mortgaged, subsequently proved for a portion of the mortgage debt, as 
the balance over the estimated value of the mortgaged premises. 
dividend being struck, the mortgagees declined to accept their quota 
pending the realization of their security. The premises when sold 
realized sufficient to pay the mortgagees in full. He/d, that they had 
elected to take a dividend upon the amount proved for as unsecur 
creditors, and that the election was binding and could not be retracted. 
—Re Daly, 61. L. T. R. 172. 

A judgment debtor who had been adjudicated a bankrupt, and whose 
final examination was adjourned szwe die, was arrested for a judgment 
debt which had been proved in bankruptcy by the creditor. The 
Court ordered his discharge out of custody.—/ohnson v. Germaine, 
61.L. T. R. 121. 
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The plaintiff recovered judgment in an action of detinue, after which, 
and while the chattel remained in defendant’s hands, defendant became 
a bankrupt. The judgment was held not to change the property in the 
chattel until satisfaction of the value found by the judgment; and 
plaintiff was held entitled to an order that the trustee should deliver up 
the chattel to him.—Zx ~. Drake, re Ware, 5 Ch. D. 866. 


263. Whenever it shall appear that any debt proved or 
admitted is not justly due, either in whole or in part, the 
assignees or any creditor Tay make representation thereof 
to the Court, and it shall be lawful for the Court to summon 
and examine upon oath any person whose evidence may 
appear to the Court to be material, either in support of 
or in opposition to any such debt; and if the Court shall 
be of opinion that such debt is not due, either wholly 
or in part, the Court shall be at liberty to expunge the 
same, either wholly or in part, from the proceedings, and 
make such order therein as to costs as to the Court shall 
seem fit. 


Mere lapse of time is no objection to the application, but, though the 
proof is expunged, the creditor will be entitled to retain any dividend 
which he may have previously received.—Zx fp. Harper, re Tatt, 21 
Ch. D. 537. 

A creditor who has proved is entitled to apply.—Zx p. Merriman, 
re Stenson, 25 Ch. D. 144. 

Loans were made by M. to K. on the security of bills of exchange 
drawn by M. and accepted by K. The loans were also secured by the 
assignment to M. of debts due to K., notice being given to the debtors. 
M. discounted the bills with his bankers. K. filed a liquidation peti- 
tion, and the bankers proved in the liquidation for the full amount of 
the bills) The assigned debts not having been collected, it was arranged 
between M. and the trustee that the latter should collect them, and 
hold the proceeds without prejudice to M.’s rights. The debts having 
been collected, the trustee refused to pay over the proceeds to M. unless 
he would take up the bills. It was held, that, in the absence of the 
bankers, it could not be decided whether the proof upon the bills ought 
to be reduced by the proceeds of the assigned debts. But that M. was 
not entitled to the proceeds unless he took up the bills, and that the 
proper order to make was that the trustee should apply the proceeds in 
discharging M.’s liability upon the bills —Zx p. Alann, re Kattengel, 
§ Ch. D. 367. 

Motions under this section should be on notice.—Ae /errar, 9 
I. Ch. R. 289, 554. 

See also re Montgomery, I. R. 10 Eq. 479 3 ; and ex p. National 
Provincial Bank of England, re Rees, 17 Ch. D. 98. 
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265. The Court shall, by general orders to be from time 
to time made pursuant to this Act, regulate and fix the 
manner and time of the choice and appointment of creditors’ 
assignees of the bankrupt’s estate and effects; and all 
creditors shall be entitled to vote in such choice personally, 
or by some agent duly authorized in writing ; and the choice 
and appointment shall be made by the major part in value 
of the creditors ; provided that the Court shall have power 
to reject any person so chosen who shall appear to such 
Court unfit to be an assignee, or to remove any assignee, 
and upon such rejection or removal a new choice and 
appointment of another assignee shall be made in like 
manner. 


266. If one or more of the partners of a firm be a bank- 
rupt, any creditor of the firm shall be entitled to prove his 
debt or be admitted as a creditor for the purpose of voting 
in the choice of assignees, and of being heard against the 
allowance of the bankrupt’s certificate, or of any such 
purposes ; but such creditor shall not receive any dividend 
out of the separate estate of the bankrupt until all the 
separate creditors shall have received the full amount of 
their respective debts. 


See s. 48 (1872), p. 154. . 

All the parties to certain bills of exchange, the payment of which 
was secured as between some of them, became insolvent—one of them 
(a company) being ordered to be wound up. The securities were 
realized, and the proceeds paid to the bill-holders, upon the principle 
of ex p. Waring, 19 Ves. 345. After the bills had matured, but before 
the securities were realized, the holders had proved against the com- 
pany for the full amount. It was held, that the proof must be reduced 

y the amount received by the holders from the securities, and dividends 
received on the excess of the original over the reduced proof must be 
refunded.—Ae Barned’s Bank, L. R. 10 Ch. 198. 

When remittances are sent to cover drafts of the remitter accepted 
by the remittee, the remittee may, so long as he is solvent, be entitled, 
by mercantile usage or the course of dealing between the parties, to 
deal with the remittances as he pleases ; but, so soon as he becomes 
insolvent, the remitter is entitled to insist on having the remittances 
applied in paying the acceptances, and that right is the foundation of 
the rule in ex ~. Waring (19 Ves. 345); but the right extends only to 
those remittances which remain in specie at the date of the insolvency. 
—Ex p. Dever, in re Suse (No. 2), 14 Q. B. D. 611; and see as to 
appropriation of bills, ex ~. Broad v. Nede, 13 Q. B. D. 740, 
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Gotrenbere Bank, 29 W. R. 358, re Hallett, 13 Ch. D. 696, re Gomes, 
4 Ch. D. 123. 


In order that the nile in ex ~. Waring should apply, both estates 
must be insolvent, and both must be under forced or judicial ad ministra- 
tion or liquidation.—Re Belfast Warchouse, ex p. Carmichael [1897], 
1. R. 124. 


267. When any person shall be adjudged a bankrupt, 
all the personal estate and effects of such bankrupt, (a) 
present and future, wheresoever the same may be, (4) and 
all property witfttt"he may purchase, or which may revert, 
descend Ee devised, or bequeathed, or come to him, before 


such bankrupt shall have obtained his certificate in pursu- | 


ance of the adjudication made in that behalf, and all debts 
due or to be due to him, (c) shall become absolutely vested 
in the assignees for the time being for the benefit of the 
creditors of the bankrupt ; and no such bankrupt nor any 
person claiming through or under him, shall have power to 


recover the same, nor to make any release or dischar 


ee 


thereof, neither shall the same be attached as the debt of 
such bankrupt by any person, according to the custom of 
the city of Dublin or otherwise, but such assignees shall 


have absolute and remedy to recover the same in 


their own names. 
are 


(a) The option which a bankrupt has to take a valuable lease passes 
to the assignee.— Buckland v. Papillon, L. R. 2 Ch. 67. 

A trader, after being served with the petition on which he was after- 
wards adjudged bankrupt, purchased goods at an auction, and removed 
them without paying for them, or without disclosing the fact of the 
bankruptcy proceedings. Me/d, that this omission did not of itself 
amount to a misrepresentation such as to void the contract, and entitle 
the vendor to a return of the goods.— Ex p. Whittaker, re Shackleton, 
L. R. 10 Ch. 446. 

See re Ellis, 10 I. J. CN. S.) 19. 

A bankrupt disposed of his goods in fraud of his creditors, opened 
an account in a bank with the proceeds, entered into a contract for the 
purchase of land in an assumed name, and paid a deposit to the 
auctioneer, the defendant, by a cheque drawn upon the bank. The 
vendor and the defendant acted bend fide and without notice of the 
bankruptcy, and the trustee was held not entitled to recover the deposit 
so as to prevent it from being forfeited to the vendor on non-completion 
of the contract.—Collins v. Stimson, 11 Q. B. D. 142. 

Money paid fond fide by a debtor to his solicitor to defray counsel’s 
fees or in opposing proceedings in bankruptcy commenced against him, 
cannot, if adjudication follows, be recovered by the trustee in bank- 
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ruptcy, even though the solicitor knew of the acts of bankruptcy on 
which the proceedings were based.—Ae Siuclair, ex p. Payne, 15 
Q. B. D. 616. This case was discussed in re Sparkman, ex p. Foley, 
24 Q. B. D. 728, when it was held that a solicitor cannot retain pro- 
ceeds of a bankrupt’s property in his hands in respect of charges sub- 
sequent to knowledge by him of an act of bankruptcy; and Lorp 
EsHER, M.R., in re Pollet, ex p. Minor (1893), 1 Q. B. 455, said that re 
Sinclair must not be extended beyond what is necessary on the ground 
of humanity. But when by virtue of a contract before bankmuptcy a 
solicitor was given a large sum to defend a bankrupt against a criminal 
charge, it was held that the trustee could not recover the money, as It 
was received before the bankruptcy.—Ae Charliwood, ex p. Masters 
[1894], 1 Q. B. 643. Seeex p. Edwards, re Chapman, 13 Q. B. D. 
747- 

An assignment bya trader of the future receipts of his business, even 
if made for value, is, as regards receipts accruing after the commence- 
ment of his subsequent bankruptcy, inoperative as against the title of 
the trustee in the bankruptcy.—Zx pg. Nichols, re Jones, 22 Ch. D. 
782. 

The remuneration of an uncertificated bankrupt acting as an election 
agent or as a solicitor in legal proceedings is within the term “ personal 
ae and does not vest in the official assisnees.— Ae E£dés, 19 L. R. 
Ir. 81. 

An equitable charge upon money already earned by one who after- 
wards becomes bankrupt is valid against the trustee in bankruptcy.— 
Ex p. Moss, re Toward, 14 Q. B. D. 310, in which ex p. Micholls, 22 
Ch. D. 782, and Zooth v. Hallett, L. R. 4 Ch. 242, were distinguished. 
See also, as to the earnings of a bankrupt before certificate, r¢ 
Graydon [1896], 1 Q. B. 417. - 

G., a shipowner, had through the defendants effected insurances upon 
the hull and chartered freight of a ship. The ship was lost, and after 
the loss G. was adjudicated bankrupt in Dublin. After adjudication 
G., without the knowledge of the assignees in bankruptcy, instructed 
the defendants to receive and forward to him the moneys due on the 
policies, which they did. The defendants had no notice of the bank- 
ruptcy ; but in an action by the assignees to recover the moneys paid to 
G., it was held that the title of the plaintiffs was complete upon the 
adjudication, and that they were entitled to recover.—<A/‘Entire V. 
Potter & Co., 22 Q. B. D. 438. See re Bright's Settlement, 13 Ch. D. 
413. 

The assignee takes the estate of the bankrupt subject to the equities 
which affected it in his hands. —Z-x p. Stewart, 4 D. J. & S. 543. 

In the case of Cohen v. Afitchell, 25 Q. B. D., the Court of Appeal 
laid down the following proposition : ‘‘ Until the trustee intervenes, all 
transactions by a bankrupt after his bankruptcy with any person dealing 
with him éond fide and for value in respect of his after-acquired pro- 
perty, whether with or without knowledge of the bankruptcy, are valid 
against the trustee.” This decision was made under the Act of 1883, 
which is substantially on this matter similar to the Irish Acts. This 
proposition, however, does not apply to freeholds.x—Ae New Land 
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Development Association & Gray [1892], 2 Ch. 138; but must be taken 
to apply to leaseholds.—Ae Clayton & Barclay’s Contract [1895], 2 Ch. 
212 

In Carroll v. Murphy, I. R. 6 Ch. 114. it was decided that this sec- 
tion does not affect the rights of a creditor who has obtained and served 

a garmixhee order previous to the filing by the defendant of a petition 
in insolvency. But see Aylands v. Kearden, 8 L. R. Ir. 1. 

The interest of G. in licensed premises was sold under a f. fa.; and 
G. indorsed the licence to the purchaser. P. was within three months 
adjudicated bankrupt. Held that the interest in the licence passed to 
the assignees.—Ae Gilmer, 17 L. R. In 1. 

An equitable mortgage of a licensed public-house by deposit of deeds 
confers the right to the licence upon the owner of the mortgage against 
the assignees.—Ae O'Brien, 11 L. R. Ir. 213. 

Money of A was handed to B to pay a debt of A’s to a bank, and so 
stifle a prosecution by the bank avainst A. A became bankrupt within 
a few days, and his trustee was held entitled to recover the money from 
the bank.—£-x p. Wolverhampton Bank, re Campbell, 14 Q. B. D. 33; 
in which ex p. Caldecott, 4 Ch. D. 150, was distinguished. Ax /. 
Caldecott was a case in which a person, made aware that M. had forged 
a bill of exchange for £100, advanced him that amount and took a 
bill of sale, so that M. might take up the bill of exchange, and save 
himself from prosecution, The County Court Judge held the bill 
of sale valid as against the trustees of M., who became a bankrupt. 
Bacon, Cu. J., reversed his decision, holding the case to be the plainest 
ever presented to him, and the Court of Appeal reversed the Chief 
Judge, and restored the original order. 

In 1866, A, soon after the birth of his son T, bought a pipe of wine 
for him. and had it bottled and laid down in his cellar. From that time 
it remained intact, and was known in the family as ‘T’s wine. In 1885 
A became bankrupt. Aeéd, that there was not sufficient evidence of an 

ntention to make an immediate personal gift of the wine to T, and that 
it passed to the trustee in bankruptcy.—Ae Addgeway, 15 Q. B. D. 


A verbal agreement was made on marriage that money of the 
intended wife in bank should remain in her name as her separate 
property. It so remained for two years, when she drew the money, the 
parties having just previously separated by mutual consent. On the 
bankruptcy of the husband the trustee claimed the money; but it was 
held that there was a good gift of the money, and that the husband was 
a trastee of it for his wife as her separate estate.—Zux p. Whitehead, 14 
Q. B.D. 419. 

The rule that a husband is a trustee for his wife of her separate pro- 
perty when no other trustee has been appointed, applies to that which 
becomes her separate property by virtue of a marriage contract entered 
into in a foreign country. When, therefore, such property is in the 
possession of a husband at the commencement of his bankruptcy, it 
does not pass to his trustee.—A’e Stheth, 14 Q. B. D. 417. 

(6) Goods of a bankrupt in a foreign state pass to the assignees.— 
Re Robinson, 6 I. J. (N. S.) 42. See, however, ex p. Dever, 18 
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Q. B. D., where a policy of insurance on a husband’s life effected in 
New York for his wife’s benefit, and on which he paid the premium up 
to his bankruptcy, was held not to pass to the trustees, although the wife 
obtained from the company nearly £3,000 as a surrender value. The 
ground given by the Court was that the husband’s contingent interest 
was a mere possibility. 

The Court has no jurisdiction to compel a bankrupt to answer ques- 
tions, or to submit to a judicial examination for the purpose of enabling 
the trustee to effect an insurance on the bankrupt’s life with a view to 
increase the saleable value of the bankrupt’s life interest in certain 
property.—e Garnett, ex p. Bullock, 16 Q. B. D. 698. 

When changes occur from time to time in the composition of a frm 
which supplies goods on the security of an equitable mortgage, the 
business and debts being on each change assigned, the benefit of the 
equitable mortgage passes to the persons constituting the new firm, 
and extends to goods which they supply.—Ae O’Brien, 11 L. R. Ir. 
213, following er p. Oakes, 2 M. D. & De G. 234. 

(c) Rights of action for breach of contract pass to the assignee ; but 
not causes of action arising out of torts. See Wright v. Fairfield, 2 
B. & Ad. 727; Gibson v. Carruthers, 8 M. & W. 333; Anight v. Bur- 
gess, L. J. 33 Ch. 7273 Rogers v. Spence, 12 Cl. & F. 700; Beckham v. 
Drake, 2 H.L. C. 579; Hodgson v. Sidney, L. R. 1 Ex. 3133 L. J- 
35 Ex. 182; Crawford v. Cinnamond, 1. R. 1 C. L. 3253 Aforgan Vv. 
Steble, L. R. 7 Q. B. 611; and Gibbon v. Dudgcon, 45 J. P. 748. 

In ex p. Vine, re Wilson, 8 Ch. D. 364, the Court of Appeal held, 
that under the Bankruptcy Act, 1869, as before it, damages in an action 
for a personal tort recovered by an undischarged bankrupt do not pass 
to his trustee ; and that though, if the bankrupt had accumulated the 
money and invested it in property, the trustee might be entitled to the 
property, yet he cannot intercept the damages, or prevent the bankrupt 
from expending them in the maintenance of himself and his family. 

The plaintiff, who was an architect, sued for remuneration in respect 
of employment under a contract made in 1877, and for damages for an 
alleged wrongful dismissal from such employment in 1880. The plaia- 
tiff was adjudicated bankrupt in 1878, and had never obtained his 
discharge ; and it was held, that the cause of action for remunerativn 
and damages passed to the trustee, and that the proper course was to 
add him as co-plaintiff in the action, and give him the conduct of the 
action.—Zmden v. Carte, 17 Ch. D. 169. 

Where the plaintiff is adjudicated bankrupt after action brought, and 
his trustee declines to proceed with the action, it may be stayed by an 
order in chambers, and the defendant need not plead the bankruptcy 
in bar.— Warder v. Saunders, 10 Q. B. D. 114. 

The chattel interests in land of a bankrupt remain vested in him until 
his assignees have elected to take them.-—Hanway v. Taylor, I. R.8 
Ch. 254; 81. L. T. Kk. 98. In England, where there is now no elec- 
tion section, such interests were held to vest unless and until the trustee 
disclaimed.— 7t¢terton v. Coopcr, 9 Q. B. D. 473- 

A trustee in liquidation of a shareholder who has transferred his 
shares by way of mortgage, but whose transfer has not been registered 
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by the company, on the ground of the shareholder being indebted to 
the company, has a right to he placed on the register of shareholders, 
subject, as to the shares, to all the equities that may subsist therein. — 
Ex p. Harrison, re Cannock Colliery Co., 26 Ch. D. 522. 


268. When any person shall be adjudged a bankrupt, all 
lands, tenements, and hereditaments (except copy or custo- 
mary hold), wheresoever the same may be situate, to which 
any such bankrupt is entitled and all interest therein to 
which such bankrupt is entitled, and of which he might 
have disposed, and all such lands, tenements, and heredi- 
taments as he shall purchase, or shall descend, be devised, 
revert to, or come to such bankrupt, before he shall have 
obtained his certificate, and all deeds, papers, and writings 


respecting the same, shall become absolutely vested_in the 
assignees for the time being for the benefit of the creditors 
of such bankrupt. 


An undischarged bankrupt cannot convey real estate acquired after 
bankruptcy to a dondé fide purchaser for value so as to give him a good 
title as against the assignee. —Ae New Land Development Co. & Gray 
{1892}, 2 Ch. 138. 

A testatrix who died in 1884 gave a moiety of a trust fund to trustees 
in trust to pay the income to C. during his life, and after his death in 
trust for J.,an infant, empowering the trustees to raise any part up to 
one-half of J.’s share for his advancement, subject to the consent in 
writing of C. during his life. The trustees desired to exercise the 
power, but C. became a bankrupt, and was still undischarged. It was 
held that the power of consenting by C. was not extinguished by his 
bankruptcy, but could only be exercised with the sanction of the trustees 
and under the direction of the Court.—Ae Cooper; Cooper v. Slight, 
27 Ch. D. 565. 

A devise of freeholds subject to a proviso that the devise should 
become void on the bankruptcy of the devisee, was held not to operate 
as a conditional limitation; and the condition was declared void for 
repugnancy.—A’e Machu, 21 Ch. D. 838. See further as to forfeiture 
of interests on bankruptcy under provisions in wills, settlements, &c., 

White v. Chitty, L. R. 1 Eq. 372; Lloyd v. Livyd, L. R. 2 Eq. 7223 
Ancona v. Waddell, 10 Ch. D. 159; Afetcalfe v. Metcalfe, 43 Ch. D. 
633, and on appeal [1891] 3 Ch. 1. 

As to the right to the custody of deeds when the wife of a bankrupt 
is legal tenant for life of lands, see ex ~. Rogers, re Pyatt, 26 Ch. D. 
31. 

A testator bequeathe | to F the premises in which he carried on the 
business of Napa tae and the trade assets, subject to an annuity to 
his wife, and directed F to ‘carry on the trade, or if he discontinued, to 
pay a lump sum to the wife. F was appointed residuary legatee and 
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executor. He carried on the trade for a time, contracted debts, and 
was adjudicated bankrupt. Held by the Court of Appeal, reversing 
SULLIVAN, M.R., that the will contained such a direction to carry on 
the trade, that on F.’s bankruptcy the trade assets existing at the 
testator’s death and those substituted for them were affected and 
rendered lable tou be administered in bankruptcy.—o/t v. Fenneli, 
L. RK. 9 Eq. 406, 615, 10 I. L. T. R. 1. 

A married woman, under the limitations of a will made in 1846. was 
equitable tenant in tail to her separate use of certain freehold estates. 
By a clause in the same will she was also restrained from alienation of 
the rents and profits. Hler husband became bankrupt, and after his 
order of discharge joined with his wife in barring the equitable entail 
and limiting the estate in fee to the separate use of the wile. The wife 
died, having by her will devised the estate for the benefit of her chil- 
dren, and the hushand’s assignee claimed the husband’s estate by 
curtesy. It was held, that the restraint on anticipation did not prevent 
the wife from barring the entail and acquiring the equitable fee: and 
that the wife, having thereby acquired an equitable fee to her separate 
use, had power to defeat her husband’s night to curtesy by devising the 
estate.— Couper v. A/acdonald, 7 Ch. D. 288. 

Under the will of a testator who died in March, 1862, M., a married 
woman, was entitled in reversion expectant on the death of a tenant 
for life to a share of the proceeds of real estate devised to trustees in 
trust for sale on that event. In August, 1862, in the lifetime of the 
tenant for life, M.’s husband executed a general assignment of all his 
property to a trustee for the benefit of his creditors. In August, 1866, 
he was adjudged bankrupt, and in December following he obtained his 
discharge. The tenant for life died in January, 1869. By a deed 
executed in February following, M. and her husband assigned all 
moneys which should become due to them or either of them under the 
testator’s will to S. by way of mortgage. Shortly afterwards, the 
trustees of the will sold the real estate, and ultimately paid M.’s share 
of the proceeds into court under the Trustee Relief Act. It was held. 
that the husband was not precluded, by the creditor's deed of 1862 or 
by his bankruptcy in 1866, from concurring with his wife in the mort- 
gave of 1869, and accordingly that the mortgage was valid against the 
trustee of the creditors’ deed and the assignee in bankruptcy.—/# re 
Jakeman's Trusts, 23 Ch. D. 344. 

An order annulling an adjudication will not revest in the bankrupt 
real estate vested in the assignee by this section.—Ae Frith and Hughes, 

L. R. Ir. 609; 14 Ir. L. T. R. 100. See re Perkins, Poyser v. Bey/us 
P1898) 2 Ch. 182. 


269. Where, according to law, any conveyance or assign- 
ment of any real or personal property of a bankrupt would 
require to be registered, enrolled, or recorded, in any re- 
gistry office, court, or place in the United Kingdom, or in 
any of the dominions of her Majesty, then and in every 
such case a certificate under the seal of the Court, and in 
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such form as the Court may direct, that the estate and | S8c, 
effects of the bankrupt have vested in the assignees, shall ~““——° 
be registered in such registry office, court, or place, and the certifi- 
shall have the like effect to all intents and purposes as the appointment 
registry, enrolment, or recording of such conveyance or o.{ht aie 
assignment would have had ; but the title of any purchaser registered. 
of any such property for valuable consideration bond fide, 

without notice of the bankruptcy, who shall have duly re- 
gistered, enrolled, or recorded his purchase deed previous 

to the registry hereby directed, shall not be invalidated by 

reason of such appointment of assignees, or of the vesting 

of such property in them, unless such certificate shall be 
registered as aforesaid, within the times following (that is 

to say); as regards the United Kingdom within two months 

of the date of such appointment, and as regards all other 

places, within twelve months from the date thereof. 


See s. 328 (1857). 


270. No assignees of any bankrupt’s estate, nor any Assignees 
purchaser from any such assignees of any goods, chattels, oOo 
stock, or crop, being part of the estate of any bankrupt cther way 
engaged or cmployed in husbandry on any lands let to rupt would 
farm, shall take, use or dispose of any hay, straw, grass have been, 
Or grasses, turnips, or other roots, or any other produce 
of such lands, or any manure, compost, ashes, seaweed, or 
other dressings intended for such lands, and being thereon, 
in any other manner or for any other purpose, than such 
bankrupt so employed in husbandry lawfully might have 


taken, used, or disposed of the same. 
Lybbe v. Hart, 29 Ch. D. 8. 


271. If the assignees of any bankrupt, being entitled to Bankrupt 
° a 
any land, either under a conveyance, agreement, or other- to rents or 


wise, subject to any rent, or being entitled tu any lease or ee 
agreement for a lease, shall elect to take such land or the ances, leases, 
benefit of such lease or agreement for a lease, such bank- *<¢i ant 
rupt shall not be liable to pay any rent accruing after the decline to 


filing of the petition of bankruptcy, or to be sued in respect whetherthey 
of any subsequent non-observance, or non-performance of Wi! accept 
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any conditions, covenants, or agreements in any such con- 
veyance, or agreement, or lease, or agreement for a lease: 
and if the assignees shall not within a reasonable time after 
being thereto required, elect whether they will accept or 
decline such land, or conveyance, or agreement, or such 
lease or agreement for a lease, any person entitled to such 
rent or having so conveyed or agreed to convey, or leased 
or agreed to lease, or any person claiming under him, shall 
be entitled to apply to the Court, and the Court may order 
them to elect, and may order the lessees or the bankrupt to 
deliver up such conveyance or agreement for conveyance, 
or lease or agreement for lease, in case they shall decline 
the same, and the possession of the premises, or may make 
such other order therein as it shall think fit. 


See sec. 97 (1872). 

The assignees cannot separate into two parts the estate of the bank- 
rupt, or take the right without accepting the liability. See James v. 
Russell, 14 L. R. Ir. 447. 

Boyp, J., granted a writ of assistance to enforce an order made under 
this section fur delivery of possession of premises in the hands of a 
bankrupt..—Ae Browurtge, 7 L. R. I. §89 


272. If any bankrupt shall have entered into any agree- 
ment for the purchase of any estate or interest in land, the 
vendor or any person claiming under him, if the assignees 
shall not (upon being thereto required) elect whether they 
will abide by and execute such agreement or abandon the 
same, may apply to the Court, and the Court may there- 
upon order them or the bankrupt to deliver up the agree- 
ment and the possession of the premises, or may make 
such other order therein as such Court shall think fit. 


Chattel interests in land remain vested in a bankrupt until his 
assignees have elected to take same. Until such election, the assignees 
need not be joined with the bankrupt as parties in ejectment on the 
title for the land.—Hanway v. Taylor, 1. R. 8 C. L. 254; 81. L. T.R. 

8 


Previous to election, sec. 267 (1857) does not vest the lease in the 
assignees so as to make them liable to its covenants and conditions ; 
and this, though they are in possession.—/er Lynch, J., in re Edits, 10 
I. J. (N. S.) 19. 

It is the practice to allow compensation for occupation before electing 
not to take. —/dzd. 
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In an action for rent reserved bya lease, and claimed by the plaintiffs 
suing as assignees of the reversion, the defence alleged that the assign- 
ment of the reversion was made with intent to defraud the creditors of 
the assignor, of which the plaintiffs had notice; that after the alleged 
assignment, and before action, the assigner became bankrupt, and the 
assignees in bankruptcy demanded and obtained from the defendants 
the rent sued for. On demurrer this was held a valid answer, as the 
demand and receipt of rent showed an election by the assignees to treat 
the assignment as void.—Sex/on v. Canny, 8 L. R. Ir. 216. 

When after adjudication the assignees received rent of premises, and 
subsequently disclaimed the interest in the premises, they were held 
bound to pay over the rents so received to the landlurd.—Ae Hudson, 
1L. R. Ir. 6. 

In Cartzvoright v. Glover, 2 Giff. 620, Stuart, V.-C., said that a bank- 
rupt’s interest in leasehold premises retnained in the assignees until they 
elected not to take. This was inconsistent with the case of Goodwen v. 
Noble, 8 E. & B. 587, decided five years before. Bishop v. Trustees 
Bedford Charity, 1 E. & E. 697, followed Goodwin v. Noble ; and the 
law on this subject is no longer doubtful. 

The assignment by assignees in bankruptcy of a bankrupt’s leasehold 
interest is evidence of an election to take the interest.—A/ackicy v. Pat- 
tenden, 1 B. & S.178. But merely to advertise for sale premises com- 

rised in a lease is not equivalent to an acceptance of the term. It may 

a mere experiment to ascertain their value.— 7urner v. Aichardson, 
7 East, 335. But if they sell and obtain a deposit from a purchaser, 
though the sale fall through, they will be held to have elected to take 
the lease.— Hastings v. Wilson, Holt, N.P.C. 290. It is said that not to 
take any steps is evidence not of an election to take, but of an election 
not to take.— Zr ~. Blandly, re Foster, 1 Deac. 286. 


273. All powers vested in any bankrupt which he might 
legally execute for his own benefit (except the right of 
nomination to any vacant ecclesiastical benefice) may be 
executed by the assignees for the benefit of the creditors. 


A bankrupt had under a marriage settlement a power to renew leases 
for lives, and take fines on renewals, reserving the usual rents. Lord 
Hatherley decided that this was not a power within the section of the 
Act of 1849 analogous to this, and declared the bankrupt entitled to 
exercise the power, subject to the right of the assignee with regard to 
the fines.— Simpson v. Bathurst, L. R. § Ch. 193. 

The assignee has no power to appoint after the death of the bank- 
rupt.—WNichols to Nixey, 29 Ch. D. 1,005. 

In re Cooper; Cooper. Slight, 27 Ch. D. 565, the bankrupt was 
tenant for life of a fund, which after his death went to aninfant. Under 
the trusts on which the fund was held, part of it might, with the consent 
of the bankrupt, be raised for the infant’s benefit. Afe/d, that the bank- 
ruptcy had not extinguished his power of consenting, but that it could 
only be exercised with the consent of his trustee under the direction of 
the Court. 
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274. It shall be lawful for the Court, upon the applica- 
tion of the assignees, or of any purchaser from them of any 
part of the bankrupt’s estate, to order the bankrupt to join 
in any conveyance of such estate or any part thereof, or any 
act or deed in relation thereto; and if he shall not comply 
with such order, such bankrupt, and all persons claiming — 
under him, shall be stopped from objecting to the validity 
of such conveyance, and all estate, right, or title, wnich 
such bankrupt had therein shall be as effectually barred by 
such order as if such conveyance had been executed by 
him. 


275. If any bankrupt shall have granted, conveyed, 
assured, or pledged, any real or personal estate, or de- 
posited any deeds, subject to a condition or power of 
redemption at a future day, the assignees may, before the 
time of the performance of such condition, make tender or 
payment of money or other performance according to such 
condition, as fully as the bankrupt might have done ; and 
after such tender, payment, or performance, such real or 
personal estate may be sold and disposed of for the benefit 
of the creditors. 


276. The assignee may, with the approbation of the 
Court, appoint any bankrupt to superintend the manage- 
ment of the estate, or to carry on the trade for behoof 
of the creditors, or in any other respect to aid them in 
administering the bankrupt's estate and effects, in such 
manner and on such terms as they may think best. 


277. The assignees shall be subject to the orders of the 
Court in their conduct as assignees ; and it shall be lawful 
for the Court at all times to summon the assignees and 
examine them, and require them to pay all moneys, and 
produce and deliver over all books, papers, deeds, writings, 
and other documents, which may have come to thelr 
possession or custody as such assignees, as the Court 
shall order. 
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278. If any bankrupt shall at the time of the bankruptcy 
be a member of a firm, it shall be lawful for the Court to 
authorize the assignees to commence or prosecute any suit 
in the name of such assignees and of the remaining partner, 
to recover any debt due to or any estate or effects of the 
partnership; and such judgment, decree, or order may be 
obtained therein as if such suit had been instituted with the 
consent of such partner ; and if such partner shall execute 
any release of the claim for which such suit is instituted, 
such release shall be void ; provided that every such partner 
shall have notice given him of such application, and be at 
liberty to show cause against it, and if no benefit be claimed 
by him by virtue of the said proceedings, shall be indemni- 
fied against the payment of any costs in respect of such suit 
in such manner as the Court may direct; and it shall be 
lawful for the Court, upon the application of such partner, 
to direct that he may receive so much of the proceeds of 
such action or suit as the Court shall direct. 


279. The assignees, with the leave of the Court, may 
commence, prosecute, or defend any suit which the bank- 
rupt might have commenced and prosecuted or defended, 
and in such case the costs to which they may be put shall 
be allowed out of the estate; and, with like leave of the 
Court, the assignees may take such reasonable part of any 
debts due to the bankrupt’s estate as may by composition 
be gotten, or may give time, or take security for the pay- 
ment of such debts, and may submit to arbitration any 
difference or dispute between the assignees and any other 
person, for or on account or by reason of anything relating 
to the estate and effects of the bankrupt. 


A bankrpt is not a proper party to a suit instituted to set aside a 
conveyance executed by the bankrupt with intent to delay or defeat his 
creditors. 

The rule that a person implicated in a fraudulent transaction may be 
made a party to a suit impeaching the transaction, for purposes of dis- 
covery and costs, is confined to cases in which the defendant fills the 
position of agent (including that of attorney or solicitor) or arbitrator.— 
Weise v. Wardle, L. R. 19 Eq. 171. 

As to costs of actions by assignees, see 7¢ Zaylor, 5 I. L. T. R. 1. 
Before electing to take a bankrupt’s leaseholds, the assignees need not 
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be joined with him in an action of ejectment on the title for them.— 
Hanway v. Taylor, 1. R. 8C. L. 254; 81. L. T. R. 98. 


280. If the assignees shall agree to refer any matter to 
arbitration, such reference shall be made a rule of the 
Court. 


281. All persons from whom the assignees shall have 
recovered any real or personal estate, and all persons who 
shall without suit doxd fide deliver up possession of any real 
or personal estate to the assignees, or pay any debt claimed 
by them, are hereby discharged from all claim of sueh 
bankrupt in respect of the same, even although the petition 
of bankruptcy be afterwards dismissed, or the adjudication 
annulled. 


282. The assignees may, with the approval of the Court, 
make to any person who shall discover and disclose pro- 
perty of any bankrupt concealed or withheld, such allow- 
ance out of such property as to the Court shall seem fit. 


283. Whenever an assignee shall die, or be removed, or 
a new assignee shall be appointed, no suit shall be thereby 
abated, but the Court in which any suit is depending may, 
upon the suggestion of such death or removal and new 
appointment, allow the name of the new assignee to be 
substituted. 


Where a sole plaintiff becomes bankrupt he cannot continue the 
action. If there are two trustees in bankruptcy, and one refuses to go 
on, the other may have an order as of course to continue the action and 
make his co-trustee a defendant.—/uckson v. North-Eastern Railway 
Company, § Ch. D. 844. 

The assignees in bankruptcy of an administratrix are not entitled 
to their costs of an action to administer the assets of the deceased 
when the administratrix is found indebted to the estate.—/ames Vv. 
Richardson, 9 L. R. Ir. 383. 


285. Every action brought against any person for any- — 


thing done in pursuance of this Act shall be commenced 
within six months next after the fact committed ; and the 
defendant may plead that the same was done by authority 
of this Act; and if it shall appear so to have been done, or 


os 


The Audit and Dividend. 


that such action was commenced after the time limited as 


aforesaid for bringing the same, the jury shall find for the 
defendant. 


This section is virtually repealed by the Public Authorities Protection 
Act, 56 & 57 Vict., c. 61, secs. 1 & 23 but is not scheduled in the Act. 


286. The Court shall, whenever it shall think fit, at a 
public sitting, of which such notice shall be given as the 
Court shall by any general or special order direct, audit the 
accounts of the assignees ; and at such sitting the assignees 
shall deliver upon oath a true statement in writing of all 
money received by them respectively, and when and on 
what account, and how the same has been employed, and 
such other particulars as the Court may direct ; and the 
Court shall examine such statement, and ascertain what 
balances have been from time to time in the hands of such 
assignees respectively, and with what sums the assignees are 
properly chargeable ; and it shall be lawful for the Court to 
examine the assignees upon oath touching such accounts, 
and to make therein all just allowances, but the Court may, 
if it think fit, dispense with the attendance of the creditors’ 
assignees at such sitting. 


287. The Court may direct any money, part of such 
estate, to be vested in the purchase of Exchequer Bills, or 
in the public funds, for the benefit of the creditors, and 
may direct where and with whom such Exchequer Bills 
shall be kept, and cause such Exchequer Bills or funds to 
be sold when it shall appear to such Court expedient, and 
may direct the proceeds thereof to be again laid out in the 
purchase of Exchequer Bills, or in the public funds, or to 
be applied for the benefit of the creditors. 


288. The Court shall, whenever it shall think fit, appoint 
a public sitting, whereof such notice shall be given as the 
Court shall by any general or special order direct, to make 
a dividend, and may at such sitting direct such part of the 
net produce of the estate as it may think fit to be forthwith 
divided, and make an order for dividend accordingly, in 
such form as the Court shall by any General Order direct ; 


351 


Sec. 
CCLXXXVIII. 


Appoint. 
ment for 
sitting for 
audit, 


Court 

may direct 
money to be 
invested in 
Exchequer 
Bills. 


Method 
of making 
dividends. 


852 


Src. 
CCXCIT. 


Sitting for 
audit and 
dividend. 


Final divi- 
dend within 
eighteen 
months, 
except 
where suits 
depending 
or estates 
not sold, &c. 


Outstanding 
debts, &c., 
may be sold 
by the assig- 
nees aftera 
certain time, 


Debtor . 
and creditor 
account to 


trish Bankrupt and Insolvent Act, 1857. 


and the assignees shall forthwith make such dividend in 
manner directed by the orders at any time in force under 
this Act relating to the mode of payment of the dividends 
by the assignees. 


289. The Court may appoint the same sitting for the 
audit and dividend. 


290. If the estate shall not have been wholly divided 
upon the first dividend, the Court shall, within eighteen 
months after the filing of the petition, appoint a public 
sitting to make a second dividend, of which such notice 
shall be given as the Court shall by any general or special 
order direct, and at such sitting shall order the balance in 
hand to be forthwith divided ; and such second dividend 
shall be final, unless any suit be depending, or any part of 
the estate be not sold or disposed of, or unless some other 
estate or effects shall afterwards come to the assignees, in 
which case they shall, as soon as may be, convert such 
estate and effects into money, and within two months after 
the same shall be so converted, the same shall also be 
divided in manner aforesaid. 


291. If there shall be any outstanding debts or other 
property belonging to the estate of the bankrupt which 
cannot in the opinion of the Court be collected and re- 
ceived without unreasonable or inconvenient delay, it shall 
be lawful for the assignees, under the direction of the 
Court, to sell and assign such debts and other property, in 
such manner, and subject to such conditions, as shall be 
ordered by the Court; and any person to whom any of 
such debts shall be so sold or assigned may sue for the 
same in his own name as fully as the assignees might have 
done. 

The assignee of a judgment seeking to revive it in his own name a5 
assignee, must allege in the writ of revivor how he became assignee.— 
Orr v. Cooper, 1. R. 9 Ch. 424. 


292. Fourteen days before a final dividend shall be ad- 
vertised, there shall be sent by the Official Assignee, to 
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each creditors’ assignee, a debtor and creditor account pees 
between the Official Assignee and such estate, showing also ~“—_ 
the moneys remaining uncollected under such estate, and be sent to 
the cause of such moneys remaining uncollected ; and a neces, Ke, 

copy of such account shall, on application to the Official Detoye final 

Assignee, be delivered to any person who shall pay for the 

same such sum, not exceeding two shillings and sixpence, 


as shall be settled by the Court. 


293. No action for any dividend shall be brought against No action 
any assignee, but if the assignees shall refuse to pay any tei 
such dividend, the Court may order payment thereof, with oe 


interest for the time it shall have been withheld, and may application 
also order the costs of the application. to Court. 


295. All unclaimed dividends, save dividends declared Unclaimed 
before the passing of this Act, and all moneys unclaimed, fiend) '° 
the produce of any bankrupt’s estate, shall, after the to the same 
expiration of the period of twelve months from the dividend “°""" 
having been declared, or from the time at which any other 
moneys unclaimed shall have come to the hands of the 
assignees, be paid into or transferred to the credit of “‘ The 
Unclaimed Dividend Account,” subject to the order of the 
Court for payment thereout of any dividend due to any 
creditor, or for the distribution of any such other unclaimed 
money. 


296. The Court may, from time to time, direct that the Court. 
whole or any part of the moneys standing to the credit of may cect. 


said unclaimed dividend account shall be invested in the 
public funds. 


297. The interest and profit arising from ‘The Un- Application 
claimed Dividend Account” shall from time to time be % '"*re** 
applied, under the order of the Court, towards defraying the 
expenses of the Court. 


298. Every bankrupt shall be entitled to retain, under Bankrupt 
the name of excepted articles, such articles of household owed te 


furniture, and tools, implements of trade, and other like ‘excepted 
Zz 
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necessaries, as he shall specify and select, not exceeding in 
the whole the value of twenty pounds; and such excepted 
articles shall not be subject to be sold or disposed of in the 
bankruptcy, or to be taken in execution at the suit of any 
creditor entitled to prove under the bankruptcy ; and in all 
cases there shall be filed with the proceedings an inventory 
of such excepted articles, with a valuation of the same 
respectively, with a certificate signed by the appraiser or 
other person making such valuation, attesting the truth 
thereof, and stating when and where such articles were seen 
and valued. 


299. Except where the Court shall otherwise order, an 
inventory and valuation of the remainder of the bankrupt’s 
household furniture, tools, and implements of trade, shall 
be made and delivered to the Official Assignee; and where 
the bankrupt shall, by writing under his hand, request the 
assignees not to dispose of the same, such household 
furniture, tools, or implements of trade shall not be disposed 
of by the assignees without previous order of the Court; 
and the Court may, upon the application of the bankrupt, 
postpone the removal and sale of the same for such time 
as the Court, in the exercise of its discretion, shall think 
fit, and the Court may permit the same to remain in the 
use of the bankrupt, upon such terms and conditions and 
with such security as may seem proper ; and the Court may 
at any time order the same to be taken by the Messenger 
or Assignees, and to be sold for the benefit of the creditors. 


300. If the bankrupt shall become entitled to an 
allowance in money, and the household furniture, tools, and 
implements of trade so contained in the last-mentioned 
inventory and valuation shall not have been sold, the bank- 
rupt shall accept the same at the valuation so originally 
put upon the same, or a sufficient portion thereof, to be 
selected by him, with the approbation of the assignees, as 
and for his allowance instead of money; and such articles 
so excepted shall thereupon revest in him as his own 


property. 
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301. It shall be lawful for the Court, if it think fit, from eo 
time to time to make such allowance to the bankrupt, out ~“-—— 
of his estate, as shall be necessary for the support of him- Allowance 
——, 


self and family. tenance. 


An allowance will not be made to a bankrupt’s wife without the 
consent of the assignees. —Ae Cagney, 1§ L. R. Ir. 184. 


302. The Court may make to every bankrupt who shall Allowance 
have obtained his certificate, such allowance out of the {0 bankrupt 


er 

estate as to the Court shall seem fit, not exceeding the rates and not 

and amount following, that is to say, if the net produce os 

of the estate shall pay the creditors five shillings in the 25 50s. paid 
poun 

pound, an allowance at the rate of three pounds fer centum, 

provided such allowance shall not exceed three hundred 

pounds ; and if such produce shall pay such creditors ten 

shillings in the pound, an allowance at the rate of five 

pounds fer centum, provided such allowance shall not ex- 

ceed four hundred pounds; and if such produce shall pay 776 per cent 

such creditors twelve shillings and sixpence in the pound, exceeding 

an allowance at the rate of seven pounds ten shillings per £500, if 

centum, provided such allowance shall not exceed five 

hundred pounds ; if such produce shall pay such creditors 10 per cent. 

fifteen shillings in the pound or upwards, an allowance at 2ceeding 


the rate of ten pounds fer centum, provided such allowance £60, if 15s. 
shall not exceed six hundred pounds. 


Even though the estate pay a larger dividend, the Court may refuse 
an allowance on the ground of misconduct.—Ae Noble, 3 1. L. T. R. 
350. See re Lunhkams, 12 I. Ch. R. 471. 


303. The Court may make such allowance to any Onepartner 
partner, if a sufficient dividend shall have been paid upon ™@yrece!ve 


allowance 


the joint estate and upon the separate estate of such althougls 
other no 


partner, although the other partner may not be entitled to entitted. 
any allowance. 


In ve Hunter and Others, 7 IL. T. RR: 53, a single allowance was 
made to partners out of the joint estate.—e Scott, 8 I. J. (N. S.) 160, 
overrul 
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304. If the produce of the estate of any bankrupt shall 
be sufficient to pay twenty shillings in the pound, with such 
interest as the Court shall allow to the creditors, and to 
leave a surplus, the Court shall order such surplus to be 
paid to such bankrupt, his executors, administrators, or 
assigns. 


305. The Court may at any time summon any bankrupt 
before it ; and in case he shall not come at the time ap- 
pointed by the Court (having no lawful impediment made 
known to and allowed by the Court at such time), it shall 
be lawful for the Court by warrant to authorize and direct 
any person or persons the Court shall think fit, to ap- 
prehend and arrest such bankrupt, either in /re/and or 
Great Britain, and to bring him before the Court, provided 
the warrant, if executed in Ezgland or Scotland, shall be 
verified upon oath, and backed or endorsed as hereinbefore 
directed. 


306. Upon the appearance of such bankrupt, or if such 
bankrupt be present at any sitting of the Court, it shall be 
lawful for the Court to examine such bankrupt upon oath, 
either by word of mouth or on interrogatories in writing, 
touching all matters relating to his trade, dealings, or estate, 
and to reduce his answers into writing, which examination 
so reduced into writing the said bankrupt shall sign. 


307. It shall be lawful for the Court to summon before 
it the wife of any bankrupt, and to examine her upon oath, 
either by word of mouth or interrogatories in writing, for 
the finding out and discovery of the estate, goods, and 
chattels of such bankrupt, concealed, kept, or disposed of 
by such wife, in her own person or by her own act, or by 
any other person, and to reduce her examination into 
writing, which examination she is required to sign. 


Application by a bankrupt to have depositions removed from the file 
refused.— Re Beall [1894], 2 Q. B. 135. 

Depositions exclusively relating to the question of the property, and 
signed by the witness, are admissible in evidence against a claimant 
who had notice of the examination and of the intention to use the 
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d ition upon the hearing of the claim.—Re Simon C. Gavacan 
(1894), 1 I. R. 183. See ve Briinner, 19 Q. B. D. 572. 


308. After adjudication in bankruptcy it shall be lawful 
for the Court (a) to summon before it any person (4) known 
or suspected to have any of the estate of the bankrupt in 
his possession, or who is supposed to be indebted to the 
bankrupt, (c) or any person the Court may believe capable 
of giving information concerning the person, trade, dealings, 
or estate of the bankrupt ; and the Court may require such 
person to produce any books, papers, deeds, writings, or 
other documents in his custody or power, (d) which may 
appear to the Court material in relation to the matters 
which the Court is authorized to inquire into ; and if such 
person so summoned as aforesaid shall not come before 
the Court at the time appointed, having no lawful impedi- 
ment (made known to and allowed by the Court), it shall 
be lawful for the Court by warrant to authorize and direct 
the person or persons therein named for that purpose, to 
apprehend and arrest such person, and bring him before 
the Court for examination. 


(z) A creditor who applies to the Bankruptcy Court for leave to 
summon witnesses for examination as to a bankrupt, his trade, dealings, 
or property, is bound to show a primd facze probability that some 
benefit will result to the estate or to the creditors from the proposed 
examination. The trustee has no interest in the matter except for the 
purpose of saying whether he is willing to conduct the examination 
himself, and, sed/e, he ought not to file affidavits in opposition to the 
application.—Z.x p. Nicholson, re Willson, 14 Ch. D. 243. 

(6) In ex ~. Waddell, re Lutscher, 6 Ch. D. 328, the Court of 
Appeal in England held that a mere witness summoned for examina- 
tion is not entitled to the costs of employing solicitor or counsel. 

(c) Between the giving of a post-dated cheque as payment of a debt 
then due, and the date of payment, the drawers had notice of the payee’s 
bankruptcy, but did not stop the cheque, the proceeds of which were 
received by the bankrupt. The drawer was ordered to pay the amount 
over again to the trustee.—Zx p. Armstead, re Palmer, 51 L. J. (Ch.) 
61; 45 L. T. §57. ese 

(z2) ‘The Court of Bankruptcy has no jurisdiction to order a witness 
to furnish an account in writing (not on oath) of money transactions 
between himself and the bankrupt, or property of the bankrupt received 
by him.—£x p. Reynolds, re Reynolds, 21 Ch. D. 601. 

As to requiring production of documents see ex f. Tatton, re Thorpe, 
17 Ch. D. §12. 
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309. Where it shall be shown by affidavit to the satisfac- 
tion of the Court that any person to whom any summons, 
copy of affidavit, notice, or order, or other proceeding 
under this Act is directed, is keeping out of the way, and 
cannot be personally served therewith, it shall be lawful for 
the Court to order that the delivery of a copy of such 
summons, copy of affidavit, notice, or order, or other pro- 
ceeding, to the wife or servant or some adult inmate of the 
house or family of the person, at his usual or last known 
place of abode or business, and explaining the purport 
thereof to such wife, servant, or inmate, shall be equivalent 
to personal service ; and in every such case, the service of 
such summons, copy of affidavit, notice, order, or other 
proceeding under this Act, in pursuance of such order, shall 
be and be deemed of the same effect, to all intents and 
purposes, as personal service. 

A notice of motion was served out of the jurisdiction on the respon- 
dent. No order authorizing the service had been obtained from the 
Court. The respondent appeared on the hearing of the motion, and 
objected to the jurisdiction of the Court. On his objection being over- 
ruled, he asked for and obtained an adjournment to enable him to 
answer the case on its merits.—It was held, that there had been a mere 
irregularity in the service, and that it had been waived. —Z-x pg. Roéert- 
son, re Morton, L. R. 20 Eq. 733- 


310. Upon the appearance of any person summoned or 
brought before the Court, or if any person be present at 


any sitting of the Court, it shall be lawful for the Court to 
examine every such person upon oath, either by word of 
Mouth or by interrogatories in writing, concerning the 
person, trade, dealings, or estate of any bankrupt, and to 
reduce into writing the answers of every such person; and 
such answers, so reduced into writing, such person examined 
is hereby required to sign. 


A mere witness summoned for examination as to the property of 2 
bankrupt, is entitled to refuse to answer a question on the ground that 
his answer would tend to criminate himself. The bankrupt is not en- 
titled to this protection, since he is bound to make a full disclosure © 
his property to his creditors.—Ex p. Schofield, re Firth, 6 Ch. D. 
230. See also, as to answers tending to criminate, ex ~. Reynolds, 
20 Ch. D. 294. 

_ As to allowing a witness a copy of the shorthand notes of his deposi- 
tion, see ex p. Pratt, re Huyman, 21 Ch. D. 439. 


Cm, 


yy 
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311. If on the examination of any person alleged to be ben 
a debtor to the estate of any bankrupt, it shall appear that =e: 
such person is indebted to the bankrupt in any sum of Jn2caseof 
money, and that there 1s no set-off or defence to the same, bankrupt's 
it shall be lawful for the Court, if it think fit, to order that Ste Court 
such person shall forthwith, or at such time and in such payment. 
manner as to the Court may seem expedient, pay the 
amount to the Official Assignee, together with the costs of 
and incident to the summons of such person, if the Court 
think fit to award costs ; or the Court may, if it think fit, 
order the Official Assignee to pay the costs of the person 
summoned out of the estate of the bankrupt; provided 
also, that if part only of the sum actually due be so 
admitted, or if the Court make an order for part only of 
the sum, the residue may be recoverable in the same 


manner in all respects as if no such order had been made. 





This section differs from s. 98 (1869), where the words are ‘If any 
person on examination admit that he is indebted,” &c. But the form 
S shows that the way in which it should appear to the Court should be 
by admission of the debtor, as do also the words ‘so admitted” in the 
latter proviso of the section. See ex p. Dickin, re Pollard, 8 Ch. D. 
377; and ex p. Musgrave, re Wood, 10 Ch. D. 94. 

A banknopt, having disposed of his goods in fraud of his creditors, 
opened an account in a bank with the proceeds, and having entered 
into a contract for the purchase of land in an assumed name, paid a 
deposit to the defendant, the auctioneer, by a cheque drawn upon the 
bank. The vendor and the defendant acted dond fide and without 
notice of the bankruptcy or of the fraudulent conduct of the bankrupt. 
It was held, that the bankrupt’s trustee was not entitled to recover the 
deposit from the defendant so as to prevent it from being forfeited to 
the vendor upon the non-completion of the contract.— Collins v. Stim- 
son, 11 Q. B. D. 142. 


312. The Court may order that, for a period not ex- Court may’ 
ceeding three months from the date of any such order, all ocrctrrs 
post letters directed or addressed to any bankrupt shall be to basikeupe 
re-directed, re-addressed, sent, or delivered by the Post- raatirected, 
master-General, or the officers acting under him, to the ordvjxered 
assignees or other person named in such order; and upon Assignees. 
notice, by transmission of a duplicate of any such order to ** 
the Postmaster-General, or the officers acting under him, 


by the assignees, it shall be lawful for the Postmaster- 
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General, or such officers as aforesaid, in England, Scotland, 
or /re/and, to re-address, re-direct, send, or deliver all such 
post letters to the assignee, or other person named in such 
order, accordingly ; and the Court may, upon any applica- 
tion to be made for that purpose, renew any such order 
for the like or for any other less period as often as may be 
necessary. 


313. If any bankrupt, (a) at the time he becomes bank- 
rupt, (4) shall, by the consent and permission of the true 
owner thereof, (c) have in his possession, order, or disposi- 
tion (@) any goods or chattels whereof he was reputed 
owner, (¢) or whereof he had taken upon him the sale, 
alteration, or disposition as owner, (7) the Court shall have 
the power to order the same to be sold and disposed of (g) 
for the benefit of the creditors under the bankruptcy; but 
the provisions of this section shall not apply to any transfer 
or assignment of any ship or vessel, or any share thereof, 
made by way of security, duly registered according to the 
provisions of the laws in force for the registering of British 


vessels. (4) 


(a) The order and disposition section of the English Act of 1869 
differed in a very important particular from the Irish. When the 
Act of 1857 was drawn, it is needless to observe, traders alone, as 
defined by s. 90, were liable to be adjudicated bankrupt. ‘‘ Trader” is 
now to be read ‘“ debtor,’ and non-traders are adjudicated bankrupts 
every day. Inthe English Act of 1869, s. 15, sub-s. 5, the distinction 
between trader and non-trader is preserved. The words of the English 
section are: ‘‘ All goods and chattels being at the commencement of 
the bankruptcy in the possession, order, or disposition of the bank- 
rupt, dcing a trader, by the consent.” The restriction, ‘‘ being a 
trader,” is not in the Irish Act, and, therefore, this section applies to 
non-traders as well as to traders; a result probably not contemplated 
by the legislature. ‘The English Act of 1883, which repealed the Act 
of 1869, preserves the distinction between traders and non-traders ina 
different, but I think more stringent, form, the words of s. 45, sub-s. 3, 
being: ‘‘ All goods being at the commencement of the bankruptcy in 
the possession, order, or disposition of the bankrupt z 4ss trade or 
business, by the consent or permission of the true owner, under such 
circumstances that he is the reputed owner thereof; provided that 
things in action other than debts due or growing due to the -Eanknopt 
in the course of his trade or business shall not be deemed goods within 
the meaning of this section.” Under the Act of 1849, the law in 
England, as to reputed ownership, was similar to the present law in 


G 


# 
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Ireland, save only that the Irish section now applies to non-traders. 
Shares in an incorporated company, transferable only by deed, were 
held by the Elouse of Lords in Zhe Colonial Bank v. Whinney, 11 
Ap. C. 426, to be ‘things in action” within the meaning of the 
section of the Act of 1883. 

In ex p. Watkins, re Couston, L. R. 8 Ch. §33, Mellish, L. J., ob- 
served upon the fact that the section of the Act of 1869 applied exclu- 
sively to traders. ‘‘It has not been applied to non-traders ; therefore 
it clearly is for the protection of trade creditors that the section is 
intended.” 

‘* The object of the section,” said Lord Redesdale, in Joy v. Campbell, 
1 Sch. & L. 336, ‘‘ was to prevent deceit by a trader from the visible 

session of property to which he was not entitled.” 

(4) At the time he becomes bankrupt means at the time of the act 
of bankruptcy.— Fawcett v. Fawcett, 6 Q. B. 20. And this is extended 
to any act of bankruptcy capable of supporting the adjudication, though 
such act be prior to that on which the adjudication is founded.—Stans- 
field v. Cubitt, 2 De G. & J. 222. See also Lyon v. Weldon, 2 Bing. 


If goods, the subject of an unregistered bill of sale, remain in the 
apparent possession of the grantor at the time of committing the act of 
bankruptcy, though not at the time of the adjudication, the title of the 
assignees will prevail by relation back.—A/erchant Bank v. Spotten, Ut 
I. L. T.R. 153; I. R. 11 Eq. §86. So if the bill of sale is void as 
against the assignees for defective description of the grantor in the 
affidavit.—/ames v. Macken, re Campbell, 12 1. L. T. R. 161. 

(c) Where the owner is ignorant of the existence of property or of his 
right to it, consent cannot be implied.— Ne A’'awhone’s Trust, 3 Kay & 
{.476. Or where he is unable to take possession of the property 

fore the bankruptcy by imperative circumstances.—Acraman v. Bates, 
2E. & E. 456. 

‘The possession of the servant is the possession of the master.— 
Jackson v. Irwin, 2 Camp. 48. But the goods of a third person seized 
under a distress warrant for rent do not pass to the assignee, though on 
the bankrupt’s premises.— Sacker v. Chidley, 13 W. KR. 690. 

The share of a dormant partner is not within the section where the 
ostensible partner has dod fide carried on the business in his own name, 
and has become bankrupt.—Aeynolds v. Bowley, L. R. 2 Q. B. 474. 
88 to tenants in common, see Airkley © Blagburnv. Hodgson, 1B. & C. 

, OOr. 

A deposit of scrip certificates, without notice to the company, will 
not take them out of the order and disposition of the owner.—e 
Grehan, I. R. 1 Eq. 84. See Assignees of Dunne v. Hibernian Bank, 
I. R. 2 Eq. 82, as to deposit of shares by way of equitable mortgage. 

See also, as to deposit of scrip certificates in the Alliance Gas Com- 
pany, whose shares may be disposed of without the certificates, the 
case of re Stevenson, 27 L. R. Ir. 309. 

Share certificates deposited by a trader with a banker were held not 
to be in his order and disposition under the Act of 1883.—Re Jenkin- 
son, 15 Q. B. D. 441. 
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On the 7th October, 1874, B. mortgaged a policy effected on his own 
life with the L. Co. to P., who, two days afterwards, gave notice to 
the Company. P. being indebted tothe M. Bank, deposited the policy 
and mortgage deed with the Bank in February, 1878; but notice of 
the deposit was not given to the Insurance Company until July, 18So. 
B. filed a petition for arrangement in September, 1877, and under a 
resolution in March, 1878, all the estate and effects were vested in the 
official assignees and a trustee for creditors. P. also filed a petition for 
arrangement in June, 1879, and his estate and effects were likewise 
vested in the official assignees and a trustee. In November, 1879. P- 
and C., who were partners, were adjudicated bankrupts on a creditor's 
petition; and it was held, that at the date of the adjudication the 
policy was in the order and disposition of P. with the consent of the 
true owners.—A’e Power, 11 L. R. Ir. 93. 

A demand of possession by the owner before the act of bankruptcy 
has been held to be sufficient to terminate the *‘ consent.”—Syuith v. 
Topping, § B. & Ad. 6743 Horncastle v. Thompson, 16 L. T.(N.S.) 
774; Erewin v. Short, § ki. & B. 227; ex p. Harris, L. R. § Ch. 48. 

A person having effected two policies of assurance upon his life, on 
the gth of December, 1869, assigned them by a memorandum to the 
trustees of his marriage settlement. He became bankrupt on the 13th 
of December, 1869, was discharged in December, 1870, and died a few 
days afterwards. In January, 1871, the solicitor of the trustees gave 
notice of the assignment to the offices. No notice had been given by 
the assignee. It was held, that the policies at the time of the bank- 
ruptcy were in the order and disposition of the bankrupt.—£-x 2. 
Caldwell, re Currie, L. RK. 13 Eq. 188. 

Debts owing to the bankrupts by customers for goods for which 
bankers who had made advances held bills not accepted by the cus- 
tomers were held to be in the order and disposition of the bankrupts.— 
Re Goetz, Jonas, & Co. [1898], 1.Q. B. 787. 

A delivered to B a policy of insurance on his own life to secure 4 
loan from B, with the intention of yiving B an interest in the sum 
assured. No notice of the transaction was given to the insurance 
office. eld, that the policy remained in the order and disposition of 
A, and that, on his bankruptcy, his assignee was entitled to recover it 
from B.—Green v. Jusham, L. R.2C. P.§25. See Gzbson v. Overbury, 
7M. & W. 555. 

Verbal notice of assignment of shares in a Juint Stock Company was 
held sufficient to take the shares out of the order and disposition of the 
bankrupt, the assignor, by whom the notice was given.—Z-x 9. Ag7# 
Bank, re Worcester, L. R. 3 Ch. 555. 

In 1845 R. effected a policy for £1,000 upon his life, and assigned 
it by way of mortgage to G. In 1858 W. (who was G.’s attorney) 
went to the office to pay a premium, and to confer with the secretary 
upon other business connected with the office, and then informed him 
at the assignment. In 1862 R. became a bankrupt, and he died 2 
1871. After the death of R., the office for the first time had notice of 
his bankruptcy.—It was held, upon a special case, that the conversa: 
tion between W. and the secretary in 1858 was a sufficient notice to the 
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office that the policy had been assigned, and was not in the order and 
disposition of K.; the statute requiring such notices to be in writing 
not being at that time in existence.—A“letson v. Chichester, L. R. 10 
C. P. 319. 

Notice of an assignment of a policy of insurance was posted to the 
chief office of the insurance company, in London, which there was 
some evidence to show that it did not reach. The insured person was 
afterwards adjudicated a bankrupt, and soon afterwards died. The 
assignees claimed the policy ; but it was held, that the mere posting of 
the notice was sufficient to prevent the policy from being in the order 
and disposition of the bankrupt by the consent and permission of the 
true owner thereof.—Ae Aichkey, 1. R. 10 Eq. 1173 101. L. VT. R. 123. 

An interpleader issue was directed to try who was entitled to the 
proceeds of a policy of insurance in the apparent possession of a bank- 
rupt, though no order for sale had been made.—Fal/lon v. Britannia 
Medical and General Insurance Company, 1. Rout Eq. 1573 11 I. L. 
T. R. 73. Seeex p. Caldwell, re Currie, L. R. 13 Eq. 188. 

The creditors ofa trader who had filed a liquidation petition resolved 
that he should have his discharge when they had received 2s. in the 
pound on their debts. ‘The estate realized only half that sum. The 
debtor went into business again, contracted new debts, and filed a 
second petition. It was held, that in the absence of positive evidence 
that the trustee or the creditors under the first petition were aware of 
the subsequent trading, they were entitled in priority to the new credi- 
tors to the assets acquired by the debtor in the course of his trading, 
to the extent necessary to make up the 2s. in the pound; and that it 
could not be assumed that the old creditors intended that the debtor 
should trade again in order to be able to pay the 2s. in the pound.— 
Ex p. Ford, re Caughey, 1 Ch. D. §21. The question raised in the 
case under this section was whether the property acquired by the 
debtor was in his order and disposition with the consent of the trustee 
in the first liquidation. Cockburn, Ch. J.—The question was entirely 
one of fact. ‘‘If the goods were in the order and disposition of the 
debtor with the consent of the trustee, they must have been so to his 
knowledge ; for consent presupposes knowledge.” Jessel, M.R., said 
the words implied more than knowledge : ** There must be a voluntary 
allowance on the part of the true owner of that mode of dealing with 
the property.” 

A debtor on the eve of insolvency being pressed for payment bya 
creditor, wrote a letter purporting to transfer to him 500 tons of coal 
lying at his wharf, the proceeds of which he agreed to hand over to 
the creditor till his debt was discharged. On the following day the 
debtor filed a petition. The next day the creditor, not having heard 
of the filing of the petition, but suspecting that the debtor was in- 
solvent, made a formal demand for the coals, and sent a man to take 
possession of them, who was forcibly ejected by the debtor. The letter 
was registered under the Bills of Sale Act, and a resolution was after- 
wards passed by the creditors agreeing to a liquidation. It was held, 
that the letter operated as an equitable assignment of the coals, and 
although it was intended that the coals should remain in the possession 
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Sec. of the debtor, yet the creditor had a right to demand possession of 
CCCxIII. them if he suspected the insolvency of the debtor ; and that when that 
was done, they ceased to be in the order and disposition of the debtor 
with the consent of the true owner.—£x p. Afontagu, re O' Brien, 

1 Ch. D. §54. 

A trader executed a bill of sale of his stock-in-trade in his shop and 
his furniture in his dwelling-house to secure adebt. The shop and the 
dwelling-house were situate in different streets in the same town. An 
agent of the bill of sale holder took possession of the stock-in-trade 
just before the debtor filed a liquidation petition, but he did not take 
possession of the furniture till after he had received notice of the filing 
of the petition —e/d, that the possession taken of the stock-in-trade 
operated as a withdrawal of the consent of the mortgagee to the furn- 
ture remaining in the debtor’s order and disposition. The day before 
the possession was taken the mortgagee had instructed his agent to go 
and take possession of the property. Semd/e—That the giving of these 
instructions amounted to a withdrawal of the mortgagee’s consent to 
the property remaining in the debtor’s order and disposition.—A’‘e S. /- 
Estick ; ex p. Phillips ; ex p. Alexander, 4 Ch. D. 496. 

The grantee of a bill of sale and the trustee in bankruptcy of the 
grantor were in concurrent possession of the property comprised in it. 
The grantee had taken possession first. The trustee impeached the 
validity of the bill of sale. Before the question of its validity had been 
decided, the grantee forcibly removed part of the property.—Aeld, 
that, notwithstanding the fact that the grantee had taken possession 
first, the removal was an unlawful act, and that the grantee must pay 
the trustee’s costs of a motion to compel the restoration into the joint 
possession of the property which had been removed. The executrix 
of a trader, who was also his residuary legatee, continued after his 
death to carry on his business ostensibly as her own. It was held, that 
the assets of the business in the hands of the executrix were not im- 
pressed with any trust in favour of the testator’s creditors, and con- 
sequently that, on her second marriage, such of those assets as remained 
in specie, as well as the property into which the rest had been con- 
verted, passed to her second husband.—A’e Fells, ex p. Andrews, 4 
Ch. D. 509. 

A vendor who has not been paid for his goods, and retains them 
pursuant to an arrangement until he is paid for them, has a right to 
keep ee as against the assignees of the vendee.—ARe Griléert, 71. J. 
(N. S.) 121. 

The rights and priorities zuter se of holders of bills of sale may 
sometimes come to be decided in the Bankrupt Court. See ex # 
Allen, re Middleton, L. R. 11 Eq. 209. 

Where the trustees named ina settlement of property of a persoa 
who afterwards becomes bankrupt have never executed or had any 
knowledge of the settlement, or, on being informed of it, decline the 
trusts, the beneficiaries, and not the trustees, are the “true owners” 
for the purpose of giving the necessary ‘‘ consent and permission” to 
the property being in the ‘order or disposition” of the bankrupt 85 
“reputed owner ;” and such consent and permission can only be effec- 
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tually given by the beneficiaries when they are persons capable of 
giving it, and not, for instance, married women restrained from anticipa- 
uon or infants.—Ae Wills’ Trusts [1892], 2 Ch. 564. 

(2) In ex p. Dorman, re Lake, L. R.8 Ch. §1, it was decided, that 
in order to bring goods in the order and disposition of the bankrupt 
within the section, they must be in the sole possession and sole reputed 
ownership of the bankrupt. There were two partners, one of whom 
was an infant. The firm committed an act of bankruptcy, and the 
adult partner was adjudicated bankrupt. It was held, that machinery 
and trade fixtures inthe house where the business was carried on, which 
belonged to the landlord, and were, with his consent, in the possession 
of the firm, did not pass to the trustee in the bankruptcy. 

In order to exclude the operation of the clause, actual and apparent 
possession of the goods taken by a friendly holder of a bill of sale is 
sufficient. —Zx ~. National Guardian Company, in re Francis, 10 
Ch. D. 408. 

If the goods comprised in an unregistered bill of sale are, at the time 
of the filing of a bankruptcy petition against the grantor, in the actual 
visible possession of the sheriff under an execution, issued either by the 
grantee or by a third person, they are not, even though the grantee has 
himself taken no possession, in the ‘‘apparent possession’? of the 
grantor.—£-x 9». Saffery, re Brenner, 16 Ch. D. 668. 

In an action to enforce an agreement by B, an inn-keeper, to give a 
bill of sale of his furniture and effects, A obtained the appointment of 
a receiver, who entered into possession on the 16th of March, 1876, 
and served the customers. During the night B absconded, and next 
day (the 17th of March) filed a liquidation petition, under which a 
receiver was appointed in bankruptcy. The two receivers remained in 
joint possession. It was held, that the possession of A’s receiver had 
taken the goods out of the order and disposition of B at the time of 
his bankruptcy; and accordingly, that the title of A prevailed over 
that of B’s trustee in bankruptcy.— Zaylor v. Eckersley, § Ch. D. 740. 

B. held a registered bill of sale on the furniture in W.’s hotel, and 


demanded, but did not obtain, possession on Feb. 2, being referred by - 


W. to his solicitor, at whose office a meeting was arranged for Feb. 5. 
On Feb. 3rd W.absconded. On the 5th B. took possession, and on the 
oth W. was adjudicated bankrupt. b. remained in possession, and it 
was assumed by him and by W.’s assignees that his bill of sale was 
valid ; and B. made payments for gas and rent, and the Court having 
ordered a sale of ‘‘the hotel premises” as a going concern, he was in- 
duced to bid for them, on the understanding with the solicitor for the 
assignees that he should have credit for the amount due. Another 
bidder purchased, and B. was treated as a necessary party to the con- 
veyance. It was held, that the demand of possession was insufficient 
to negative B.’s consent to the goods remaining in the possession of 
W., but that the order for sale was not sufhcient, as it did not specify 
the goods; and that the assignees were estopped from disputing B.’s 
right to rank as a secured creditor—Zx p. Brunker, re Walshe, 12 
I. L. T. R. 87. 

A husband in insolvent circumstances executed a bill of sale of furni- 
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_ See. ture to a trustee for his wife, to secure the payment to her of £4285 for 
CCCXIIT. her separate use. The wife, then of age, in consideration of the bill of 
aad sale, concurred in a conveyance of freehold property of hers (value 
4,50) which had been sold when she was under age. The furniture 
remained in the house occupied by husband and wife until the hus- 
band’s bankruptcy. It was held, that the execution of the bill of sale 
amounted to a purchase of the wife’s concurrence in the conveyance ; 
that the possession was consistent with the terms of the bill of sale; and 
that the wife’s trustee was entitled to the furniture—£x 2. Cox, re 
Reed, 1 Ch. D. 302. When by an ante-nuptial settkement money of 
the intended wife was settled to be laid out on furniture, on the bank- 
ruptcy of the husband, furniture purchased with the money is bound by 
the trusts of the settlement, and does not pass to the assignee.— /amies 

v. Wharton, re Mason, 12 1. L. T. R. 181. 

(e) As in order that the goods of a third party should pass to the 
assignee in bankruptcy, the bankrupt must have been the reputed 
owner of them, it is frequently necessary to consider the effect of trusts, 
usages, and notorious trade customs in dealing with such cases. The 
‘three years’ system ”’ of hiring pianofortes was held sufficiently estab- 
lished as a custom.—Ae Blanshard, ex p. Hattersley, 8 Ch. D. 601; 
re Mason, 12 1. L. T. R.1813 and ex p. Pallester & Son, re Dunne, 
251.L.T. R. 85. So the custom of hiring out sewing-machines—£x ?. 
Singer Co., re Blackwell, 12 1.L.T.R. 573 and, on the other hand, a 
billiard-table hired to and to become bankrupt’s property by payment 
of monthly instalments, held to be in his order and disposition, n0 
custom of hiring on such a system having been proved.—A¢ S4aw, 
I. R. rr Eq. 633; 11 1. LT. R. 167; Wilmot v. Alton [1897], 1 Q. B.17- 
See also ex fp. Turguand, re Parker, 14 Q. B. D. 636. 

In ex p. Brooks, re Fowler, 23 Ch. D. 261, it was held that the fact 
that it is the custom of furniture dealers to let out furniture on a three 
years’ hiring and purchase agreement does not disentitle the general 
public to assume that an ordinary householder is the real owner of the 
furniture which is in his house. But in Crawcour v. Salter, 18 Ch. D. 
30, it was decided that the custom of hotel-keepers to hold their furm- 
ture on hire is now so well established that it ought to be taken judicia 
notice of. See ex p. Powell, re Matthews, 1 Ch. D. 501, in which It 
was held that where a custom of holding certain goods on hire is relied 
on to take the goods out of the order and disposition of a bankrupt, 
the custom must be one which the ordinary creditors of the bankrupt 
may be reasonably presumed to have known. Such custom may 
proved either by reported cases, or by evidence of the custom as oa 2 
question of fact. 

Re Peel, ex p. Crossley [1894], 1 I. R. 235, was the case of the 
hiring of an Otto gas engine. The agreement was of a complicated 
character, and gave the Messrs. Crossley several options if the stipu- 
lated hire was not regularly paid. But the Court of Appeal held, 
reversing a decision for the assignees in the Court below, that it was 
Bab that there was a well-known custom of hiring. ‘Once it become 

nown to people who give credit, through a well-known alteration 2 
the usages of commerce, that any particular class of movables on aty 
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person’s premises are probably not his property, it becomes plain that 
the apparent possession of such articles can no longer be a ground for 
giving credit.’.—/er F1TZGIBBON, L.J.—Affirmed by the House of 
Lords, sub nom. A1‘Entire v. Crossley Brothers (1895j, Ap. C. 457. 

In ex p. Pallester, re Dunne, 25 1.L. T. R.35, the existence of a 
custom to hire printing-machines was taken as proved, and was held 
to take such a machine out of the section. See also ex p. Blanushard, 
8 Ch. D. Gor; ex p. Crawcour, 9 Ch. D. 4203 ex p. Stooke, 
20 W.R. 905. 

The custom of agistment is notorious, and therefore no presumption 
of ownership can arise in the case of stock on the lands of a farmer.— 
Re Burke, 19 L.R. Ir. 564; ex p. Huggins, re Woodward, 54 L.T. 683. 

In the case of Emerson v. Barnett, re Hawkins, 20 W. i. 110, the 
bankrupt had hired furniture, nearly two years before the adjudication, 
from Barnett. There was a provision in the memorandum of agree- 
ment, that if he should become bankrupt, Barnett should be at liberty 
to resume possession of the goods. The agreement was not registered 
under the Bills of Sale Act. At the date of the bankruptcy, Hawkins 
was still in possession; and the trustees under the bankruptcy took 
the goods. The true owner did not hear of the bankruptcy until the 
next day. The Chief Judge held that the Bills of Sale Act did not 
apply, and that the furniture was not in the order and disposition of 
the bankrupt with the consent of the true owner, as the bankrupt could 
not have used it as his own without a direct fraud. 

A custom of trade by which goods are left in the possession of 
persons to whom they do not belong must, in order to exclude the 
doctrine of reputed ownership, be a custom known in business gener- 
ally, and not merely to persons dealing in a particular market.—Ze 
Goetz, Jonas, & Co. [1898], 1 Q. B. 787. 

In order to establish the existence of a general lien on the ground of 
usage or custom of a trade, it must be shown that it was so universally 
acquiesced in that everybody in the trade knew of its existence, or could 
have ascertained it on inquiry. Linen-dyers and finishers in the North 
of Ireland have no general lien by usage or custom of their trade, 
enabling them to detain fabrics delivered to them to be dyed or finished 
for a general balance of accounts arising from work done in the course 
of their employment.—Ae Spotten, ex p. Provincial Bank, 11 I. L. 
T. R. 105. 

The case of ex p. North-Western Bank, re Slee, L. R. 1§ Eq. 69, 
came before the Court by way of appeal from an order of the County 
Court Judge at Liverpool, and is of considerable mercantile import- 
ance :—S. was a customer of the N.-W. Bank, and obtained a loan of 
£7,000 from the bank, on the security of certain wools specified in the 
letter of hypothecation which he delivered at the time to the bank. S. 
promised at the same time that the dock warrants for delivery of the 
wool would be sent to the bank on the day following. The warrants 
were not sent; and a day or two afterwards, S. left his home under 
circumstances of suspicion, partly accounted for by the habits of S. at 
that season of the year. The bank, meanwhile, endeavoured to obtain 
the warrants from a clerk of S., and, failing in obtaining these, 
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obtained the keys of the warehouse, the wools being at the time in it. 
On the day after the bank’s taking possession, S. was adjudicated a 
bankrupt. It was contended that the letter of hypothecation came 
within s. 7 of the Bills of Sale Act, and was ‘‘a declaration of trust 
without transfer ;”’ but the Judge overruled this objection, and decided 
that the letter created a good equitable charge, and did not require 
registration. It was also contended that the goods were within the 
order and disposition of the bankrupt; bnt this was also overruled, 
there being no ‘‘ consent of the true owner.” 

Ex p. Bolland, re Couston, 20 W. R. 981, was also a case of reputed 
ownership without the consent of the true owner. Purchasers of spirits 
had left the goods in the vendor’s possession ‘‘ in bond ;” a cheque was 
sent for the amount required to “clear” the spirits, with instructions 
to clear and forward. ‘That, however, was not done, and six days after 
despatch of this letter, the vendors became bankrupt. The Chief 
Judge, reversing a decision of the Liverpool County Court, held that 
the goods passed under the bankruptcy, as in the order and disposition 
of the bankrupts, with the true owner’s consent ; and relied on Knowéds 
v. Horsfall (§ B. & Ald. 134), a case decided on the same custom as to 
bond-storing. An appeal was, however, taken from the decision of the 
Chief Judge; and the Lords Justices reversed him.—£Z-x p. Watéins, re 
Couston, L. R. 8 Ch. 520. The Lords Justices held that the vendors, 
the firm who had ‘‘ bonded” the goods, were the proper persons from 
whom to demand them, and not the Government warehouseman. Thus 
the case was brought within the principle of Smzth v. Topping, 
6 B. & Ad. 674, that, demand having been made, and the failure to 
get the goods being attributable to no fault of the true owner, the goods 
were no longer in reputed possession of the banknupt with the true 
owner’s consent. See zu re Hughes, 12 I. Ch. R. 450. 

In ex p. Lovering, re Jones (No. 2), L. R. 9 Ch. 621, the case of 
ex p. Watkins was distinguished. A draper in London, being the 
owner of household furniture which was in his dwelling-house and 
shop, signed a written agreement by which he sold the furniture to a 
furniture dealer, and hired it back at a rent of 12s. 6d. a-week. He 
remained in occupation of the furniture under the agreement for more 
than four years, and then filed a petition for liquidation, It was held 
that the furniture was in the order and disposition of the debtor, as the 
reputed owner, and that the trustee was entitled to it. See imghan 
v. Biegs, 1 B. & P. 82; Lingard v. Messiter, 1 B. & C. 3083 Priestley 
v. Pratt, L. R. 2 Ex. 1013 re 7. Hughes, 7 1. J. (N. S.) 36; and ex p. 
Harpur, re Smith, 9 1. L. T. R. §2. 

See two excellent articles on the hire and sale system in rsth I. L. T. 
and S. J. at pp. 601 and 609. 

When a trader is in possession at his place of business of articles not 
in their nature connected with his business, and the trustee in his bank- 
ruptcy claims the articles, on the ground that the bankrupt was the 
reputed owner of them, much stronger evidence will be required to 
prove the reputed ownership than in the case of articles connected with 
the business, the inference from the nature of the articles being that 
they are not connected with the business. —Zx p. Lovering, re Murrell, 
24 Ch. D. 31. This case was decided under the Act of 1869. 
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The plaintiff was appointed trustee under a liquidation commenced 
upon the joint petition of B. and S., partners in trade. B. had separate 
creditors, and his separate assets consisted of furniture in his dwelling- 
house. No resolution was ever made for closing the first liquidation, 
nor was any certificate ever granted by the separate creditors of B. ; 
but a certificate had been granted by the joint creditors. The plaintiff, 
as an act of indulgence towards B., allowed him to remain in pos- 
session of the furniture for some years, and at last B. mortgaged it, 
together with other furniture subsequently acquired, to the defendants, 
to secure the sum of £500. The defendants took possession of the 
furniture, and B. afterwards presented a second petition for liquidation. 
The furniture having been sold, the plaintiff sued to recover the pro- 
ceeds. The trustee under the second liquidation disclaimed all interest 
in the furniture. Held, that the plaintiff was entitled to the proceeds 
of the sale: for, first, even if the furniture had vested in the trustee 
under the second liquidation pursuant to the Bankruptcy Act, 1869, he 
alone, and not the defendants, could enforce the title created in him by 
that enactment; secondly, no laches could be imputed to the plaintiff 
as trustee, inducing the defendants to lend money to B. under the belief 
that the furniture was his own; and thirdly, the certificate of discharge 
granted by the joint creditors to the partners did not set B. free from 
his separate liabilities. —A/egey v. /perial Discount Co., Limited, 
3 Q. B.D. 711. 

Trade fixtures seizable under a fi. fa. will pass to the assignees under 
this clause, in case of bankruptcy.— Ae Tracey, 11 I. J. (N.S.) 100. 

See further as to fixtures Freshuey v. Carrick, 1 H. & N. 653; 
Climie v. Wood, L. R. 4 Ex. 328; re Richards, L. R. 4 Ch. 630; 
Cullwick v. Swindell, L. R. 3 Eq. 249; Longbottom v. Berry, L.R. § 
Q. B. 123; Holland v. Hodgson, L. R. 7 C. P. 328; 7cbd v. Hodge, 
L. R.5 C. P. 73; and ex p. D’Eresby, re Thomas, 44 L. T. 781. 

The lease of a shipbuilding yard and the trade fixtures therein were 
assigned to a shipbuilder, to hold the leasehold premises for the residue 
of the term granted by the lease, and to hold the trade fixtures abso- 
lutely. He deposited the lease and the assignment with his bankers as 
security for advances made by them to him. No memorandum of 
charge was executed. The mortgagor afterwards filed a liquidation 
petition. The bankers had not taken any possession of the trade 
fixtures, and it was held that, as against the trustee in the liquidation, 
the bankers had no title to the trade fixtures.—Ae Zrethonan, ex p. 
Tweedy, 5 Ch. D. 559. 

The doctrine of reputed ownership has no application in a case of 
distress, where the bankruptcy takes place after seizure and before sale ; 
for the distress does not make the landlord owner of the goods.—fRe 
Stockton Iron Furnace Co., 10 Ch. D. 335. 

Reputed ownership is a question of fact.—dwards v. Scott, 1 
M. & G. 962; Hamilton v. Bell, 10 Ex. §45; Acraman v. Bates, 29 
L.J.Q. B. 78; 2 E. & E. 456. But see Sty v. Smith,2 M. D. & D. 
219. 

(/) Choses in action are within the Irish section as they were in 
the older English Acts; and cases like ex p. Rensburg, re Pryce, 4 
Ch. D. 685, have no application in Ireland. 

AA 
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The distinction between choses in action and an assignment of an 
equitable interest in land was considered in Daniell v. Freeman, 1. R. 
11 Eq. 233, 638. The Master of the Rolls decided that where notice 
to trustees of an assignment of a chose in action is essential to complete 
title in the case of a particular assignee, notice, as a general rule, is 
equally essential to complete the title as against the assignees in bank- 
ruptcy of an assignor. His decision was reversed solely on the ground 
that there had been no order by the Court of Bankruptcy to sell the 
choses in action. 

The goods must be such as the party suffered the trader to sell as his 
own.— Mace v. Cadell, Cowp. 232. 

Goods left in the custody of a gratuitous bailee do not pass to the 
assignees on his being adjudicated bankrupt, in the absence of any 
evidence that he obtained credit by the possession of them.—e 
M Parland, ex p. Murphy, 31 L.R. 1. 465. 

The fact that a party has agreed to sell goods on commission may be 
pore by oral evidence, though the terms as to payment may have 

en reduced into writing. —Waitheld v. Brand, 16 M. & W. 282. 

Goods of another in the hands of a factor who became bankrupt are 
held in trust for the owner, and do not pass to the assignees. — Garrad 
v. Culham, Bul. N. P. 423 ex p. Chion, 3 P. Wms. 187, n.; Godfrey - 
v. Furzo, ib. 186. But the factor has his lien for his general balance.— 
See Mace v. Cadell, Cowp. 232. 

If the poods are sold, the principal may recover the price from the 
purchasers.—Scrimshire v. Alderton, 2 Str. 1182. 

He may recover the price if it comes to the hands of the assignees.— 
Ex p. Murray, Cooke, 484. 

The doctrine of reputed ownership does not extend to goods dis- 
trained by a landlord.—Xe Stockton Iron Furnace Company, 10 Ch. 
D. 335- 

Goods were consigned by manufacturers under an agreement which, 
in the opinion of the Court, made the consignees, not purchasers of the 
goods, but agents of the manufacturers for their sale. The agents 
described themselves, upon a brass plate which was affixed at their 
place of business, and also upon the invoices which they used. as 
‘‘ merchants and manufacturers’ agents.” They acted as agents in the 
same way for several other manufacturers. It was held, that the cred- 
tors of the agents had notice of the agency sufficient to exclude the 
operation of the reputed ownership clause, and the trustee was orde 
to deliver up to the manufacturers goods of theirs in the possession 
the agents, in specie, at the commencement of their liquidation, and to 
pay the manufacturers the proceeds of the sale of their goods which had 
been sold.—£-x p. Bright, re Smith, 10 Ch. D. 566. 

A horse-dealer supplied a customer with a pair of horses, for which 
she paid £170, but finding the horses not according to warranty, she 
returned them. Thereupon the dealer sent another pair no better than 
the former, requesting the customer to keep them until he could furnish 
her with a better pair. This she did, until the dealer became bankrupt 
without having repaid the £170, when it was found that the horse 
did not belong to him, but to an employer, for whom he was agent to 
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sell, but not to pledge horses. It was held, that the horses were in the 
bankrupt’s order and disposition, and that the customer could not 
enforce a lien on them as against the trustee.—E-x p. Noy, re Sillence, 
7 Ch. D. 70. 

S., who had for many years traded as a timber merchant in his own 
name, entered into an agreement with F. & Co., who were also timber 
merchants, to carry on his business thenceforth as their agent, at a 
remuneration by way of a share of profits, The business was thenceforth 
carried on under this agreement, but in the name of S. as before. S. 
dealt with the timber in his possession as if he were the absolute owner 
of it, and there was nothiny done to inform the outside world of the 
change which had taken place. In the course of the business, F. & Co. 
drew bills on S., which he accepted in his own name to be protected 
by F. & Co. Both F. & Co., and afterwards S., filed liquidation 
petitions. Before S.’s liquidation, F. & Co.’s trustee demanded the 
timber in his hands, which was refused. It was held, that to the extent 
of the current bills S.’s estate had a lien on the timber.—Ae Fawcets, 
ex p. Buck, 3 Ch. D. 795. 

In Harris v. Truman, 7 Q. B. D. 340, 9 Q. B. D. 264, the malting 
agent of the defendants absconded and was made bankrupt. He left 
barley, value £22,000, and malt, value £35,000, on the premises ; but 
it had been purchased for the defendants, and the bankrupt had drawn 
considerably larger sums of their money to purchase the barley. The 
trustees in bankruptcy claimed the barley and malt ; but it was held, 
that they could not recover, the relation between defendants and the 
bankrupts was that of principal and agent, the property in the barley and 
the malt had vested in the defendants, and that the barley and the malt 
were not in the order and <clisposition of F., as the reputed owner 
thereof, it being notorious that “ malting agents” are in many instances 
not the owners of the barley and malt on their malting premises ; and 
also on the further ground that the moneys advanced by the defendants 
to provide for the purchase of the barley were impressed with a trust ; 
that F. was a trustee for the defendants, to the extent of the sums 
advanced by them, of such barley and malt; that F. could not have 
set up his own breach of trust, or have been heard to allege that the 
barley was bought otherwise than according to the authority given to 
him by the defendants; and that the plaintiff, as F.’s trustee, could 
not in this respect stand in a better position than F. himself. 

Goods in the bankrupt’s possession as executor are not within the 
section.— Zax p. Elis, 1 Atk. 101; Farr v. Newman, 4 T. R. 629; 
Howard v. Jemmet, 3 Burr. 1369; Zaylor v. Plumer, 3 M. & S. 562. 
But see Fox v. Fisher, 3 B. & A. 135, and Atéchen v. Lbbetson, LoR. 
17 Eq. 46. 

Where there is a valid agreement to pay over the amount ofa verdict 
in an action in which the debtor is plaintiff, to a creditor, the operation 
of the section is prevented.—Ae Anowles, 1 L. R. Ir. 251. 

(g) The goods and chattels of the bankrupt pass to the assignees by 
adjudication in bankruptcy, under s. 267. But the goods and chattels 
of others, in his reputed ownership, do not pass to the assignees until 
the Court makes an order to sell or dispuse of them. See Hes/op v. 
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Baker, 6 Ex. 740, and 8 Ex. 4113 ex p. Heslop, re Atkinson. 1 D. M. 
& G. 477. The order should give a specific description of the goods. 
—Quatermaine v. Bittleston, 13C. B.133. Tt may be made ex parte—ib. 
But the person supposed to be the true owner need not be named. — 
Freshney v. Carrick, 1 H. & N. 653. The order relates back to the 
act of bankruptcy.—es/op v. Baker, 8 Ex. 41. 

In Bradley v. James, 1. R. to C. L. 44t, 10 T. L. T. R. 180, a policy 
of insurance had been effected by M., and assigned by a post-nuptial 
settlement to trustees, of whom the plaintiff was the survivor. M. 
became bankrupt, and notice of the adjudication was served on the 
Insurance Company by the assignees, who claimed the policy. The 
trustee gave no notice of the assignment till after the adjudication, and 
he then served a notice in conformity with 30 & 31 Vict., c. 144. On 
an interpleader issue being tried, the following points were decided : 
(1) That the adjudication did not vest the policy in the assignees, and 
in the absence of an order for sale, the plaintiff was entitled as against 
them. (2) That the validity of the notice by the trustee, though after 
adjudication, was not affected by the possibility of the assignees obtain- 
ing an order for sale, and (3) That an order empowering the assignees 
to intervene in the action brought by the trustee against the company, 
had not the effect of an order for sale. 

A policy of insurance containing a condition that all notices of assign- 
ment should be given ‘‘in writing at the principal place of business” 
of the company, which was in London, was assigned to M. No notice 
of assignment was given at the head office. The assured person was 
the manager of the company in Dublin, and became bankrupt. It was 
held that the policy was in his order and disposition.—Ae &. F. 
Young, 25 L. R. Ir. 372. See re Malet’s Trust, 17 L. R. Ir. 424, and 
Re Power, 11 L. R. Ir. 93. 

In an action against a sheriff for wrongful seizure and sale, under 
colour of a #. /a., of goods of the plaintiff, it was pleaded that pnor to 
the seizure and sale the goods were in the possession of one K., who, 
prior to the seizure and sale, committed an act of bankruptcy, and was 
adjudged a bankrupt ; and that the sheriff paid the proceeds of the 
sale into the Court of Bankruptcy, which Court ratified and confirmed 
the sale, and accepted the said money for the benefit of the said credi- 
tors. On demurrer this was held a good defence.— Blake and Govdyear 
Co. v. AJoore, 8 L. R. In. 95, 15 I. L. T. R. 60. The Court assumed 
that the ratification of the sale was equivalent to an order to sell. 

In Daniell v. Freeman, 1, Ro it Eq., at p. 650, Christian, L. J. 
observed that orders for sale, though made ex parte, should be by no 
means made as of course. 

(4) ‘the transfer and transmission of ships, and shares in ships. are 
regulated by the 17 & 18 Vict., c. 104, ss. 55 to 65 ; and mortgage of 
ships by the same statute, 5s. 66 to 75. 

See Married Women’s Property Act, 1882, s. 10, as to gifts, Kc. by 
husband to wife, and remaining in his reputed ownership. 
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It has been considered advisable to include in this edition the text of 
the two statutes which now regulate the law as regards Bills of Sale in 
Ireland, viz., the Bills of Sale (Ireland) Act, 1879 (42 & 43 Vict., c. 
§0), and the Kills of Sale Amendment Act, 1883 (46 Vict., c. 7). In 
considering decisions in England, it will be well to note that the Irish 
Act of 1879 is practically identical with the English Act of 1878, and 
that the Irish Act of 1883 is practically identical with the English Act 
of 1882. In so far as those statutes affect questions of bankruptcy law, 
I refer to some of the decisions. The following points should be borne 
in mind :— 

1. In the present Bills of Sale code, as in the Act of 1854, assign- 
ments for the creditors of the person making or giving the same are 
declared not to be included in the expression “ bill of sale.” 

2. Fixtures and growing crops are ‘‘ personal chattels,” when 
separately assigned ; but not when assigned with an interest in the land 
or buildiys in which the fixtures are, or the land on which the crops 
are growing. 

3- Trade machinery is ‘‘ personal chattels,” however disposed of. 
See the definition of trade machinery in the Act of 1879. 

4. By s. 20 of the Act of 1879, chattels comprised in a duly registered 
bill of sale are taken out of the order and disposition section, s. 313 
(1857). Buts. 15 of the Act of 1883 repeals s. 20 of the Act of 1879, 
with the following proviso :—‘‘ But this repeal shall not affect the 
validity of anything done or suffered under the principal Act before the 
commencement of this Act.” The Act of 1879 came into operation 
on rst November, 1879, and the Act of 1883 commenced on the Ist 
August, 1883. Ins. 3 (1883) it is also declared that the Act shall not 
apply to bills of sale given otherwise than by way of security for the 
payment of money, from which it would seem that s. 20 (1879) is still 
in force as to bills of sale given not by way of security for the 
payment of money. : 

5. Goods and chattels comprised in a valid bill of sale, by way of 
security for the payment of money, duly registered, are now subject to 
the order and disposition section, just as they were under the Act of 
18 

6. A bill of sale is void as against the assignees in bankruptcy if it is 
not duly attested and registered. S. 8 (1883). 

7. A bill of sale is void except as against the grantor— 

a. As regards goods not scheduled in an inventory. S. 4 (1883). 
&. As regards goods of which the grantor was not true owner. 
S. § (1883). 

8. A bill of sale is void which does not truly set forth the considera- 
tion for which it is given. S. 8 (1883). 

g. A bill of sale is void if made or given by way of security for the 
payment of money by the grantor, unless made in accordance with the 
statutory form. S. 9 (1883). 

10. A bill of sale is void if given in consideration of any sum under 
£30. S. 12 (1883). 

The power of the grantee to seize or take possession of the goods 
comprised in the bill of sale is limited by s. 7 of the Act of 1883. The 
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position of the grantee is certainly more hazardous under the existing 
Jaw than under the Act of 1854. 

The position of the grantee under the Act of 1854 (17 & 18 Vict. 
c. 36, Eng.; 17 & 18 Vict., c. §5, Ir.) is illustrated by the case of Badger 
v. Shaw, 2 E. & E. 472; 29 L. J. Q. B. 73, where the assignees of a 
bankrupt took possession of goods which had passed to the plainuff 
under a bill of sale. The plaintiff relied on the registration of the 
instrument; but as he had left the goods in the possession of the 
bankrupt, he was held not entitled to recover. See also the cases of 
Stansfeld v. Cubitt, 2 De G. & J. 222; Spackman vy. Alilier, 12 C. B. 
(N.S.) 6593 and re O'Connor, 27 L. T. 27. 

There are other cases to which it is advisable that reference should 
be made, some of which are not altogether in apparent harmony with 
the older decisions. Ashton v. Blackshaw, L. R. 9 Eq. 510, was a case 
in which a married woman gave up a large sum of money to her hus- 
band, upon the understanding that he would settle his furniture, as the 
money had been settled, to her separate use. An assignment was 
accordingly made of the furniture to a trustee for the wife ; but it was 
not registered. The Vice-Chancellor held, that as the law provided 
that the bill of sale should be registered, the title of the assignees must 
prevail. Commenting on this case, the editors of Prideaux’s Convey- 
ancing say (7th edition, p. 674): ‘‘The judgment of the Vice-Chancellor 
contains some statements as to the application of the doctrine of reputed 
ownership which cannot be sustained in the face of a long senes of 
opposite decisions.” Bacon, C. J., in bankruptcy, however, followed 
this decision in ex p. Homan, re Broadbent, L. R. 12 Eq. 598; the note 
of which is as follows :—“ An agreement to give a bill of sale need not 
be registered under the Bills of Sale Act (17 & 18 Vict., c. 36). Where 
a bill of sale was executed in July, 1870, in accordance with an agree- 
ment made in October, 1868, and the grantor filed a petition for 
liquidation on the same day, but after the execution of the bill of sale, 
and the bill of sale was registered within twenty-one days—Held, that 
the title of the holder of the bill of sale must prevail over that of the 
trustee. Goods in the possession of a person at the time of his bank- 
ruptcy, subject to a bill of sale which entitles him to possession until 
demand of debt or default, are not in his order and disposition.” The 
judge justly said that the question involved carried the rights of a 
holder of a bill of sale to their greatest limit. It may be questioned 
whether they were not carried too far; and, indeed, in a later case, the 
same judge said that his observations had been misunderstood. See 
ex p. Harding, re Fairbrother, L. R. 1§ Eq. 223. 

In ex p. Harris, re James, L. R. 19 Eq. 253, H. took a bill of sale 
over the goods of J. after notice of an act of bankruptcy by J. ‘The 
bill of sale was duly registered, and the consideration for it was partly 
money advanced to pay off two prior bills of sale, and partly cash due 
for goods sold to J. J. was afterwards adjudicated a bankrupt, and 
the trustee was declared entitled to the goods, subject to the amount 
advanced in respect of the prior bills of sale. 

A bill of sale was executed on 2nd May, and duly registered. The 
grantee did not demand possession until June 15th. The goods had 
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been seized on the 5th of June by the sheriff, under an execution issued 
by another creditor, and on the 13th of June the debtor had filed a 
liquidation petition. The sheriff remained in possession till the 2oth 
of June. It was held, that the sheriff's possession being wrongful as 
against the mortgagee, did not prevent the goods from being in the 
order or disposition of the debtor at the commencement of the liquida- 
tion, and that they consequently passed to the trustee.—£x p. Edey, re 
Cuthbertson, L. R. 19 kq. 264. See Barrow v. Bell, § E.& B. 540; 
ex p. fuss, 2 De G. & J. 230. 

nder the Act of 1878, the consequences of the state of facts in ex p. 
Edey would have been very different, and may be illustrated by ex p. 
Blasberg, re Toomer, 23 Ch. D. 254, the note of which is as follows :— 
If after the sheriff under an execution has seized the gouds comprised 
in an unregistered bill of sale to which the Act of 1878 applies, the 
bill of sale holder takes a sufficient possession before the filing of a 
bankruptcy petition on which the grantor is afterwards adjudicated a 
bankrupt, and the execution is then avoided by virtue of the relation 
back of the title of the trustee in the bankruptcy to an act of bank- 
ruptcy committed before the levy of the execution, the execution Is 
swept away as if it had never existed, and the bill of sale holder is 
entitled to the goods as against the trustee. 

Where a bill of sale is unregistered, it is clearly void as against the 
assignees. M. was the holder of an unregistered bill of sale from C., 
dated the gth of January, 1869. On the roth of March, 1871, the 
sheriff seized the goods of C., comprised in the bill of sale. On the 
14th of March, M. left a man on the premises of C., jointly with the 
sheriff’s officer. On the following day, C. was adjudicated potas 
and M., in ignorance of, and after the adjudication, paid out the sheriff's 
officer, and entered into possession. On a motion by M. that the 
trustee be ordered to pay to him the proceeds of the sale of the goods, 
it was held, that the bill of sale, being unregistered, was void as against 
the trustee ; that no such possession was taken by M. as to relieve him 
from the effects of non-registration; that payment out of the sheriff's 
officer after the adjudication did not better his position, and that the 
proceeds of the sale of the gonds belonged to the trustee, but charged 
with the repayment to M.of the moneys paid by him to the sheriff.— 
Ex p. Mutton, re Cole, L. KR. 14 Eq. 175. See also the case of ex p. 
Lewis, re Henderson, L. R. 6 Ch. 626. 

The holders for value of an unregistered bill of sale of certain goods, 
supplied to an innkeeper for use in his business, allowed them to 
remain in the hands of his administratrix after his death. She con- 
tinued the business, and remained in possession of the goods for fifteen 
months after taking out letters of administration to him, at the end of 
which time she became bankrupt. Held, first, that the goods were 
in the order and disposition of the bankrupt with the consent of the 
true owners ; secondly, that, independently of the bill of sale, the lapse 
of more than a year, during which the goods were in the hands of 
the administratrix, and used by her for the purposes of her business, 
precluded any claim as against her creditors by the creditors of the 
intestate's estate.—Aechen v. [bbetson, L. R. 17 Eq. 46. 
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A mortgagee, under an unregistered bill of sale of furniture and live 


SEc. 
CCCXIIE. stock at a house, sent in two men on the roth February to take posses- 


sion. They remained in the house, but allowed the debtors to use the 
goods as usual until February 14th. On the rith February, the debtors 
executed another bill of sale, which comprised substantially all their 
property, to another creditor, to secure an antecedent debt. Early on 
the 14th February, the first mortgagee commenced to remove the 
goods; but while they were being removed, the debtors filed a petition 
for liquidation. The furniture and live stock at the house were carried 
away by the first mortgagee before the evening. It was held, that the 
furniture and live stock were in the apparent possession of the debtors 
until the morning of the 14th of February, within the 7th section of the 
Bills of Sale Act (17 & 18 Vict., c. 36), but ceased to be so when the 
men in possession began to pack the goods and put them in the vans; 
and that, as the debtors committed an act of bankruptcy on the 11th, 
by the assignment ofall their property, the first bill of sale was vord as 
against the trustee in the liquidation, and the trustee was entitled to 
the proceeds of the sale.—Z2 p. Jay, re bicnkhorn, L. R. 9 Ch. 697- 

In Aamsden v. Lupton, L. R. 9 Q. B. (Ex. Ch.) 17, W. gave to the 
plaintiff a bill of sale of certain goods, to secure a debt of £539 due to 
E., whom the plaintiff represented. It was arranged at the time that 
the bill should be renewed for twelve months, but that neither it nor 
any one of the renewals should be registered unless W. got into diff- 
culties. The first bill was never registered; but before the expira- 
tion of twenty-one days, a new bill in the same form was given. 
W. vetting into difficulties, a second bill was duly registered, and it 
was held, that there was nothing illegal in such an arrangement to 
renew and not to register; but that the second bill, being duly re- 
gistered, was good against an execution creditor of W. In this case 
Smale v. Burr, L. . 8 C. P. 64, was affirmed. These cases both 
arose as between execution creditors and the holders of bills of sale. 
Stansfeld v. Cubitt, 2 De G. & J. 222, and ex p. Cohen, L. R. 7 Ch. 20, 
were both cases under the Bankruptcy Acts. In the one case it was 
decided that the last of a series of bills of sale similar to those 10 
Ramsden v. Lupton and Smale v. Burr, was invalid after a previous 
act of bankruptcy ; and in the other (ex p. Cofen), that where, for the 
purpose of evading the operation of the bankrupt laws, a debtor, who 
had executed a series of bills of sale unregistered, allowed the Jast to 
be registered for the very purpose of defeating and delaying the bank- 
niptcy Jaws, that would be invalid as an act of bankruptcy. Aasisden 
v. Lupton was explained, and ex p. Cohen followed, in ex p. Steers, 
L. R. 20 Eq. 786. There a bill of sale of the whole of the mott- 
gagor’s property, given by way of renewal of a former one, not 
registered, was held to be an act of bankruptcy and void, though 
repistered in due time, there being no fresh advance made by the 
mortgagee. See also ex p. Furber, re Pellew, 6 Ch. D. 181. 

When the grantee of a bill of sale takes possession of the goods 
comprised in it, and advertises them for sale as the goods of the grantor 
sold under a bill of sale, the goods, though still in the house of the 
grantor, are no longer in the apparent possession of the grantor, within 
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the meaning of 17 & 18 Vict., c. 36. ss. I, 73 and the bill of sale, 
although not duly registered, is valid against an execution levied on the 
goods of the grantor.—Z manuel v. Bridger, L. R.g Q. B. 286. See 
ex p. Fletcher, re Henley, § Ch. D. 809, and ex p. Symmons, re Jordan, 
14 Ch. D. 693. 

A bill of sale of furniture was given to secure the payment of £250 
and interest, the money being made payable on demand. In default of 
payment on demand, the mortgagee was empowered to take possession. 
The bill of sale was repistered within the proper time. ‘There wasa 
prior parol agreement, not appearing in the bill of sale, that the debt 
should be paid off by small weekly instalments. The mortgagor was 
adjudicated a bankrupt, but before the adjudication was made, the 
mortgagee had taken possession. Z//d, that this parol agreement 
amounted to a defeasance or condition within the meaning of s. 2 of 
the Bills of Sale Act, 1854; and that, as the agreement was not regis- 
tered, the bill of sale was void as against the trustee under the bank- 
ruptcy.—Ex p. Southam, re Southam, L. RK. 17 Eq. §78. See also, as 
to non-registrauion of a memorandum signed at the same time as the 
bill of sale, ex fp. Collins, re Lees, L. R. 10 Ch. 367. 

Under the terms of an unregistered Lill of sale of goods, given to 
secure a debt, the grantor was to be allowed to remain in possession of 
the goods until default in payment of the debt after demand. Default 
having been made, the grantee became entitled under the bill to take 
possession of the goods, and accordingly demanded them from the 
owner of a house in which the grantor had placed them, and threatened 
to take them by force. The grantor, however, remained in possession 
of the goods until she filed a petition for liquidation. //e//, that the 
fact that the grantee was entitled to and demanded possession did not 
take the goods out of the grantor’s possession within the meaning of 
17 & 18 Vict., c. 36, and that the trustee in liquidation was entitled to 
the goods as against the grantee. He/d, also (though not necessary 
for the decision), that if the grantor had bailed the goods with a bailee 
to hold on account of the grantor, the goods would still have been in 
the possession of the grantor within the Act, and would not have been 
taken out of the grantor’s possession by the fact that the grantee was 
entitled to and demanded possession. —Axcona v. Aoyers, t Ex. D. 2865. 
See also ve E. Eslich, ex p. Alexander, 4 Ch. D. 503. 

The holder of a bill of sale, piven to secure a debt, received notice 
on the roth of March from the debtor’s solicitor that the debtor was 
about to file a liquidation petition. The creditor at once sent a man 
to demand payment of the debt, and to take possession of the property 
comprised in a bill of sale if payment was not made. Possession 
was obtained on the Irth of March. The petition had been filed on 
the roth of March, but neither the creditor nor the man who was sent 
to take possession knew this until after possession had been obtained. 
Hed, that the taking possession of the property was a dealing with the 
debtor for valuable consideration, which was protected by s. 94, 
sub-s. 3, of the Bankruptcy Act, 1869; that it took the goods out of the 
order and disposition of the bankrupt, notwithstanding the prior act of 
bankruptcy ; and that the creditor was entitled to retain the property 
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as against the trustee under the liquidation. Re Wright, ex p. Arnold, 
3 Ch. D. 7o. 

In ex p. Hauxwell, re Hemingway, 23 Ch. D. 626, the Court of 
Appeal in England held, that a parol agreement to give a bill of sale 
does not require registration under the Bills of Sale Act, 1878, anda 
bill of sale given in pursuance of such an agreement is not void under 
the Act by reason of the non-registration of the agreement. In this 
case Graham v. Chapman, 12 C. B. 85, so far as it decides that a bill 
of sale which, to secure an existing debt and a present advance, assigns 
the whole of the grantor’s property, including that which he may pur- 
chase by means of the advance, is necessarily void as an act of bank- 
ruptcy, was overruled. 

The following decisions have been made as regards the 20th section 
of the Act of 1879 (English Act, 1878), now repealed. The Court of 
Appeal decided in ex p. /sard, re Chapple, 23 Ch. D. 409, that, not- 
withstanding the repeal of s. 20 of the Bills of Sale Act, 1878, by s. 15 
of the Bills of Sale Act, 1882 (Irish Act, 1883), the effect of s. 3 of the 
latter Act is, that the grantee of a bill of sale, registered under the Act 
of 1878, before the coming into operation of the Act of 1882, is, so long 
as the registration is subsisting, entitled to the protection afforded by 
$s. 20 against the ‘‘ order and disposition ” of the grantor, even when an 
act of bankruptcy is committed by the grantor after the coming into 
operation of the Act of 1882. In Swift v. Pannell, 24 Ch. D. 210, 
Mr. Justice Fry decided that the Bills of Sale Act, 1882, repeals the 
2oth s. of the Bills of Sale Act, 1878, in respect of bills of sale given 
by way of security, but not in respect of bills of sale given by way of 
absolute transfer, and therefore chattels comprised in a registered bill 
of sale given by way of absolute transfer are not in the order and 
disposition of the grantor within the Bankruptcy Act. 

When the possession of chattels assigned by bills of sale, in the 
proper form and duly registered, is consistent with the terms of the 
deed, the chattels do not pass to the assignees.—Xe Stanley, 
17 L. R. Ir. 487. 

Where a bankrupt in his statement of affairs returns the grantee of a 
bill of sale as a secured creditor, he is estopped from subsequently 
denying the validity of the bill of sale-—oe v. Afutual Loan Funs, 
19 Q. B. D. 347. 

A memorandum by way of equitable sub-mortgage given by the 
transferee of a registered bill of sale, accompanied by a deposit of the 
registered bill of sale and the transfer, does not require reyistration 8 
a bill of sale under the Bills of Sale Act, 1878, even though, after the 
mortgage, the transferee acquires by assignment the equity of redemp- 
tion of the original grantor.—Zx ~. 7urquand, re Parker, 14 Q. B.). 
C. A. 636. 


314. If any bankrupt, being at the time in insolvent ci 
cumstances, shall (except upon the marriage of any of his 
children, or for some valuable consideration) have convey: 
assigned, or transferred to any of his children, or to any 
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other person, any hereditaments, offices, fees, annuities, é ae , 
leases, goods, or chattels, or have delivered or made over ~~~ ' 
to any such persons, any bills, bonds, notes, or other securi- 

ties, or have transterred his debts to any other person or 

into any other person’s name, the Court shall have power 

to order the same to be sold and disposed of for the benefit 

of the creditors ; and every such sale shall be valid against 

the bankrupt and such children and persons, and against 

all persons claiming under hin. 


See ss. §2 & §3 (1872). 


315. If any real or personal estate or debts of any bank- Court may 
rupt be extended after he shall have become bankrupt, papi shed 
by any person, under pretence of his being an accountant extended. 
of, or debtor to, the Queen, the Court may examine upon 
oath whether the said debt was due to such debtor or 
accountant upon any contract originally made between such 
accountant and the bankrupt; and if such contract was 
originally made with any other person than the said debtor 
or accountant, or in ,trust for any other person, the Court 
may order such real and personal estate or debts to be sold 
for the benefit of the creditors, and such sale shall be valid 
against the said extent, and all persons claiming under it; 
and any person to whom the said real and personal estate 
or debts shall be bargained, sold, granted, or assigned by 
the Court, shall have and may recover the same against any 
person who shall detain the same. 


316. The Court may permit any mortgagee to bid at any Court may 
sale of the mortgaged premises which shall take place before Permit mort: 


agrees LO 


the Court. id at sale. 


A mortgagee was permitted by the Court to purchase by tender 
premises of the bankrupt. The Court confirmed the sale, but refused 
to allow the mo ee his costs.—Ae Murphy, 3 1. L. T. R. 727. 
See re Bradford, 31. L. T. R. 727. 


317- And whereas bankrupts may be entitled to property Discretion 
under such circumstances that the immediate sale thereo eich 
may be prejudicial : In all such cases it shall be lawful for property 
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the Court to take into consideration all circumstances cases. 
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affecting such property, and make any special order touch- 
ing the same, and to direct that such property shall not lhe 
sold, and from time to time to order and direct in what 
manner such property shall be managed for the benefit of 
the creditors of such person, until the same can be properly 
sold, and to make such orders touching the sale or disposi- 
tion of such property, and upon such terms and conditions 
with respect to the allowance of interest, or otherwise, as to 
the Court shall seem just. 


318. If it shall appear to the Court that the debts of any 
bankrupt can be discharged by means of money raised by 
way of mortgage on any property of such person, instead of 
raising the same by sale, it shall be lawful for the Court so 
to order, and give all necessary directions for such purpose, 
and, generally, to direct all things which may be proper for 
the discharge of the debts of such person, in such manner 
as may be most consistent with the interest of such person 
in any surplus of his or her effects after payment of such 
debts. 


319. ‘The Court may order such portion of the pay, half- 
pay, salary, emoluments, or pension of any bankrupt as, on 
communication from the Court to the Secretary-of-War, or 
the Admiralty, or the Commissioners of the Customs or 
Excise, or the chief officers of the department to which 
such bankrupt may belong, or may have belonged, or under 
which such pay, half-pay, salary, emoluments, or pensions 
may be enjoyed by such bankrupt, or to the Court of 
Directors of the Last /nadia Company, they respectively 
may, under their hands, or under the hand of their respective 
chief secretary or other chief officer for time being, consent 
to, in writing, to be paid to the Official Assignee, in order 
that the same may be applied in payment of the debts of 
such bankrupt ; and, such order and consent being lodged 
in the office of Her Majesty’s Paymaster-General, or of the 
Secretary of said Court of Directors, or of any other officer 
or persons appointed to pay or paying any such half-pay, 
salary, emolument, or pension, such portion of the said pay; 
half-pay, salary, emolument, or pension, as shall be specified 


Power of Court in relation to Property, &c. 


in such order and consent, shall be paid to such Official 
Assignee, until the Court shall make order to the contrary. 


The pension of a retired judge of a crown colony is within this sec- 
tion.—£x p. Hugeins, 21 Ch. D. 85. 

The pension of an officer of Her Majesty’s forces being by s. 141 
of the Army Act, 1881, made inalienable by the voluntary act of the 
person entitled, cannot be taken in execution. An order appointing a 
receiver of such pensions is void. —Lucas v. Harris, 18 Q. 8. D. 127. 

The Court has jurisdiction to order payment of a pension, which is 
made inalienable by Indian legislation, to the trustee in bankruptcy 
of the holder, but, as a matter of discretion, such an order ought not to 
be made. A retired officer of the Indian army had a pension, granted 
under the Indian Pensions Act, 1871, which by ss. 11 and 12 of that 
Act was inalienable, and by ss. 266 and 354 of the Indian Code of 
Civil Procedure was excepted from the property which vests in the 
receiver under an insolvency in India. An order was made, under 
S. §3, sub-s. 2, of the Bankruptcy Act, 1883, directing payment of part 
of the pension to the trustee in bankruptcy of the holder. //e/d, that 
there was jurisdiction to make the order, but that, as its effect would 
be to defeat the object of the Indian legislature, it was wrongly made, 
and must be set aside—Zucas v. Harris, re Saunders [1895], 
2Q. B. D. 117. 

The word “income ”’ in s. 90 of the Bankruptcy Act, 1869, applies 
only to an “income” eyusdem generis witha “salary,” and does not 
enable the Court to set aside for the benefit of the creditors of a 
professional man, who is an undischarged bankrupt, any part of his 
prospective and contingent earnings in the exercise of his personal skill 
and knowledge.—£.x pf. Benwell, re Hutton, 14 (Q. B. D. 301. 

Ex p. Benwell was discussed in re Nogers, ex p. Collins [1894], 
1 Q. B. 425, in which VAUGHAN WILLIAMs, J., laid down this prin- 
ciple—‘‘ If you happen to receive your personal earnings under a 
contract, so that your personal earnings are not clearly earnings, but 
take the shape of a yearly or other periodical salary, subject to the 
rule of not depriving a bankrupt of the means of livelihood, if it: be 
shown that after providing fairly and liberally for his support there will 
be a balance of salary, that balance may be the subject of an order 
under the section.” 

A gift of money to a son to enable him to commence business is not 
within the section —A’e /Vayer, ex p. Harvey, 1§ Q. B. D. 682. 

See also ve A’ogers, 8 Morr. 236; Cohen v. Mitchell, 2§ (. B.D. 262; 
ve Jones, ex p. Lloyd [1891], 2 Q. B. 2313 and re Graydon [1897], 
1 Q. B. 417. 


320. If any bankrupt shall have any Government stock, 
funds, or annuities, or any of the stock of any public com- 
pany, either in Jreland, England, or Scotland, standing in 
his name, in his own right, it shall be lawful for the Court 
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to order all persons whose act or consent is thereto neces- 
sary tu transfer the same into the name of the assignees, 
and to pay all dividends upon the same to the Official 
Assignees ; and all such persons whose act or consent is so 
necessary are hereby indemnified for all things done or 
permitted pursuant to such order. 


321. No distress for rent made after an act of bank- 
ruptcy (2) upon the goods or effects of any bankrupt, 
whether before or after the filing of the petition of bank- 
ruptcy, shall be available for more than six months’ rent 
accrued prior to the day of the filing of such petition ; (4) 
but the landlord or persons to whom the rent shall be due (¢) 
shall be allowed to come in as a creditor for the overplus 
of the rent due, and for which the distress shall not be 
available. 


The Preferential Payments in Bankruptcy (Ireland) Act, 1889 (52 & 
53 Vict., c. 60),s. 4, sub-s. 4, modifies the rights of landlords by making 
moneys due for rates or income tax, or to servants, clerks, and labourers, 
within the limits specified in the Act, a first charge on the goods or 
effects, or the proceeds of the sale thereof, of a bankrupt whose goods 
have been distrained within three months next before the date of the 
order of adjudication. See the statute, pp. 260-264. 

(a) ‘*Act of bankruptcy”? means one to which the title of the 
assignees can relate back.—FPawi// v. Best, 32 L. J. Q. B. 96; 3 B.&S. 


7. 

"Gaede of the bankrupt in the hands of the assignees in banknuptcy 

on premises demised to the bankrupt are not # custodra legis, and may 
be distrained for rent.—Ae Collins, 21 L. R. Ir. §08. 

(6) When the assignees of a bankrupt have declined a lease to which 
the bankrupt was entitled, but the bankrupt has not delivered up the 
lease to the lessor, the property in the demised premises in the mean- 
time continues vested in the bankrupt, and the lessor retains until such 
delivery the right of distress. — Briggs v. Sowry, 8 M. & W. 729. 

Payment of rent by a tenant after an act of bankruptcy by a land- 
lord about to distrain cannot be impeached.— Stevenson v. Wood, § Esp. 


200. 

The landlord may distrain the goods of a stranger on the bankrupt’s 
premises for rent accrued before the bankruptcy.—NVewton v. Scott, 
9 M.& W. 434. See Brocklehurst v. Lawe, 7 El. & B. 176, in which 
it was held that the landlord was not precluded from distraining after 
the assignees had elected not to take a lease, the lease not having bees 
delivered up to him. 

When the trustee of a liquidating debtor continues in possession of 
premises of which the debtor was tenant, not having disclaimed the 
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lease, the landlord has a right, as against the trustee, to distrain, with- 
out obtaining any leave from the Court, for rent accruing due after the 
commencement of the liquidation, even though it be rent which, under 
theterms of the lease, is payable in advance.—Ex fp. Hale, re Binns, 
1Ch. D. 285. 

An attornment by a mortgagor to a second mortyagec is valid, not- 
withstanding the fact that the mortgagor has already attorned tenant 
tothe first mortgagee of the same property. And if the amount of the 
rents fixed by the two attornment clauses is a fair rent of the property, 
so that there is no fraud on the bankrupt law, valid distress can be 
levied by both mortgagees after the commencement of the bankruptcy 
ofthe mortgagor.—£x p. Punnett, re Kitchin, 16 Ch. D. 226; and see 
ex p. Jackson, re Bowes, 14 Ch. D. 725; Aforton v. Woods, L. R. 4 
Q. B. 293; re Stockton Iron Furnace Co. 10 Ch. D. 3353 ex p. 
Wilhams, 7 Ch. D. 138; ve Thre/fell, 16 Ch. D. 274; and ex p. 
Losey, re Knight, 21 Ch. D. 442. 

The landlord may distrain after the bankruptcy of the tenant, and 
although a receiver has been appointed and is in possession.—Z£-x /. 
Till, re Mayhew, L. R. 16 Eq. 973 ex p. Cochrane, re Mead, L. R. 
20 Eq. 282. But he cannot distrain and prove for the same rent.— 
Ex p. Grove, 1 Atk. 103. 

A distress was levied for rent accrued before the filing of the petition. 
Another gale accrued due before a trustee was appcinted, and the 
landlord distrained for it. The second distress was held to be void.— 
Ex p. Dyke, ve Morrish, 22 Ch. D. 410. 

In practice landlords are not put to the exercise of their right to dis- 
train for six months’ rent of a bankrupt tenant in the Irish Courts. 
Upon application, the assignees, if they have funds in hands applicable 
to the purpose, will pay the landlord six months’ rent in full, if so much 
is due before the bankruptcy. 

If the assignees receive rents after bankruptcy from occupying under- 
tenants of the bankrupt, and then disclaim the bankrupt’s interest in 
the premises, they will be required to pay over to the landlord the 
amount so recetved.— Re Hudson, 1 L. R. Ir. 6. 

(c) These words apply to a case where rent is payable in respect of a 
tenancy, though the person entitled is not in popular language a 
“landlord.” —£x p. Hill, re Roberts, 6 Ch. D. 63. In this case, a Gas 
Company, empowered to level all sums due to them for the supply of 
gas, the amount of which should not be disputed, and as to which a 
Justice should issue a warrant, was restrained from distraining the 
goods of a bankrupt customer ; and the distress was held to be a legal 
“process” in respect of a provable debt. 

In ex ~. Birmingham Gas Co., L. R. 11 Eq. 204 and 615, the com- 
pany were by statute authorized to recover rent and charges due to 
them for gas, ‘‘ by the same means as landlords may recover rent in 


arrear,” and were held entitled to distrain. And see ex ~. Harrison, re 
Peake, 13 Q. B. D. 753. 
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Section 322, empowering the Lord Chancellor to remove a bankrupt 
trustee, is repealed. But the Trustee Act, 1890, empowers the High 
Court to substitute a new trustee in room of one who had become 
bankrupt. The cases under the repealed section are therefore still of 
practical interest. 

The Court of Chancery has jurisdiction to restrain an executor who 
has become bankrupt since the death of the testator from further acting 
as executor ; and, if there is a co-executor willing to continue to act, 
will not require the appointment of a receiver.—Avwen v. Phillips 
[1897], 1 Ch. 174. 

The chairman of a: company, with the assent of the company, held in 
his name shares in another company, which had been purchased with 
the money of the first-named company. The chairman became bank- 
rupt. It was held by the Court of Chancery Appeal (reversing the 
decree of the Master of the Rolls), that though the purchase by one 
company of shares in another company was illegal, the shares were not 
within the order and disposition of the bankrupt so as to pass to his 
assignees, and that he must transfer them as the company should direct. 
—Great Eastern Railway Company v. Turner, L. R. 8 Ch. 149. See 
also Pennell v. Deffell, 4 D. M. & G. 379. 

A bankrupt trustee ought to be removed from his trusteeship when- 
ever the nature of the trust is such that he has to receive or deal with 
trust funds so that he can misappropriate them.—/s re Barker's Trusts, 
1 Ch. D. 43. 

Where a trustee having, either solely or jointly with others, control 
over the trust property, has recently become bankrupt, and it is not 
shown that he has since become possessed of means, the Court will, as 
a general rule, order his removal onthe petition of the cesturs gue trust, 
under s. 117 of the Bankruptcy Act, 1869.—J/s re Adams's Trust, 
12 Ch. D. 634. 

In ve Shepherd, Moore’s Trusts (not reported), it was held, that the 
petition to remove the trustee must be heard by the Lord Chancellor 
himself. In the same case in the Court of Bankruptcy (re Shepherd, 
ex p. Moore, 10 1. L. T. R. 95), a legatee who was of age was permitted 
to prove on behalf of herself and a minor cestud gue trust. See ante 
cases on the subject of proof against executors or trustees noted under 
section 246, pp. 316, 317. ; 

Where, after the commencement of an administration action against 
a defaulting executor or trustee, he becomes bankrupt, and his debt 
remains undischarged by the bankruptcy, he is not entitled to be paid 
any of the costs of the action, whether incurred before or efter the 
bankruptcy, until he has made good his default. But where, after the 
bankruptcy, he renders services in the action in his character of executor 
or trustee, he is entitled to be paid his costs incurred subsequently to 
his bankruptcy, though his prior costs must be set off against his debt. 
—WRe Basham ; Hannay v. Basham, 23 Ch. D. 195. 


323. No title to any real or personal estate sold under 
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person claiming under him, in respect of any defect in any pena 


of the proceedings. 


324. After the adjudication of bankruptcy on a creditor’s 
petition shall have been advertised in the Dudb/in Gazette, 
or upon the filing of any petition of bankruptcy by a trader, 
it shall be lawful for the Court to order any treasurer or 
other officer, or any banker, attorney, or solicitor, or other 
agent of the bankrupt, to pay and deliver to the official 
assignee, or to the Bank of Jre/and, to the credit of the 
assignees of the bankrupt for the time being, all moneys 
or securities for money in his custody, possession, or power 
as such officer or agent, and which he is not by law entitled 
to retain as against the bankrupt or his assignees. 


325. All goods and chattels of any bankrupt which shall 
at the filing of the petition be under seizure by virtue of 
any attachment shall, upon demand, be delivered up by all 
persons having the custody of same to the assignees, and 
the Court may make order accordingly. 


‘‘ Goods and chattels”? do not include debts due to an insolvent.— 
Carroll v. Murphy, 1, R.6C. L. 114. 


326. In all cases where it shall be made to appear to the 
satisfaction of the Court that there is reason to believe that 
any property of any bankrupt is concealed in any house or 
other place not belonging to such bankrupt, the Court may 
grant a search warrant to the messenger and his assistants 
or other person appointed by the Court; and it shall be 
lawful for such messenger and his assistants or other person 
to execute such warrant according to the tenor thereof ; 
and such messenger and his assistants or other persons 
shall be entitled to the same protection as is allowed by law 
in execution of a search warrant for property reputed to be 
stolen or concealed. 


327. No action shall be brought against any messenger 
or his assistants or other person appointed by the Court for 
anything done in obedience to any warrant of the Court, 
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unless demand of the perusal and copy of such warrant 
hath been made or left at the usual place of abode of such 


; Messenger or his assistant or other person by the party 


intending to bring such action, or by his attorney or agent, 
in writing signed by the party demanding the same, and 
unless the same hath been refused or neglected for six days 
after such demand ; and if after such demand, and com- 
pliance therewith, any action be brought against such 
messenger or assistant or person so appointed, the jury at 
the trial of such action, on the production and proof of 
such warrant, shall give their verdict for the defendant. 


328. All payments really and dona fide made by or on 
behalf of any bankrupt, before the filing of the petition of 
bankruptcy, to any creditor of such bankrupt, and all pay- 
ments really and dona fide made by any bankrupt before the 
filing of such petition, (2) and all conveyances by any bank- 
rupt Jona fide made and executed before the filing of such 
petition, and all contracts, dealings, and transactions (4) by 
and with any bankrupt really and dond fide made and en- 
tered into before the filing of such petition, and all execu- 
tions and attachments against the lands and tenements of 
any bankrupt dondé fide executed by seizure, (c) and all 
executions and attachments against the goods and chattels 
of any bankrupt dona fide executed and levied by seizure 
and sale, before the filing of such petition, shall be deemed 
to be valid, notwithstanding any prior act of bankruptcy by 
such bankrupt committed ; (d) provided the person so deal- 
ing with or paying to or being paid by such bankrupt, or at 
whose suit or on whose account such execution or attach- 
ment shall have issued, had not at the time of such pay- 
ment, conveyance, contract, dealing, or transaction, or at 
the time of so executing or levying such execution or 
attachment, notice of any prior act of bankruptcy by him 
committed ; provided that nothing herein contained shall 
be deemed or taken to give validity to any payment, oF 
other dealing or transaction whatever, being a voluntary oF 
fraudulent preference of any creditor by such bankrupt, oF 
to any execution founded on a judgment on a warrant of 
attorney, or cognovit actionem, or Judge’s order obtained 
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by consent, given by any bankrupt by way of voluntary or 
fraudulent preference. (e) 


S. 49 [1883] corresponds in substance with the earlier part of this 

section ; Ss. 4§ with it so far as it deals with executions against lands or 

oods. 

. (a) A payment made after adjudication, however dond fide, is too 
late. A bankrupt had, before adjudication, the purchaser having had 
no notice of any act of bankruptcy, contracted to sell some leasehold 
property, and had received a deposit in respect of the purchase-money. 
After the adjudication had been made, but before it had been adver- 
tised, the purchaser, having no notice of the adjudication, paid the 
remainder of the purchase-money to the bankrupt. It was held, that 
the trustee in the bankruptcy could not be compelled to assign the 
lease to the purchaser except upon the terms of his paying the purchase- 
money.—£ p. Habbidge, re Pooley, 8 Ch. D. 367. 

As a general rule, a power of attorney must be treated as revoked by 
an act of bankruptcy committed by the giver of the power, as against 
the assignee ; still, if after the act of bankruptcy, but before adjudica- 
tion, property is conveyed under the power to a dond fide purchaser 
without notice of the act of bankruptcy, the purchaser may hold the 
property as against the assignee.—Z£.x p. Snowball, re Douglas, L. R. 
7 Ch. 534. 

The drawer of a post-dated cheque given for value is under no obli- 
gation to stop its payment before its date for the benefit of a third 
person. If, for instance, before the date of payment the drawer 
receives notice of an adjudication of bankruptcy, made against the 
payee since the delivery of the cheque to him upon an act of bank- 
ruptcy committed by him before the delivery, he is not bound, for the 
benefit of the bankrupt’s creditors, to give notice to his bankers not to 
pay the cheque, and thus expose himself to the risk of an action by a 
bond fide holder of the cheque for value. If the cheque was originally 
delivered by the drawer to the payee, in guod faith and for value, and 
without notice of an act of bankruptcy previously committed by the 

yee, on which an adjudication is subsequently made, the transaction 
is protected, and the trustee in the bankruptcy cannot recover the 
amount of the cheque from the drawer. When a customer pays a 
cheque to his bankers with the intention that the amount of it shall be 
at once placed to his credit, and the bankers carry the amount to his 
credit accordingly, they become immediately holders of the cheque for 
value, even though the customer’s account is not overdrawn.—£x p. 
Richdale, re Palmer, 19 Ch. D. 409. 

The solicitor for a petitioning creditor received from the debtor sums 
of money in consideration for successive adjournments. The debtor 
was adjudicated bankrupt on the petition, and the solicitor, though he 
had paid over the money to his principal, was held liable to pay it to 
the assignee. —Z.x ~. Edwards, re Chapman, 13 Q. B. 1D). 747. 

A banking company commenced a prosecution against C. for obtain- 
ing money by false pretences.) The money was obtained on 26th 

December, and C. fled a liquidation petition on the 29th. Afterwards 
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H. offered the company to pay the money if the prosecution was with- 
drawn; and this was carried out. The money so paid back was the 
bankrupt’s, but the company did not know this. The trustees were 
held entitled to recover the money from the company.—£ x g. Wolver- 
hampton Bank, re Campbell, 14 Q. B. D. 33. See ex p. Caldecott, 


4 Ch. D. 151. 


(4) A builder contracted with a building club to erect some houses 
for them on their own land. The contract contained a stipulation that, 
if the contractor should neglect or refuse to proceed with the work in 
@ proper manner, to the satisfaction of the architect of the club, or 
become bankrupt, the architect should have power, after giving two 
days’ notice in writing to the contractor, to appoint other persons to 
complete the work, and to provide the requisite materials, and also to 
seize and retain all materials, plant, and implements. The contractor 
became bankmpt, received notice in accordance with the contract, and 
the club took possession of the materials, implements, and plant. Held, 
that the club were entitled, as against the trustee in the liquidation, to 
retain what they had seized, the seizure being a protected transaction 
within sec. 94 of the Bankruptcy Act, 1869.—Ae Waugh, ex p. Dickin, 
4 Ch. D. 524. 

The case of ex p. Black, re Walker, 26 Ch. D. 510, seems incon- 
sistent with ex ~. Dicken; but the latter case was decided on the 
ground that the contract gave the building company a licence to seize 
which was exercised before the trustee had a title. —Zx p. Black, re 
Walker was, however, a decision of the Court of Appeal. The facts 
were as follows:—A contract for the building of a ship provided 
that, if at any time the builder should cease working on the ship 
for fourteen days, or in the event of the bankruptcy of the builder, 
it should be lawful for the buyer to cause the ship to be completed by 
any person he might see fit to employ, or to contract with some other 
person for the completion of the work, and to employ such matenials 
belonging to the builder as should be then on his premises, and which 
should either have been intended to be or be considered fit and appli- 
cable for the purpose. It was held, that, so far as this clause applied 
to the bankruptcy of the builder, it was void as against the trustee in 
the bankruptcy as being an attempt to control the user after bank- 
ruptcy of property vested in the bankrupt at the date of the bankruptcy, 
and as depriving the trustee of the right to elect whether he would 
complete the ship or not as might seem most advantageous for the 
creditors under the bankruptcy, and transferring that right of election 
to the buyer ; and also, that, this clause having been put in force by the 
buyer on the filing of a petition by the builder, the user of the builder's 
goods in the completion of the ship could not be justified on the ground 
of a subsequent cessor of work on the ship.—£x p. Black, re Walker, 
26 Ch. 1D. §10. 

In 1890 A. by deed assigned to a company the moneys to become 
due to him under a contract with the War Office to secure the payment 
of £30. No notice of this deed was given to the War Office. In May, 
1892, A. committed an act of bankruptcy, and a receiving order was 
made against him in August, 1892. On June 24, 1892, A. by deed 
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assigned the same moneys under the same contract to the company to 
secure the payment of £74, which sum in fact included the previous 
£30. Notice of this deed was at once given to the War Office by the 
company, who were not aware of the act of bankruptcy. In November, 
1893, the trustee in bankruptcy rejected the claim of the company to 
be secured creditors, and informed them that he should shortly receive 
from the War Office the money due under the contract. The company 
took no step to assert their claim until December, 1895. Hed:é, first, 
that the delay of two years did not under the circumstances amount to 
an abandonment by the company of their claim; secondly, that the 
notice to the War Office was equivalent to taking possession of the 
subject-matter of the assignment, and, coupled with the deed of June, 
1892, was a dealing for valuable consideration, and therefore a pro- 
tected transaction; and, thirdly, that the company, having taken 
possession by their notice, could then set up both their deeds of 
assignment.—Ae Seaman, ex p. Furness Finance Company [1896], 
1 Q. B. 412. 

A garnishee order attaching a debt is not a “dealing” with the 
bankrupt under this section.—£~x p. Pillers, re Curtoys, 17 Ch. D. 653. 

The grantee, under an unregistered bill of sale, took possession of 
the property comprised in it before the filing of a liquidation petition 
by the grantor. The day before possession was taken the grantor had 

committed an act of bankruptcy, of which the grantee had no notice. 
It was held, that the title of the grantee was defeated by virtue of the 
relation back of the title of the trustee in the liquidation to the earlier 
act of bankruptcy. The protecting clauses have no operation as regards 
a “transaction” which is made void by the Bills of Sale Act.—£-x ». 
Attwater, re Turner, § Ch. D. 27. 

If the true owner of goods in the reputed ownership of the bankrupt 
obtains possession of them before the adjudication, and without notice 
of an act of bankruptcy, this is a protected “ transaction.” —Graham v. 
Furber, 14 C. B. 134. 

When a policy of insurance was deposited as security, and the mort- 
gagee gave notice of the deposit to the company without notice of an 
act of bankruptcy previously committed, the deposit and notice were 
held to constitute a protected dealing with the bankrupt.—Zx p. Smith, 
re Styan, 2M. D. & D. 213. 

The word “ transactions” was in the English Act of 1849, s. 133; 
was omitted from the Act of 1869, s. 94; and has been re-introduced 
into the Act of 1883, s. 49. See O’Shea’s Settlements ; Comage v. 
O’ Skea (1895], 1 Ch. 325. er LINDLEY, L.J.: ‘ ‘ Contract, dealing, 
or transaction ’ with the bankrupt means something done by him. The 
words do not point to a proceeding in which he is passive.” —/éid. 

A charging order is not a “‘ transaction ” within the section.—/ééd. 

A “transaction” is protected, though itis itself an act of bankruptcy. 
—Shears v. Goddard [1896], 1 Q. B. 406. 

(c) A trader, unable to meet his engagements, and within two months 
before his bankruptcy, executed dond@ fide, to secure an antecedent debt, 
a bond and warrant of attorney, on which judgment was entered and 
execution issued. The sheriff, before the bankruptcy, seized, sold, and 
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conveyed to the defendant a chattel real of the cognizor. It was held 
by the Exchequer Chamber (Ch. J. Monahan and Fitzgerald and 
Lawson, JJ., dissenting), that the assignees were not entitled in an 
ejectment on the title to recover the possession of the chattel real.— 
James v. Magennts, 1.R.3C. L. 101; 1. RR. § C. L. 253; 31. L.-T. R.157. 
See Wild v. Southwood [1896], W. N. 166. 

By a post-nuptial settlement made in pursuance of an arrangement 
between the settlor and his father, the settlor assigned a policy of 
insurance upon his life to trustees on trusts for the benent: of his 
children ; the settlor’s father at the same time conveying leaseholds 
to the trustees on the same trusts. The transaction was entered into 
bond fide to secure a provision for the children, and not to defraud or 
defeat the settlor’s creditors. The settlor became bankrupt within two 
years, and, subsequently dying, the money received under the policy was 
claimed in the bankruptcy. e/d, that the settlement was valid, the 
bankrupt’s father being a purchaser in good faith and for valuable con- 
sideration; or that it was protected as being a dealing with the 
bankrupt by his father made in good faith and for valuable con- 
sideration without notice of an act of bankruptcy.—Hazce v. Harding, 
20 Q. B. D. 732. 

(d) ‘‘Act of bankruptcy” in the section means an act of bankruptcy 
committed prior to the seizure.—x fp. Schulte, re Matanle, L. R.9 
Ch. 409 ; and ex p. Cartwright, re Joy, 44 L. T. 883; and see Edwards 
v. Scarshrook, 3 B. & S. 280. 

A creditor issued execution against a trader for a debt above £50, 
and the sheriff seized and sold. Subsequently the same creditor issued 
a second execution for a debt above £50. ‘The sheriff sold, and having 
no notice of any bankruptcy petition, gave the proceeds to the 
execution creditor. The trader was afterwards adjudicated bankrupt 
on the first act of bankruptcy. It was held, that though the creditor 
did not receive the proceeds of the first sale till after the second, he 
must be taken to have notice of the proceedings, and must refund the 
money levied under the first execution.—Zx p. Dawes, re Husband, 
L. R. 19 Eq. 438. 

The onus of proof that he had no notice lies on the execution cre- 
ditor.—Zx p. Schulte, re Matani?, L. R. 9 Ch. 409; ex p. Revell, re 

Tollemackhe (No. 2), 13 Q. B. D. 727. 

Notice to the sheriff’s officer in possession under an execution of an 
act of bankruptcy is not notice to the creditor.—/éid. 

An execution creditor who sells after notice of an act of bankruptcy 
is liable in an action for damages by the assignees.—Xe Af. Nolan, 
61. J. (N. S.) 71. 

The non-compliance with a debtor’s summons is a completed act of 
bankruptcy available against the debtor for adjudication on the expifa- 
tion of the limited time. Therefore, if notice of such non-compliance 
be given to another creditor before any petition for adjudication has 
been filed, it will prevent such creditor isi availing himself of the 
protection of this section —Zx p. Hankin, re Buchan, L.R. 10 Ch. 267- 

The delivery to the execution creditor of goods seized by the shel 
under an ¢/egit, at the value appraised by the jury on the inquisition, is 
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a sale of the goods within the meaning of s. 9§, sub-s. 3, of the Bank- 
ruptcy Act, 1869, and is protected by that sub-s. if the creditor had 
not at the time of the delivery notice of any act of bankruptcy com- 
mitted by the debtor prior to the seizure, and available against him 
for adjudication. Notice of an act of bankruptcy committed between 
the seizure and the delivery will not deprive the creditor of the 
protection. —Z£x p. Vale, re Bannister, 18 Ch. D. 137. 

The delivery of land under an e/egi# makes the seizure complete.— 
Re Hobson, 33 Ch. D. 493. 

A creditor who receives notice of his debtor’s intention to commit an 
act of bankruptcy is not bound to inquire whether the act has been 
committed, but is entitled to avail himself of his remedies just as if he 
had received no such notice.—Re Wright, ex p. Arnold, 3 Ch. D. 70. 

A notice to an execution creditor which states that a petition in 
bankruptcy against the execution debtor has been filed on a date, at a 
court, and by a person named in the notice, is sufficient notice of an act 
of bankruptcy to prevent the execution being a protected transaction, 
since such creditor ought to know that the petition would contain a 
statement that the debtor has committed an act of bankruptcy.—Zucas 
v. Dicker, 6 Q. B.D.8q4. In this case, Hocking v. Acraman, 12 M. & 
W. 70, was overruled. In Hocking v. Acraman, the execution cre- 
ditor received notice that a docket had been struck against the debtor, 
and this was held not to be notice of an act of bankruptcy. But the 
case had not been treated with much respect even in the Court by 
which it was decided ; for in Hope v. Meck, 14 M. & W. 254, Lord 
Wensleydale said: ‘*‘ When an act of bankruptcy has been in fact com- 
mitted, any communication which brings to the knowledge of the 
execution creditor before the sale the alleged fact that an act of bank- 
ruptcy has been committed in a way which ought to induce him, as a 
reasonable man, to believe that the notification was true, is a sufficient 
notice.” ‘* I doubt much,” said Lord Justice Lindley, in Comage v. 
O'Shea [1895], 1 Ch. 332, “whether Lucas v. Dicker, and re Sedgzwick, 
9 Morrell, 217, can be relied on as an authority that a man who has 
notice that a bankruptcy petition has been dismissed, has notice that 
an act of bankruptcy has been committed by the debtor.” 

At the time when a bill of sale was executed, the mortgagee had 
notice of an act of bankruptcy committed by the mortgagor, upon which 
he was afterwards adjudicated a bankrupt. The money secured by the 
deed consisted in part of a sum paid by the mortgagee in discharge of 
the claim of the holder of two prior registered bills of sale executed 
before the act of bankruptcy was committed. The old bills of sale 
were not transferred to the new mortgagee, and satisfaction of them was 
entered up. The new bill of sale was registered. Jt was held, that 
the new bill of sale was valid as against the trustee in the bankruptcy 
to the extent of the sum paid to the prior mortgagee.—£ x p. Harris, 
re James, L. R. 19 Eq. 253- 

e act of bankruptcy, it was said in ex p. Gilbey, re Bedell, 8 Ch. 
D. 248, must be one available for the adjudication actually made ; that 
is, it must have been committed within six months of the adjudication. 
See ex p. Quilter, 30 W. R. 739; and ex p. Crosbie, 7 Ch. D. 123. 
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But these. cases are modified or explained in Hood v. Newsy, which 
was briefly as follows :—The defendant failed to comply with a debtor's 
summons, and the plaintiff filed a petition of bankruptcy against him, 
based on the summons. Afterwards another creditor took out a sum- 
mons against the defendant, and, on his non-compliance with it, filed a 
petition, and obtained an adjudication against him. Before the adjudi- 
cation, the plaintiff entered into an agreement with the defendant fora 
compromise of the action; having no notice at the time of the 
non-compliance with the second summons. It was held, that the 
compromise was not a protected transaction, as non-compliance with the 
plaintiff's own debtor’s summons was an act of bankruptcy available 
for adjudication. — Hood v. Newby, 21 Ch. D. 605. 

The title of the assignees relates back to the earliest act of bank- 
ruptcy available for adjudication, if the petition is by a creditor, and 
the petitioning creditor’s debt existed at the date of such earlier act of 
bankmptcy.—Deertng v. Koberts, re Domvile, 12 1.L.T. R. 118, 
1L. R. Ir. 198. S.c. on appeal, 3 L. R. Ir. 282. 

In Evans v. Hallam, L. R. 6 Q. B. 713, it was held, that a notice 
stating circumstances which may or may not amount to an act 
bankruptcy is insufficient. See Edwards v. Gabriel, 6 H.& N. 701; 
7 H. & N. §20. The head-note of Evans v. Hallam, that the notice 
‘“‘ought to convey specific information as to the acts constituting the 
act of bankruptcy,” is hardly justified by the judgments. 

(ce) With this section and s. 332, compare ss. 94 and 9§ of the 
English Act of 1869 ; and compare also s. §§ (1872). 


329. No creditor having security for his debt, or having 
made any attachment in Dxd/in or in any other place, by 
virtue of any custom there used, of the goods and chattels 
of the bankrupt, shall receive upon any such security or 
attachment more than a ratable part of such debt, except 
in respect of any execution or extent served and levied by 
seizure and sale of, or any mortgage of, or lien upon any 
part of the property of such bankrupt before the filing of a 
petition of bankruptcy. 


See as to this section the notes to s. 4 (1872), pp. 103-108. 


330. Nothing herein contained shall be deemed to give 
validity to any warrant of attorney, cognovit, or consent to a 
judge’s order, declared to be null and void ; nor to give 
validity to any judgment entered up, under or. by virtue of 
any such warrant of attorney or consent, nor to any extent 
executed or levied under or by virtue of any such warrant of 
attorney, cognovit, or consent; nor to give validity to any 
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contract, covenant, dealing, or transaction by way of volun- SEc. 
CCCXXXIHII. 
tary or fraudulent preference. a 


See sec. 53 (1872). 


331. No judgment creditor who, under the provisions of Registry 
an Act of Parliament passed in the thirteenth and four- ofiudsment 


under 13. & 


teenth years of the reign of Her present Majesty, chapter Viet. 
twenty-nine, sections six and seven, shall, after the passing give priority 


of this Act, have registered an affidavit of his judginent, shall "ess, &c. 
be entitled thereby, in the event of the bankruptcy of the 

person against whom such judgment shall have been regis- 

tered, to any priority or preference over simple contract 
creditors, unless such affidavit shall have been registered 

three months before the filing of the petition. 


A judgment creditor and equitable mortgagee, by deposit of deeds, 
registered his judgment as a statutory mortgage against the lands of the 
debtor within three months before the filing of a pee under which 
the debtor was adjudicated bankrupt. It was held, that the statutory 
mortgage was by this action avoided as against the creditors ; and that, 
as it was not available as a legal security, the mortgage, by deposit of 
deeds, was not, as an equitable mortgage, merged in the statutory 
mortgage.—Ke Assignees of Elliott, 1. R. 8 Eq. 565. 


332- No purchase from any bankrupt dond fide and for purchases 


valuable cgnsideration, where the purchaser had notice at eke r 


the time of such purchase of an act of bankruptcy by such unless peti- 
bankrupt committed, shall be impeached by reason thereof, [07 fed 
unless a petition of bankruptcy shall have been filed within months 


: fi f 
six months after such act of bankruptcy. bankenipeey: 


333- Every warrant of attorney to confess judgment in Certain 


. . . Warrants 
any action, given by any bankrupt after the commence Se atameys 


ment of this Act, and within two months of the filing of a cognovits, 
petition of bankruptcy by or against such bankrupt, and 2°40" 


sents, given 


being (wholly or in part) for or in respect of an antecedent malintys 
montns 0 


debt or money demand, and every cognovit actionem or filing peti- 
consent for judgment given by any bankrupt at any time tion to be 
: Pere null and 
after the commencement of this Act, and within two void. 
months of the filing of any such petition in any action 


commenced by collusion with the bankrupt and not 
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adversely, or purporting to have been given in an action, 
but having been in fact given before the commencement of 
any action against the bankrupt, such bankrupt being 
unable to meet his engagements at the time of giving such 
warrant of attorney, cognovit actionem, or consent (as the 
case may be), shall be deemed and taken to be null and 
void, whether the same shall have been given by such 
bankrupt in contemplation of bankruptcy, or not. 


A trader unable to meet his engagements, and within two months 
before his bankruptcy, executed dond fide, to secure an antecedent debt, 
a bond and warrant of attorney to confess judgment, upon which judg- 
ment was entered. Execution issued, and the sheriff before the bank- 
ruptcy seized, sold, and conveyed to the defendant a chattel real of the 
cognizor. The Court of Exchequer held, that the assignees in bank- 
ruptcy were not entitled to treat the warrant as void ad tsztzo, and 
could not, therefore, recover back the lands in an action of ejectment on 
the title.—/James v. Magennis, 1. KR. 3 C. L. 101, 3 I. L. T. R. 157. 
The Court of Exchequer Chamber (d@2ss. Monahan, C. J., and Fitzgerald 
and Lawson, JJ.) affirmed this decision.—I. R. 5 C. L. 253. See 
Orr v. Devin, 9 I. C. L. R. 100; Billiter v. Young, 6 E. & Bt, 
8 H. L. C. 682; Woodhouse v. Murray, L. R.2 Q. B. 634. 

“Null and void” in the section should be construed “ null and void 
against the assignees.”"—Bryan v. Child, § Ex. 368. 


334. If after the commencement of this Act any warrant 
of attorney to confess judgment in any action, or any 
cognovit actionem in any action, shall have been given by 
any bankrupt, and such warrant or cognovit, or a true copy 
thereof, shall not have been filed with the proper officer in 
the Courts at Duéd/in in which judgment on such warrant 
or cognovit shall hereafter be entered up, within twenty- 
one days next after the execution thereof, in manner and 
form provided by the Act passed in the session of the third 
and fourth years of the reign of Her Majesty, chapter 105, 
every such warrant and cognovit shall be deemed fraudulent, 
null, and void, to all intents and purposes whatsoever ; and 
if any such warrant or cognovit which shall be so filed 5 
aforesaid shall have been given subject to any defeasance 
or condition, such defeasance or condition shall be wniten 
on the same paper or parchment on which such warrant of 
cognovit shall be written, before the time when the same oF 
a copy thereof respectively shall be filed, otherwise such 


hi cimn- p~ ne’ 3 
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warrant or cognovit shall be null and void to all intents __ Src. 
CCCXXXV. 
and purposes whatever. cute! 


See the case of Assignees of Skelly v. Keeffe, 17 1. C.L. R. 232. The 
defendant obtained a warrant of attorney to confess judgment against 
Skelly, but did not file it pursuant to this section. Within twenty-one 
days after the execution of the warrant, the defendant marked judg- 
ment, duly registered the judgment, and levied the amount of his debt 
by writ of f fa. Skelly became bankrupt, and his assignees sought to 
recover the goods in an action against the defendant. The majority of 
the Court of Queen’s Bench decided that the assignees could not 
recover ; and the Court of Exchequer Chamber (Fitzgerald, B., dss.) 
upheld the decision. 


335- The provisions of the Debtors (Ireland) Act, 1840, Pleas of 
with reference to the filing of warrants of attorney to con- grrssif 
fess judgment, or copies thereof, and the numbering, void unless 


entering, and searching of the same, shall extend and be fray. in 
applicable to all pleas of confession, and cognovits like manner 
actionem, and all acknowledgments and consents for rants of 
judgment, and copies thereof respectively, in any suit in 2ttormey and 
any of the Superior Courts of Law in /re/and, and to the actionem. 
numbering, entering, and searching for the same ; and if at , & 4 Vict., 
any time after twenty-one days next after the execution or © '5- 
signing of any plea of confession, cognovit actionem, 
acknowledgment, or consent for judgment, a petition of 
bankruptcy shall be filed by or against the person who, by 

himself or his attorney, shall have given such plea, cogno- 

vit, acknowledgment, or consent for judgment, under which 

he shall be found and declared a bankrupt, then unless 

such plea, cognovit, acknowledgment, or consent for judg- 

ment, shall, within twenty-one days from the execution or 

signing thereof, have been filed, pursuant to the provisions 

of the same Act, or unless, within the same period, judg- 

ment shall have been entered thereon, and registered |, ,y... 
according to the provisions of the Act of the seventh and 29.” 
eighth years of the reign of Her present Majesty, chapter 

ninety, such plea of confession, cognovit, acknowledgment, 

or consent for judgment, and the judgment and execution 

thereon, shall be deemed fraudulent and void against the 
assignees in bankruptcy, and such assignees shall be entitled 

to recover, for the benefit of his estate, all moneys levied 
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eee, : : oe 
cccencxvir, OF effects seized by virtue of any execution on such judg 

—— — ment. | 
Judgments 336. If at any time after twenty-one days from the enter- 
not resis ., ing or signing of any judgment whatsoever in any of the 


tered within 


twentyete said Superior Courts (save and except judgments entered 

entering Upon or by virtue of warrants of attorney, pleas of confes- 

tobe voil. sion, or consents for judgments, duly filed under the pro- 
visions of this Act, or of the Debtors (Ireland) Act, 1840), 
a petition of bankruptcy shall be filed against or by the 
person against whom such judgment shall be entered or 
obtained, under which he shall be duly found and declared 
a bankrupt; then and in such case, unless such judgment 
shall have been duly registered, within twenty-one days 
from the entering or signing thereof, in the said office of 
the Registrar of Judgments, such judgment and any execu- 
tion thereon shall be deemed fraudulent and void against 
the assignees under such commission or petition, and such 
assignees shall be entitled to recover back, and receive for 
the use of the creditors of such bankrupt, all and every the 
moneys levied or effects seized under and by virtue of such 
judgment and execution. 


The case of Assignees of Atkin v. Atkin came before Mr. Justice 
Lawson at Downpatrick Summer Assizes, 1885, on appeal from the 
Chairman of Co. Down. The action was one of ejectment. The 
defendant had bond fide purchased the farm of an execution debtor in 
June, 1884, and the usual conveyance was made to him by the shenff. 
In October, 1884, he was adjudicated bankrupt. The judgment under 
which the farm was sold had not been registered within the twenty-one 
days, and the Chairman gave a decree. Lawson, J., reversed the 
decree, and held that the true construction of the section was that it 
gave the assignees a right to recover the proceeds of the sale from the 
execution creditor, but not the thing sold from a 40nd fide purchaser. 

A judgment, though not registered within twenty-one days from the 
date of its recovery, if sufficient in amount and otherwise valid, will 
support an adjudication upon a debtor’s summons taken out by the 

. judgment creditor.—Ae Afichael Murphy [1895], 1 I. R. 339. See 
Gowan v. Wright, 18 Q. B. D. 2013 ex p. Guest, 37 W. R. 21; Bryan 
v. Child, § Ex. 368. 


Fee for 337. There shall be payable to the Masters of the said 
search. Superior Courts a fee of one shilling, and no more, for 
each search in respect of such warrants of attorney, pleas 
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of confession, cognovits, acknowledgments, and consents, 
whether some only or all of the books shall be searched, 
and whether the search shall be against one or more 
persons. 
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340. Such of the clauses of the Fines and Recoveries Clauses in 
(Ireland) Act, 1834, as are numbered respectively in the et 
copies of that Act, printed by Her Majesty’s printers, foveal to 
forty-eight, forty-nine, fifty, fifty-one, fifty-two, fifty-three, position of 
fifty-four, fifty-five, fifty-six, fifty-seven, fifty-eight, fifty-nine, estites tall 
sixty, and sixty-one, shall extend and apply to proceedings ruptcies 
in bankruptcy under a petition of bankruptcy, as fully and Sxcresi ©° 
effectually as if those clauses were re-enacted in this Act. under this 


341. The Court shall have power to sell, and by deed Court may 
indented, enrolled in the Court of the manor whereof the ore held 
lands respectively may be holden, to convey for the benefit !ands for the 
of the creditors any copyhold or customaryhold lands in creditors. 
England, Ireland, or elsewhere, or any interest to which any 
bankrupt is entitled therein, and thereby to entitle or 
authorize any person to surrender the same for the purpose 


of any purchaser being admitted thereto. 


342. Every person to whom any such conveyance of Mendees 
copyhold or customary lands or tenements, or of any such jana shall 
interest therein, shall be made, shall, before he enter into compound 


ith the 
or take any profit of the same, agree and compound with lord for 
the lords of the manors of whom the same shall be holden ‘he! fines. 
for such fines, dues, and other services as theretofore have 

been usually paid for the same, and thereupon the said 

lords shall, at the next or any subsequent Court to be holden 

for the said manors, grant unto such vendee, upon request, 

the said copy or customary lands or tenements for such 

estate or interest as shall have been so conveyed to him as 
aforesaid, reserving the ancient rents, customs, and services, 

and shall admit him tenant of the same. 


343. Any such trader unable to meet his engagements Any trader 


with his creditors, and desirous of laying the state of his wavle.to 


affairs before them, under the control of the Court, and of gagements 


Co 
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submitting himself to the jurisdiction of the Court in 
manner hereinafter mentioned, may present a petition to 
the Court (a) setting forth the true cause of such inability, 
and praying that his person and property may be protected 
from process (4) until further order; and the Court on such 
petition shall have power to grant such protection, (c) and 
may renew the same from time to time as it shall think fit, 
and if the petitioner be in prison or custody for debt may, 


except in the cases next hereinafter mentioned, order his 
release, either absolutely or on condition, and may take 


. bail for his attendance at the several sittings of the Court, 


hereinafter mentioned: Provided always, that the Court 
shall not order such release where it shall appear that the 
petitioner is in prison or in custody for any debt contracted 
by fraud or breach of trust, or by reason of any prosecution 


against him for any offence, or for any debt contracted by 
reason of any judgment in any proceeding for breach of the 


revenue laws, or in any action for breach of promise of 
marriage, Seduction, criminal conversation, libel, slander, 
assault, battery, malicious arrest, or other malicious pro- 
ceeding : Provided also, that such release shall in nowise 
affect any rights of the creditor against such petitioner, 
except the right of detaining him in prison whilst protected 
from imprisonment by order of the Court. 


The Preferential Payments in Bankruptcy (Ireland) Act, 1889, Ss. 4 
sub-ss. 1, 2, & 5, apply to the case of an arranging debtor “as if be 
were a bankrupt.” Sees. 4, sub-s. 6. 

The statement by the assignee that an arranging debtor is a minor 
is sufficient evidence for the Court to show that it cannot act without 
the authority of the Court of Chancery.—Xe Arranging Trader, 
5 1.L.T. R. 125. 

The Court of Bankruptcy has the same power to restrain suits, &c, 
in arrangement cases, as in cases where a petition in bankruptcy has 
been presented. See s. 68 (1872). In England the Court restrained 
an action brought by a creditor, where, after action brought, the debtor 
made a composition with his creditors; and the decision was upheld on 
appeal.—/n re Thorpe, L. R.8 Ch. 743. The English section is limited 
to cases where a bankruptcy petition has been presented aguinst the 
debtor, and does not 7 ferms include petitions for liquidation, or com- 
position cases. The Irish section is wider, and includes cases where 4 
petition is presented 4y a debtor, whether it be a petition in bankruptcy 
or under the arrangement clauses. 

S.64 (1872) provides for giving a certificate.in arrangement cass 
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to operate as a certificate of conformity; and s. 65 (1872) deals with 
the re-vesting of property in arrangement cases. 


(a) As to a petition by one member of a firm, see iv re Parrott, 
8 I. Ch. R. 391. 


Filing a petition for arrangement will not stop proceedings on a 
debtor’s summons.—3 I. L. T. R. 102. 

“If it appear to the Court that the debtor isa minor, the Court cannot 
act.— Re Arranging Trader, § 1. L. T. R. 125. 

The Court will, within limits, give a creditor costs in full decreed 
against the debtor prior to the filing of the petition, the essence of the 
rule being that the creditor is furced to take a composition on the debt 
to enforce which the costs were incurred. Costs incurred in defending 


od 


899 


Skc. 
CCCXLIII. 


a claim by the debtor refused. —Shaw’s Case, 8 I. L. T. R. 8. Zui tu AN 


See Xe Arranging Debtor, 81. L. T. R. 27, where the practice is 
fully stated.—See also Ke Arranging Trader, 61. J. (N.S.) 355, in 
which Lynch, J., held that where a debtor put creditors to expense by 
waiting till they sued him and obtained judgment, he would not allow 
him to proceed with the arrangement till he paid the costs. 

(5) A warrant of the Admiralty Court to arrest a ship, the property 
of an arranging debtor, is ‘‘ process."—He 7. C., I. KR. 11 Eq. 151 5 
I. L. T. R. 39. 

Where an attachment order by an English Court under the Debtors 
Act had issued against a debtor for breach of trust, it was suspended on 
the debtor petitioning for an arrangement in Ireland, and obtaining a 
Te order.—London and L. Hotel Co. v. Wright, 121. L. T. & 
S. J. 9. 

In the case of Kennedy, owner, Reid, petitioner, 17 I. Ch. R. 104, it 
was much debated, but not decided, whether reyistering a judgment as 
a mortgage was ‘“‘ process”’ within the meaning of the section. Ae 
Lamé, I. R. 3 Eq. 286, went further, and decided that the registration 
of a judgment mortgage was not process. Now, however, s. 62 
(1872) enacts that ‘‘ process” shall include an affidavit registered 
under 13 & 14 Vict., c. 29, and the Acts amending it, and a debtor’s 
summons. See re Hills, 32 L. T. 213, 3 D.G. & J. 476. 

(c) The order for protection is subject to appeal_—Ae Craig, 8 
I. Ch. R. 393; ex p. Ford, § D. M. & G. 398. 

A protection order takes effect from the time it is pronounced by the 
Court. Goods will not be bound or affected by a writ of 7. fa. after- 
wards lodged with the sheriff by an execution creditor, even though he 
has not had notice.—Zx p. Monsell, Mitchell, & Co., re MC. & Co., 
101. L. T. R. 107. But if the writ is lodged at the Dublin office of 
the sheriff's returning officer before notice of a protection order was 
served, the sheriff was held entitled to proceed with the execution of 
the f#. fa. Re R. C., 21 L. R. Ir. §46; and leave was given to a sheriff 
to levy the amount of a civil bill decree lodged in his hands before the 
protection order.—Xe P. J. W. (1896), 1 I. R. 44. 

An order for protection under this section was granted to a married 
woman carrying on trade separately from her husband, having separate 
estate, and having obtained a protection order under 28 Vict., c. 43.— 
Re F., 1. R. 11 Eq. 24, 11 1. L. T. & S. J. 41. 
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when he files a liquidation petition (his partner being solvent), set forth 
in his statement of affairs ihe assets and liabilities of the partnership 
business in detail, as well as his own separate assets and liabilities 
He must also state the account between himself and his partner, so as 
to show the balance (if any) due to him, If he does not give these 
particulars, his statement of affairs will be insufficient, and any liquida- 
tion or composition resolutions founded on it cannot be registered. If 
for any reason it is impossible for the debtor to make such a statement 
of the affairs of the partnership, he cannot have a liquidation of his 
affairs by arrangement or a composition, but must submit to bank- 
ruptcy. 

(6) S., who was surety for F., an arranging trader, became bankrupt. 
The third and fourth sets of notes for which he was surety not being 
paid, the case of F. was turned into bankruptcy. Creditors who had 
proved against the estate of F. sought to prove for the unpaid notes 
against the estate of S.; but it was held, that such proof could not be 
allowed, they having made their election.— Re Shechan’s Estate, 91. J. 
(N. S.) 198. 

If it be shown on satisfactory evidence that property was omitted 
from the affidavit of assets, the Court will withdiaw the certificate 
which it has granted, and put the case into bankruptcy.—Ae 4. 7. 
gI.J.(N. 5S.) 120. 


346. At such private sitting, or at any adjournment 
thereof, the creditors shall prove their debts, such proofs to 
be in all respects as proofs in bankruptcy ; and the peti- 
tioning trader shall attend and make oath of the truth of 
the account filed by him, and may be examined thereon; 
and if at such sitting or at any adjournment thereof three- 
fifths in number and value of the creditors who have proved 
debts to the amount of ten pounds shall assent to the pro- 
posal of such petitioner or to any modification thereof, the 
Court shall appoint another private sitting for the con- 
firmation of such proposal or modified proposal ; and such 
second sitting shall be held not earlier than fourteen days 
from the first sitting, and notice thereof in writing shall be 
given to every creditor who was not present by himself or 
his appointed agent at such first sitting, at such time andin 
such manner as the Court shall, by any general or special 
order, direct. 


Every assignment of goods, whether legal or equitable, amounting to 
anything more than almost a mere promise, is subject to the operation 
of the Bills of Sale Act. The Court will not, pending the first sitting 
upon motion, dissolve an injunction restraining the removal of goods © 
the debtor out of the jurisdiction, unless upon the strictest proof of 
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right by the person moving.—Re Spotten, ex p. Merchant Bank, 10 
i. L. T. R. 46. 

Special grounds of opposition may be opened at the first sitting, 
although it is intimated that no proof will be made till the second.—Xe 
Moorhead, 21.L. T. Ri 1213 ve Af'Clelland, 2 1. L. T. 688. 

B. & Co. were creditors of a partnership for £2,400, for which they 
held a security comprising joint property of the firm and also separate 
property ofone ofthe partners. The firm being in difficulties, the joint 
creditors agreed to accept a composition, and B. & Co. valued their 
security at £800, and proved and received the composition upon the 
balance. Subsequently they received from their security more than 
£800 and interest from the date of valuation. Four years after the 
close of the composition, the debtors brought an action to redeem their 
security. B. & Co. claimed to retain the security on the separate pro- 
perty until they had received payment in full of their claim, on the 
ground that they need not have deducted the separate property.— 
it was held, that B. & Co. having received £800 from the security, and 
accepted the composition on the balance, their whole debt was dis- 
charged, and they could not retain the separate security. This decision 
was afhrmed on appeal.—Couldery v. Bartrum, 19 Ch. D. 394. 

A creditor holding a mortgage is in the same position under the 
arrangement clauses as in proceedings in bankruptcy.—/z re Ferrall, 
I. R. 1 Eq. 81. 

Payment of costs in full of a creditor was refused where the debtor 
had unsuccessfully sued the creditor in the Admiralty Court.—AZe 
Arranging Debtor, 81. L. T.R., 8. 

A creditor does not necessarily abandon his security by accepting a 
dividend in an arrangement matter in which he has not proved.—Ae 
Farrell, supra; and see Mulville v. Munster and Leinster Bank, 27 
L. R. Ir. 379. 

A secured creditor is in no way bound by a compounding debtor’s 
estimate of the value of his security. He is entitled to abstain from 

proving his debt or taking any part in the composition proceedings, 
and, when he has realized his security, he may claim from the debtor 
payment of the composition upon the balance which may then remain 
unsatisfied of the debt.—Z-x p. Bestevick, 2 Ch. D. 485. 

A secured creditor, who proves for the balance of his debt after de- 
ducting the assessed value of his security, and afterwards realizes the 
security, must pay to the debtor any surplus realized above the assessed 
value, after allowing interest upon the assessed value from the assess- 
ment until the realization.— Société Générale de Paris v. Geen, 8 App. 
Cas. : 

After the final confirmation of a proposal by which the debtor under- 
took to sign composition notes, the debtor refused to sign the notes 
when duly tendered to him. The Court, on the application of creditors, 
made an order directing the debtor to sign the notes ; and upon his 
declining to obey the order, issued an attachment against him.—Av¢ #., 
I. R. 11 Eq. 106. 

Subsequently the composition notes were tendered to the sureties, 
who refused to sign them upon grounds held by the Court to be in- 
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sufficient. An order was made that they should sign the notes. — Ze H., 
I. R. 11 Eq. 334. 


347. At such second sitting, or at any adjournment 
thereof, the creditors may also prove their debts; and if 
three-fifths in number and value of those who have proved 
debts to the amount of ten pounds shall agree to accept 
such proposal as was assented to at the first sitting, the 
terms thereof shall be reduced into writing, and the credi- 
tors shall sign the same: and such resolution or agreement, 
subject to such confirmation as hereinafter mentioned, shall 
thenceforth be binding and of full force as well against such 
petitioning trader as against all persons who were creditors 
at the date of his petition, and who had notice of the said 
several sittings ; and the Court, after hearing such creditors, 
by themselves, their counsel, or attorneys, as may desire to 
be heard, either for or against such resolution or agreement, 
may approve and confirm the same, and cause it to be filed 
and entered of record, and grant to the petitioner a certi- 
ficate thereof, and may from time to time endorse on such 
certificate a protection from arrest, and such petitioner shall 
be free from arrest at the suit of any person being a creditor 
at the date of his petition, and having had such several 
notice or notices as aforesaid ; and any officer arresting 
such petitioner at the suit of any such creditor, and on 
sight of such certificate and protection not releasing such 
petitioner, shall be liable to such penalty as is provided 
respecting bankrupts in the like case. 


The three-fifths in number and value may include creditors to whom 
debts are due by the arranging debtor jointly with others.—£x ?.- 
Heath, 4 De G. & S. 593. 

A debt payable on a contingency is provable in arrangement as in 
bankruptcy.— Ae Bracken, I. R. 2 Eq. 495. 

Parties signing an undertaking to sign composition bills, and then 
refusing so to do, will be attached.—Re Fahy, 61. J. (N. S.) 322. 

A liquidating debtor was indebted to a creditor in £357 recovered by 
a verdict at law, and costs, which had not been taxed. The creditor 
attended the first meeting of creditors, and stated in his affidavit that 
the debtor was indebted to him in £357 on the verdict, and an amount 
of costs which he estimated at £200; and claimed to vote in respect 
the aggregate amount. The creditor had been restrained by injunction 
from taking any further proceedings in the action. It was held, that 
the estimated amount of untaxed costs was an unliquidated debt, and 
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that he could not vote in respect thereof. The proper course forthe Src. 
creditor to pursue was either to apply for leave to sign judgment and CCCXLVII. 
tax his costs, or else to swear to such a sum as the costs when taxed a 
would at least amount to.—Zx p. Rufie, re Dummelow, L. R. 8 Ch. 


Where mere irregularities not affecting the merits of the case take - 
place in the reception of proofs, the Court will allow them to be cor- 
rected upon an ¢x parte application of the arranging debtor.—A’e A. & 
B., 7 1. J. (N. S.) 208. 

A creditor will not be allowed to oppose an arrangement unless he 
has previously filed his proof. —e C. Ze I. R. 7 Eq. 299; 71. L. T. R. 
7O. 
The protection under sec. 347 (1857) only protects the person of the 
debtor. <A non-assenting creditor may, until the final certificate—sec. 
64 (1872)—proceed to execution against the goods of the debtor, not- 
withstanding the certificate under sec. 347.—Aforan v. Reynolds, I. R. 
3 C. L. 353- 

As to proofs on bills of exchange, see ve C. H., 71. L. T. R. 141. 

A creditor who might have proved in a composition under the Eng- 
lish Act, 1861, did not, in fact, prove, and by his will bequeathed 
considerable property to the debtor. The executors of the creditor 
were allowed to retain an amount equal to the composition on the 
debt.—/n re Orpen, Beswick v. Orpen, 16 Ch. D. 202. 

A creditor who did not prove in an arrangement before the passing of 
the Act of 1872, piers: his judgment as a mortgage. He afterwards 
accepted and was paid composition bills, and the trader received his 
certificate. The creditor was allowed to rank as an incumbrancer in 
respect of balance of debt.—Xe Xooney, 81. L. T. R. 125; I. R. 9 Eq. 
204. 

An arranging debtor carried a composition of 20s. in the pound, 
secured by vesting all his property 1a the Official Assignees and a 
trustee, with power upon default to realize and apply the proceeds 
in payment of the composition. The debtor made default, carried 
on the trading for nearly two years, and was adjudicated bankrupt. 
He carried a composition of 2s. 6d. in the pound, which was paid to 
the creditors, including A & B, who were creditors in the arrange- 
ment, and had not attended at the composition meeting. On motion 
to expunge the balance of the debts due to A & B in the arrangement, 
the Court of Appeal, reversing the order of the Bankrupt Court, held 
that neither A nor B waived or released his rights under the 
arrangement by accepting the composition after bankruptcy, and that 
the vesting of the debtor’s property under the arrangement resolutions 
did not place the creditors in the position of secured creditors under 
the Bankruptcy Acts.—Re Guilfoyle, 15 L. R. Ir. 238. 

A creditor made his proof of debt, including a sum for which he held 
security, and was represented by a solicitor at both sittings. An appli- 
cation to withdraw or amend the proof was refused with costs both to 
the creditors opposing and to the arranging debtor.—Re O’D., ex p. 
Robinson, 15 L. R. Ir. 496. 

The Court has not jurisdiction to order that a fee paid with an 
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apprentice to an arranging debtor be returned, where the arrangement 
providing for the complete distribution of the assets has been concluded. 
—NHe J. L.,81.L. T. R. 160 

A judgment creditor proved for debt and costs at a meeting of the 
creditors of the judgment debtor held under s. 126 (1869). He voted 
against the composition offered. In the debtor’s statement of affairs 
the debt alone, but not the costs, was set out. The judgment creditor 
subsequently withdrew his proof, and issued execution for the judgment 
debt and costs. It was held, that, by reason of the insufficient state- 
ments of the debt in the debtor's statement, the judgment creditor was 
not bound by the compositicn, and that he was not estopped by his 
conduct from enforcing his execution against the debtor.—Zx fp. Lang, 
5 Ch. D. 971. ; 

In considering decisions on s. 126 (1869), it will be well to note 
that the English Act only binds creditors the amount of whose debts 
is shown, which has been held to mean accurately shown. In Ireland 
creditors are bound if they have been served with the statutable 
notices. 


348. Any person duly authorized by writing under the 
hand of any creditor who has proved a debt to the amount 
of ten pounds and upwards shall be entitled to vote on the 
question of assent or dissent to the proposal of such peti- 
tioning trader. 


349. From and after the date of the approval and con- 
firmation of such resolution or agreement, all the escate 
and effects of such petitioning trader shall vest in the 
Official Assignees (if such shall be required by virtue of such 
resolution, and either alone or jointly with any person oF 
persons, as may be expressed in such resolution), as fully as 
if such Official Assignees and other parties were assignees 
under any bankruptcy. 


Plaintiff was an arranging debtor in 1881. His composition was to 
be paid in a year, and his estate was vested as security upon {rust, 
on default to apply for an order to realize. By lease in 1883 T. took 
premises so vested from plaintiff. Goods of T. were seized on the 
premises by an execution creditor of T., and plaintiff duly demanded 
from the sheriff a quarter’s rent due by T.  Plaintif&f’s composition 
had not been paid, but there was no order to realize. The assignees 
also demanded the rent. edd, on demurrer, that plaintiff could main- 
tain an action against the sheriff for not paying the rent before 
removing the goods.— Doran v. Moore, 16 L. Ror. 181. 

A vesting on trust to secure payment of the composition to the 
creditors does not make them secured creditors.—Re Guilfoyls 
5 L. R. Ir. 238. 
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An order having been made under this sec. that the estate of the SEC 
arranging trader should vest in the Official Assignees, the arranging CCCLI. 
trader afterwards handed over certain scrip to his attorney as security _* 
for the costs of the arrangement. It was decided that the attorney had 
not a lien upon the scrip for his costs.—e North, 10 I. J. (N. 5S.) 297. 

A resolution requiring the estate and effects of a trader to vest in one 
assignee by name, is not a compliance with the section. —A/‘Cazl v. 
Campoell, 1. R. 8 C. L. 35. 

Leasehold property does not vest in the assignees in bankruptcy until 
they have elected to take the premises. The same election must be 
rmade to vest property under s. 349.—Ae Somerville, 1 LR. Ir. 293. 

An arranging debtor, subsequently to the confirmation of his pro- 
posal, entered into an agreement for the sale of a portion of his property 
vested in the Official Assignees pending the payment of a composition 
not yet due. The Court refused to confirm the contract. —Ae Z. D., 
ex p. Doyle, 71. L. T. R. 172. 


350. The Official Assignees shall, once at least in every Official 
six months, or oftener if the Court shall require it, produce Assignee 
to the Court, on oath, a full and true account of all moneys, account 
property, and effects of such petitioning trader which have thonths.- 
come to their hands, and of the disposal thereof; and the 
Court shall examine the same, and shall certify the result 
of such examination, and, if need be, order payment to the 
creditors of such petitioner according to the terms of the 
resolution or agreement, and may tn such account make all 
just allowances, and may order payment to the Official 
Assignee of such sum as a remuneration for his services as 


shall appear just and reasonable. 


351. In case any difficulty shall arise in the execution of If any 
the said resolution or agreement, it shall be lawful for the SUmculy, 
Court to cause a special sitting of the Court to be held ; execution of 
and the resolution of the majority in number and value of Soa 
the creditors at such sitting who have proved debts to the es ag 
amount of ten pounds, to confirm, alter, or annul the whole bz held. 
or any part of such resolution or agreement, shall be as 
valid as if it had been part of the original resolution or 
agreement: provided, however, that if one-third in number 
and value of the creditors of such petitioning trader do not 
attend such sitting, the resolution thereof shall not be valid, 


unless the same is approved and confirmed by the Court. 


Inability to pay the proposed composition is not a “difficulty” within 
the sec.—He Welpy, I. R. 4 Eq. 204. 
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A trading firm, consisting of four partners, filed a petition for arrange- 
ment, and carried their second sitting, at which they undertook to sign 
certain promissory notes; but the formal confirmation of the proposal 
was adjourned until the amount of the debts should be ascertained. 
Meanwhile one of the petitioners died. The survivors applied ex parte 
for leave to hold a special sitting under this sec. Heéd, that the death 
of one of the petitioners was not merely a “difficulty” within the sec.. 
but rendered the arrangement abortive and impossible of being carnied 
into effect.—Xe 4, I. R. 11 Eq. 463 11 LL rR. 30. 

For the 352nd sec., which provided for the granting of a certificate 
in the nature of a certificate of conformity to the arranging trader, 
sec. 64 (1872) is substituted. See the notes to that section as to the 
operation of a certificate, 


353» If such petitioning trader shall not duly attend the 
sittings of the Court, or if he shall not file his account in 
manner aforesaid within such extended time as may be 
allowed him by the Court for such purpose, or if he shall 
fail to obey any order of the Court which may be made in 
the matter of his petition, such petition may be dismissed, (a) 
and if at the first private sitting of the Court, or at any 
adjournment thereof, the proposal of the petitioner, or some 
modification thereof, be not assented to, (4) or if at any 
time after the filing of any petition for protection, if it shall 
be shown that the affidavit filed with his petition was wil- 
fully untrue, so far as concerned the assets ready to be 
produced by him, or that he has not made a full disclosure 
of his debts and credits, estate and effects, and is not 
desirous of making a bond fide arrangement with all his 
creditors, (¢) or that his proposal to that effect is not 
reasonable and proper to be executed under the direction 
of the Court, (2) or if within three months of the time of 
presenting his petition he shall have assigned, transferred, 
or made away with any portion of his estate or effects 
otherwise than in due course, or shall have voluntarily done 
or suffered any act whereby his goods shall have been taken 
In execution, it shall be lawful for the Court to adjudge 
such petitioner a bankrupt, (¢) and to adjourn all further 
proceedings in the matter into the public Court, and to 
advertise such adjudication, and to appoint sittings for 
choice of assignees and for last examination, as in bank- 
yuptcy; and such petitioner shall thenceforth be amenable 
to the jurisdiction of the Court in the safifé manner as any 
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other bankrupt, and any proposal which may have been 
made, or assented to, or confirmed, shall be wholly and 
altogether void; and the Court shall have power at any 
time, on the application of any creditor, to appoint a private 
sitting for the purpose of inquiry, and may summon before 
it such petitioning trader or any other person, and examine 
him upon oath touching such matters; and every such 
summons and examination shall be enforced in such 
manner aS summonses and examinations are enforced in 
matters of bankruptcy. 


(2) Where arrangement proceedings are turned into bankruptcy, the 
creditor whose proceedings have brought the matter into Court will be 
given the carriage.-—e Callaghan, 21. L. T. 720. 

See in re Hegarty, 10 1. Ch. R. 117, a8 to proceeding with a creditor’s 
petition founded on the dismissal of the petition, in preference to the 
petition of the banknupt himself. 

(4) The Court has not power to turn an arrangement into banknuptcy 
at the second sitting, on the ground that there is a majority of creditors 
against the offer of composition. The practice is to make no rule on 
the motion. If any order of the Court has not been complied with, the 
petition will be dismissed, and this is an act of bankruptcy.—Ae 4. B.,, 
31. L. T. 695. 

When two or more partners join in a petition for arrangement as to 
their joint liabilities, and also propose separate compositions as to 
their respective separate liabilities, and the arrangement fails as to one 
of the separate estates, the parties will be adjudicated bankrupt.— 
Re Louis Loré, 23 L. R. Ir. 365. 

(c) Where protection was obtained upon a false statement, the case 
was turned into bankruptcy, and the final examination adjourned szne 
dte.—Re P. Keliy, 7 1. J. (N.S.) 122. 

Where the debtor’s schedule bears on its face evidence that it is 
untrue and contradictory, and does not present an accurate statement 
of his affairs, the Court will, at the suggestion of unsatisfied creditors, 
turn the case into bankruptcy, though the great majority vote for the 
proposal.—Ae Moorhead, 21. L. T. 121. 

Where creditors accept a composition relying on the truth of the 
schedule of assets, the Court will withdraw the certificate, and put the 
case into bankruptcy upon satisfactory evidence that valuable property 
was omitted from the schedule.—Xe Arranging Trader, 9 1. J. (N. S.) 
120. 

In a case of fraud a case may be turned into bankruptcy.—Avon., 
11 I, J.(N. S.) 336; 1 1. L. T. 263. 

Where, after two or three instalments were paid, the case was turned 
into bankruptcy, new creditors held to have no priority over the arrange- 
ment creditors, even where the goods enabled the debtor to pay the 
instalments.—£x p. Charley, re Wilson, 7 1. J. (N. S.) 367. 

(7) A composition arrangement extending over more than twelve 
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months, or only secured by an undertaking which would constitute a 
breach of trust, is not ‘reasonable or proper to be executed.”—Xe 
Maclure, 1. R. 7 Eq. 176; 7 1.L. T. R. 32. 

Under exceptional circumstances an arrangement was held reason- 
able and proper to be executed under the direction of the Coart, 
though the period over which the composition was to extend exceeded 
twelve months.—/s re S. S. A.. 71. L. T. R. 72. 

In the case of Ke Beck, 1. R. 1 Eq. 68, though an overwhelming 
majority of creditors were in favour of the arrangement, the Court ad- 
journed the proceedings into bankruptcy under special circumstances, 
on the application of a single creditor. 

The Court may direct a creditor to be paid in full if the arrangement 
is inequitable as regards him.—Anon., 11 I. J. (N. S.) 323. 

(e) A petitioning debtor may be adjudicated bankrupt on a prior act 
of bankruptcy.—Ae Azlmarton, 11 I. J. (N. S.) 240. See also re 
French, 1. R. 1 Eq. 66. 

In ex p. Chariton, 6 Ch. D. 45, the English Court of Appeal held, 
that the power given to the Court by sec. 126 (1869) to adjudge a com- 
pounding debtor a bankrupt, is a discretionary power, and is indepen- 
dent of the commission by him of an act of bankruptcy ; and it may be 
exercised by him more than six months after filing the petition ; and 
that a declaration by the debtor of inability t » pay an instalment of the 
composition is a sufficient ground for the exercise of the power. The 

uestion suggested in the case—whether there was a relation back of 
the trustee’s title—was not decided. 

After an order for protection has been made, the Court has no juris: 
diction to dismiss the petition, except for the causes mentioned in 
sec. 353-—Ae Crag, 8 I. Ch. R. 393. 

Under the 38 & 39 Vict., c. 60, s. 15, sub-s. 7, an arranging debtor 
or bankrupt who is treasurer of a friendly society, must pay the full 
amount of his debt to the society before paying his other creditors a 
composition or dividend.—Ae A. 7., § I. L. T. R. 34. 

The Court will not, as a general rule, order a debtor to pay the 
expenses of an accountant appointed by the creditors to value the 
assets. Ke A. 7., 5 LL. T. R. 343 and see re 7. C., 3 I. L. T. 157, 
176. 

Questions of fact in arrangements may be tried before a jury. See 
sec. 66 (1872). . 

An arranging debtor, having signed and delivered composition notes, 
is not bound to seek the creditor, or take other steps until the notes 
are presented for payment. The creditor cannot, by compelling the 
debtor to sign a fresl: bill for a former debt, confer any right upon him- 
self enforceable by law. A guarantee by a creditor to pay arrears of 
rent out of the proceeds of the sale of the debtor’s property, which the 
creditor is thereupon authorized to sell, involves no personal liability, and 
will not import consideration.—Re John Mf. Campbell, 25 L. R. Ir. §0 


354 The Court may, if it think fit, from time to time 
direct that any sitting of the Court or proceeding in any 
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matter under this Act shall be private, and that any part of 
the proceedings shall not be open to inspection without 
special order. 


In Kennedy v. Blackburne, 11 1. J. (N. S.) 388, it was held by the 
Court of Queen’s Bench, that an arrangement under the arrangement 
clauses of this Act was no statutable bar to an action until the arrang- 
ing debtor had obtained his certificate. This case was followed in 
Smith v. Simmonds, 8 L. R. Ir. 357. 

In the cases of Slater v. Jones and Capes v. Ball, L. R. 8 Ex. 186, a 
plea of a composition arrangement under the Bankruptcy Act, 1869, 
s. 126, was held a good answer to an action on a bill of exchange, the 
plea alleging that the plaintiff became bound by the resolution, and 
that the composition was not payable at the commencement of the 
action. See £dwards v. Coombe, L. R.7 C. P. 519; re Hatton, L. R. 
7 Ch. 723; and Goldney v. Lording, L. R. 8 (Q. B. 182. 

If a debtor fails to pay the instalments agreed to be taken by his cre- 
ditors, they are remitted to their original rights—Ae 7. Z.,8 1. L.T. R. 
106. See Sewellv. Musson, 1 Vern. 210; Fesard v. Afugnicr, 18 C. B. 
(N. S.) 286; Hasard v. Mare, 6 H. & N. 4343; Ldwards v. Coombe, 
L.R.7 C. P. §19; Goldney v. Lording, L. R. 8 Q. B. 182; re Hatton, 
L. R. 7 Ch. 723; ex p. Peacock, re Duffield, L. R. 8 Ch. 682; Afalone 
v. ( )1.R.7 C. L. 4733 Edwards vy. Hancher, 1 C. P. D. 111; 
Campbell v. Im Thurn, 1 C. P. D. 267; re Shiers, 7 Ch. D. 4163 and 
Brinton v. Maddison, 1 C. & E. 68. 

A creditor who was a supporter of an arranyement in which the 
estate was vested in the assignees, will not, on the failure of the debtor 
to pay an instalment, be remitted to his original rights, if he has done 
anything to compromise himself by his personal conduct, or if being so 
remitted would defeat the object of the resolution.-—A’e Barrington, 
IL. R.Ir. 130. See ke Ferguson, 1. R. 11 Eq. 260. 

Where a creditor of a compounding debtor brought an action against 
the debtor for the original debt, and there was a subszantial question to 
be tried, viz., whether the terms of the composition had been really 
complied with, the Court of Appeal refused to restrain the action. —£.xr 
p- Lopes, re Lopes, § Ch. D. 65. 

If a composition creditor elects to sue on a composition note for an 
instalment, he will be held to have elected to take with the composition 
note, and be restrained from levying an execution for the entire debt 
for which ina second action he obtained judgment.—Ae Autler, tL. R. 
Ir. 225. See ex p. Alasters, re Winson, 33 L. T. (N. 8S.) 613; and 
Re Lennard, 1 Ch. D. 177. 

It may be convenient at the cluse of the arrangement sections to give 
some of the cases on the effect of a composition accepted by a creditor 
in discharping a surety of the debtor. It must, however, be noted in 
connection with the English cases, that proceedings for composition 
with creditors under s. 126 (1869) are now held to be *‘ proceedings in 
bankruptcy,” and s. 50 (1869) is therefore held to preserve the rights 
of composition creditors against co-debtors and sureties of the com- 
pounding debtor. Under the Irish Acts a certificate in bankruptcy 
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SEC, does not release any person bound jointly with the bankrupt—s. 59 
CCCEIY. (1872). Acertificate in an arrangement case operates as a certificate 
in bankruptcy, s. 64 (1872); but there are no words specifically de- 
claring that it shall not release a surety. See ex p. Afirabita, re Date, 

L. R. 20 Eq. 772; ex p. Monkhouse, re Dale, 1 Ch. D. 287. 

In Z£illts v. Wilmot, L. R. 10 Ex. 10, the principal debtor was dis- 
charged by resolution, s. 125 (1869). e/d, his surety remained liable, 
as in an ordinary bankruptcy, although the resolution contained no 
reservation of rights against sureties. —So in ex p. Jacobs, L. R. 10 Ch. 
211, it was held, that where the acceptor of a bill of exchange presents 
a petition for liquidation or composition under the Bankruptcy Act, 
1869, and the creditors pass a resolution for liquidation or composition, 
the acceptor must be considered as discharged by operation of law, and 
the drawer is not thereby discharged from his liability. In such a case 
it makes no difference whether the bill-holder is present at the meeting 
or not, or whether he votes in favour of the resolution or against it. 

See Alegrath v. Gray, L.R.g C. P. 2163 and Welson v. Lloyd, L. BR. 
16 Eq. 60. The latter case was disapproved of in ex p. /acoés. 
Simpson v. Henning, L. R. 10 Q. B. 406, came before the Court of 
Exchequer Chamber on demurrer. In that case the plaintiffs, being 
the holders of a joint and several promissory note of the defendant and 
H., sued the defendant on the note. The defendant pleaded that the 
note was given by him and H. to the plaintiffs on account of a partner- 
ship debt; and that afterwards the defendant and H., as partners, 
being unable to pay their debts, instituted proceedings, which took 
place under ss. 126 and 127 of the Bankruptcy Act, 1869 (the ‘“‘com- 
position with creditor” sections), and thereupon a resolution of the 
creditors of the defendant and H., that a composition of 8s. 6d. in the 
pound, payable by instalments, should be accepted in satisfaction of 
the debts due from them to their creditors, was passed ; that the pro- 
visions of the composition became binding on the plaintiffs and on all 
the creditors of the defendant and H., and that the debts due to the 
plaintiffs and to all other creditors became and werc satisfied within the 
meaning of ss. 126 and 127 of the Bankruptcy Act, 1869. It was held, 
by Brett and Archibald, JJ., and Pollock and Amphlett, BB., Kelly, 
C. B., dissenting, that the acceptance of a composition on the joint debt 
under s. 126 was not a satisfaction of the defendant’s separate liability, 
and, therefore, that the plea was bad. See also Géevg v. Gilbey, 
2 Q. B. D. 6, 209; and ex ~. Gilbey, re Bedell, 8 Ch. D. 248. 

In Zhe Provincial Bank v. Dunne, 2 L. R. Ir. 21, it was held, that 
the receipt by the plaintiffs of composition notes of the acceptor, in 
pursuance of an arrangement in bankruptcy, did not suspend their nght 
of action against the defendant, who was the accommodation drawet. 
‘*The acceptance of the composition is like a proof of debt in bankruptcy. 
If the composition shall be paid, the defendant will be entitled to the 
benefit of it. If the defendant pay the debt before the composition is 
due, he will be entitled to the benefit of the composition securities.”— 
fer Fitzgerald, J. See also Erskine v. Aforeland, I. R. 10 Eq. 2433 
aus Vee mmeneel 1 Ex. D. 157; and Gray v. Seckham, L. R. 
7 Ch. 680. 
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Under the English Bankruptcy Act of 1869, the machinery by which 
a composition with creditors was effected was regulated by s. 126. In 
the case of ex p. Jones, L. R. 10 Ch. 663, an important question 
respecting the rights of execution creditors arose. On the 1oth of May, 
1875, the debtor fled a petition for composition ; and later on the same 
day a writ of /. fa. was delivered to the sheriff for execution by a cre- 
ditor, without notice of the petition. The execution creditor received 
notice on the ith, and the sheriff seized on the 13th. Immediately 
after, a receiver was appointed by the Court of Bankruptcy, and on the 
19th an interim injunction was granted to restrain the sheriff from 
selling. A meeting for composition was held on the 26th, and reso- 
lutions were passed accepting a composition. ‘The amount of this 
composition was tendered to the execution creditor, and refused ; and 
on the 1S§th June he applied to dissolve the injunction. The Registrar 
of the County Court granted the application, and his order was affirmed 
by the Chief Judge, 33 L. T. (N. 8.) 116. On appeal to the Lords 
Justices, this decision was upheld. ‘In order to take away from anyone 
anything given him by law,” said Lord Justice James, “ you must find 
express words ora plain implication in the act. Here, by due process 
of law, the creditor had, by placing the writ in the hands of the sheriff, 
obtained a security over all the goods of the debtor, which the sheriff 
was able to take in execution; and this right he retained, unless it was 
taken away by the composition. The goods never ceased to be the 
goods of the debtor, and against him the execution remains effectual.” 
‘* There are no words,” said Lord Justice Mellish, ‘‘ to take away the 
security that the creditor had obtained.” 

See also, as to the rights of execution creditors, re 17'Cammon, 
9 ILL. T. R. 223; ex p. Batley, re Jecks, 20 W. R. 76; ex p. Sheriff 
of Middlesex, re England, L. R. 12 Eq. 207; and re Balbirnie, ex p. 
Jameson, 3 Ch. D. 488. 

Under the analogous section, 1869 (126), resolutions were registered 
accepting 6d. in the pound from a debtor whose liabilities were £1,293, 
and who was in receipt of a salary of £5 weekly. The resolutions were 
vacated on appeal as an abuse of the process of the Court.—Z£x /. 
Ball, re Parnell, 20 Ch. D. 670. See ex p. Staff, L. R. 20 Eq. 7753 
ex p. Elworthy, L. R. 20 Eq. 742; ex p. Williams, 36 L. T. (N. 5S.) 
324; ex p. Russell, re Robins, 22 Ch. D. 778; and ex p. Hudson, re 
Walton, 22 Ch. D. 773. The rule adopted was that the composition 
must be dond fide, i.e., in the interest of the creditors, and not merely 
to benefit the debtor. 

A debtor whose estate was vested in the Official Assignees under this 
section had, prior to the filing of the petition, mortgaged certain pre- 
mises. After the vesting, he demised the premises to a lessee. It was 
held, that the Court had jurisdiction to declare the lease invalid as 
against the mortgagee, and to sell them discharged of the lease. —Ae 
R. Ruttlev. O Flaherty, 111. L. T. R. 133. 

Plaintiffs demised premises to defendant by lease containing a clause 
of forfeiture if he should become bankrupt or become insolvent in his 
circumstances. The lessee presented a petition for arrangement, and 
it was held, that there was a forfeiture, and that bringing the action 
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SEC was an election to avoid the lease.—Avdkenny Gas Co. v. Somerville, 
CCCLIV. 21. R. Ir. 192. 

2 A writ of sequestration issued against the lands of a suitor in Chan- 
cery, and was put into effect by entry and seizure. The debtor sab- 
sequently presented a petition for arrangement ; his proposal was 
confirmed, and all his estate vested in the assignees, who applied to the 
Vice-Chancellor that the sequestration should be discharged. The Vice- 
Chancellor held, that the vesting was subject to the sequestration, and 
that the case was governed by Zatham v. Parker, 1 Sm. & G. 506.— 
Ex p. James, re Vernon & Wood, 101. L. T. R. 3. 

The creditors of a debtor resolved to accept a composition payable 
in three instalments, the third instalment being guaranteed by a surety. 
Before the resolution was passed, the debtor had agreed with the surety 
to indemnify him against any liability which he might incur under his 
guarantee by depositing goods with him. This agreement was not 
made known to the creditors. After the resolutions were registered, 
the surety accepted bills of exchange for the amount of the third instal- 
ment of the composition, and certain goods were deposited with him 
by the debtor. The debtor paid the first instalment, but failed to pay 
the second, and thereupon he filed a liquidation petition. Afterwards 
the surety paid the third instalment. It was held, that the agreement 
with the surety was valid, and that he was entitled to retain the 
goods as against the trustee under the liquidation.—Zx p. Burrell, 
re Robinson, 1 Ch. D. §37. 

The creditors ofa debtor who had filed a liquidation petition resolved 
to accept a composition, payable in two instalments, the second instal- 
ment being secured by the joint and several promissory note of two 
sureties. No trustee was appointed. The debtor’s solicitor registered 
the resolution, and he, by means of money supplied to him by the 
debtor, paid the creditors the first instalment. A sam sufficient to pro- 
vide for the payment of the second instalment was placed in the soli- 
citor’s hands, partly by the debtor, but mainly by one of the sureties. 
The debtor gave the surety a bill of sale as security for the amount 
which he advanced. The solicitor sent a circular to the creditors, stat- 
ing that he should be prepared on a specified day to pay them the 
second instalment at his office. He after this paid some of the creditors, 
but most of them were left unpaid. One of the latter applied to the 
Court for an order that the solicitor should pay him. The solicitor 
claimed a lien on the moneys in his hands for costs due to him by 
the debtor, who had absconded. It was held, that the solicitor had 
constituted himself a trustee of the money for the creditors, and that 
the Court had jurisdiction to order him to pay the applicant his 
propurtion of the second instalment, which he was accordingly orde 
to pay, with the applicant’s costs.—A’e Clark, ex p. Newland, 4 Cr 
D. 515. 

After composition resolutions under s. 126 of the Bankruptcy Act, 
1869, have been passed and registered, the debtor cannot, before the 
completion of the composition in accordance with the resolutions, enter 
into a valid agreement with one of the creditors who is bound by 
resolutions to pay him his debt in full, even though the creditor agrees 
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at the same time to give the debtor fresh credit.—Zx p. Barrow, re Ske. 
Andarciws, 18 Ch. D. 464. CCCLVI. 

An accountant employed by resolution of the creditors to investigate  —~ 
the affairs of a petitioning debtor received certain sums. The matter 

was turned into bankruptcy, and the assignees required the accountant 
to bring in the moneys, which he did, less a sum which he paid to the 
debtor’s solicitor and his own charges. MILLER, J., ordered the ac- 
countant to bring in all the moneys, with liberty to submit the bills of 
charges and costs to the Registrar, who should inquire whether any of 
the charges or costs had been incurred in relation to the estate of the 
bankrupt. On appeal the order was varied, BARRY, J., dissenting, by 
adding ‘or in relation to the arrangement: the charges and costs to be 
taxed under the General Order of December, 1872.” — Ae O'Callaghan, 
19 L. R. Ir. 32. 

The first of several instalments was not paid by an arranging debtor. 
Five years afterwards the plaintiff, an assenting creditor who had 
proved, commenced an action for the entire debt, which had accrued 
due more than six years before ; and it was held by the Queen’s Bench 
and the Court of Appeal that there was an implied promise by the 
debtor that if he failed to pay the composition notes, he would pay the 
entire debt.— Af‘ Donnell v. Broderick [1896], 2 1. R. 136, 166. 

Where the creditor had been paid the first and third instalments, but 
not the second, Boyn, J., refused to restrain him from suing for the 
balance of the original debt after giving credit for the amount of the 
note paid.—Ae D., 21 L. R. Ir. 281. See ex fp. Gribey, 8 Ch. D. 248. 

A creditor sued the surety on an unpaid composition note, and 
obtained judgment, upon which he failed to realize anything. In an 
action to administer the estate of the debtor, it was held by PorTER, 
M. R.. that the creditor had elected to enforce the composition, and 
could only prove for the amount of the unpaid note.—Ae Ace; Alanton 
v. Magrath, 31 L. R.I. 106. 

Notes were made by defendant jointly with an arranging debtor to 
secure a composition. The debtor’s proposal was that he should pay 
the creditor in full by four equal instalments, lodging the amount of 
last instalment by a day named, or such further time as the Court 
should allow. A portion only was lodged, which the plaintiffs consented 
should b2 appropriated to secure the other creditors, the debtor to have 
further time to lodge the balance. It was held that the extension of 
time did not discharge the surety.— Provincial Bank v. Cussen, Court 
of Appeal, 18 L. R. I. 382. 


355. In any bankruptcy, the parties concerned or sub- Questions 
mitting to the jurisdiction may, at any stage of the pro- (2% by 


ceedings, by consent, state any question or questions in a consent. 
special case for the opinion of the Court. 


356. The parties may, if they think fit, agree that, upon payment 


the judgment of the Court being given in the affirmative p’money 
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or negative of the question or questions raised by such 
special case, a sum of money, fixed by the parties, or to be 
ascertained by the Court, or in such manner as the Court 
may direct, shall be paid by one of such parties to the 
other of them, either with or without costs. | 


357. The proper officer of the Court shall, unless the 
Court shall otherwise direct, on the reasonable request of 
any bankrupt or arranging debtor, or of any creditor of such 
bankrupt having proved his debt, or of any arranging 
debtor when the debt of the arranging creditor has been 
admitted in the petition or proved, or on the like request 
of the attorney of any such bankrupt, insolvent, debtor, or 
creditor, produce and show to such bankrupt, debtor, cre- 
ditor, or attorney, at such times as the Court shall direct, 
every commission, petition, adjudication, and petition for 
arrangement against or by such bankrupt or insolvent, and 
all orders and proceedings under any such commission, 
petition, or adjudication ; and the Court may, if it think fit, 
order the Official Assignees or officer of the Court, as the 
case may be, to permit such bankrupt, debtor, creditor, 
or attorney, to have inspection at all reasonable times of all 
books, papers, and writings relating to the matters of such 
commission, petition, or adjudication, and the estate of the 
bankrupt or debtor in the possession of the assignees, or 
filed in Court in such matter, and permit him to inspect 
and examine the same ; and such Official Assignee or such 
officer shall, subject to the order and direction of the Court, 
provide, for any such bankrupt, insolvent, debtor, creditor, 
or attorney requiring the same, any office copy of such com- 
mission, petition, or other proceedings, books, papers, an 
writings as aforesaid, or of such part thereof as shall be 
required, and shall be entitled to receive, for providing and 
attesting such copy, three halfpence for every sheet therein, 
the said sheets to contain seventy-two words and no more. 


See ex p. Walsh, 10 I. Ch. R. 115. 


358. If the bankrupt shall not (if he were within the 
United Kingdom at the date of the adjudication) within 
one month after the advertisement of the bankruptcy 10 


~~ 
a 


Evidence. 


the Dublin Gazette, or (if he were in any other part of 
Europe at the date of the adjudication) within three months 
after such advertisement, or (if he were elsewhere at the 
date of the adjudication) within twelve months after such 
advertisement, have commenced a suit to dismiss the peti- 
tion or to dispute or annul the_adjudication, and shall not 
have prosecuted the same with due diligence and with 
effect, the Gazetfe containing such advertisement shall be 
conclusive evidence in all cases as against such bankrupt, 
and in all suits brought by the assignees for any debt or 
demand for which such bankrupt might have sustained any 
suit, that such person so adjudged bankrupt became a 
bankrupt before the date and filing of the petition for 
adjudication. 


See Revel v. Blake, L. R.7 C. P. 300; S. C. in Ex. Ch. L. R. 
8 C. P. 533. 


359- In any action at the suit of or against the assignees 
in bankruptcy, or against any person acting under the war- 
rant of the Court, for anything done under such warrant, 
no proof shall be required at the trial of the petitioning 
creditor’s debt, or of the trading, or act of bankruptcy 
respectively, unless the other party in such action shall, if 
defendant, at or before pleading, and if plaintiff, before or 
with notice of trial, give notice in writing to such assignees 
or other person that he intends to dispute some and which 
of such matters ; and in case such notice shall have been 
given, if such assignees or other person shall prove the 
matter so disputed, orthe other party admit the same, the 
Judge before whom the cause shall be tried may (if he think 
fit) grant a certificate of such proof or admission ; and such 
assignees or other person shall be entitled to the costs 
occasioned by such notice. 


360. In all suits in equity, whether at the suit of or 
against the assignees in bankruptcy, no proof shall be re- 
quired at the hearing of the petitioning creditor’s debt, or 
of the trading or act of bankruptcy respectively, as against 
any of the parties in such suit, except such parties as shall 
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ee within ten days after the commencement of the suit give 
—— notice in writing to the assignees of their intention to 
dispute some and which of such matters; and when such 
notice shall have been given, if the assignees shall prove 
the matter so disputed, the costs occasioned by such notice 
shall, if the Court see fit, be paid by the parties so giving 

such notice. 


Proceedings / 361. Every petition of bankruptcy, schedule, adjudi- 
purpornng, cation, petition for arrangement between a debtor and his 
with the seal creditors, appointment of assignees, certificate, deposition, 
of the Court’ order, document, or other proceeding in bankruptcy or 
evidence. insolvency, or under any such petition for arrangement, 
appearing to be sealed with the seal of the Court, or any 
writing purporting to be a copy of any such document, and 
purporting to be so sealed, shall at all times, and on behalf 
of all persons, and whether for the purposes of this Act or 
otherwise, be admitted in all Courts whatever as evidence 
of such documents respectively, and of such proceedings 
and orders having respectively taken place or been made, 
Commissions Without any further proof thereof: provided always that all 
we ankrupt» commissions of bankrupt, depositions, and other proceed- 
ofrecord, ings under the same, which may have been entered of 
ae c. 8, record before the commencement of this Act, and having 
(1687: the certificate of entry thereon, purporting to be signed by 
4. c. 14, to be : 
received as the person appointed to enter the same by the Act of the 
evidence of Jyish Parliament, eleventh and twelfth George the Third, 
chapter eight, and the Acts sixth and seventh Wiliam the 
Fourth, chapter fourteen, or his deputy, shall, without proof 
of the appointment or handwriting of such person, be re- 
ceived as evidence of the same, and of the same having 
been duly entered of record, and of such proceedings 


having respectively taken place. 


Judicial 362. All Courts, Judges, Justices, and persons judicially 
notice to acting, and other officers, shall take judicial notice of the 
signature of Signature of any Judge or Registrar, or Chief Clerk, of the 
sec, Court, and of the seal of the Court, subscribed or attached 
and ofthe to any judicial or official proceeding or document, to be 


seal of Court. . we ;: 
” made or signed under the provisions of this Act. 
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363. A copy of a declaration of insolvency under this 
Act, purporting to be under the seal of the Court, and to 
be certified by a Registrar of the Court as a true copy, shall 
be received as evidence of such declaration, and of the 
same having been filed. 


364. Acopy of the Dublin Gazette, and of any news- 
paper containing any such advertisement as is by this Act 
directed or authorized to be made therein respectively shall 
be evidence of any matter therein contained, and of which 
notice is by this Act directed or authorized to be given by 
such advertisement. 


365. In the event of the death of any witness deposing 
to the petitioning creditor’s debt, trading, or act of bank- 
ruptcy, under any bankruptcy heretofore or hereafter, or 
under any petition for arrangement, the deposition of any 
such deceased witness, purporting to be sealed with the 
seal of the Court, or a copy thereof, purporting to be so 
sealed, shall in all cases be received as evidence of the 
matters therein respectively contained. 


366. <All affidavits to be made or used in any matter or 
proceeding under this Act shall and may be sworn before 
the Court, or any Judge or Registrar thereof, or before a 
Master Extraordinary of the High Court of Chancery in 
Lreland, or any other officer of the High Court of Chancery 
in /re/and, authorized to take affidavits, or any justice of 
the peace within his county, or, in Zxagland or Scotland, 
either before any commissioner or other person appointed 
by the Court of Chancery in /re/and for taking affidavits, 
or having authority to take affidavits for the said Court, or 
before a magistrate of the county, city, town, or place 
where any sucl) affidavit shall be sworn, or elsewhere before 
a magistrate, and attested by a notary, or before a British 
Minister, consul, or vice-consul ; and every such officer or 
other person is hereby authorized and required to administer 
the oath upon any such affidavit. 

An affidavit or proof in bankruptcy sworn abroad before a British 


consul or vice-consul does not require a notarial certificate.-—e 
Magee, 15 Q. B. D. 332. 
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367. Any affidavit of any prisoner in any of Her Maijesty’s 
prisons or gaols in /reland, England, or Scotland, to be 
used in any matter under this Act, may be sworn before 
the visiting or other Justice, or before the principal keeper 
or gaoler of such prisons or gaols; and every such keeper 
or gaoler is hereby authorized and required to administer 
the oath upon any such affidavit. 


368. No fee or reward whatever shall be taken or re- 
ceived by any Court or magistrate, or any inspector, keeper, 
or governor, of any gaol, for or in respect of the swearing of 
any affidavit according to this Act. 


369. The Lord Chancellor or the Court may, in all 
matters within their respective jurisdictions, take the whole 
or any part of the evidence either wvd voce on oath, or by 
interrogatories in writing, or upon affidavit. 

A deposition of a witness, taken in the Court of Bankruptcy for one 
purpose, and filed, may be used against him as an admission in any 
other proceeding in the matter of the same bankruptcy.—Zx g. Hall, 


re Cooper, 19 Ch. D. 580. 
The Secretary of the Post Office may be subpoenaed to produce all 
telegrams sent by the bankrupt from a certain date.—Re Smith, 


7L. R. Ir. 286. 


370. For the purpose of facilitating the examination of 
witnesses at a distance from Dud/in, it shall be lawful for 
the Court, either before or after adjudication, on the appli- 
cation of any person interested in the estate of the bank- 
rupt or alleged bankrupt, or liable to be examined with 
reference thereto, or of its own discretion, to direct that an 
oral examination of witnesses shall be held at any place in 
the United Kingdom of Great Britain and Jreland, not 
being distant from the Court of Bankruptcy less than twenty 
miles, subject to the following provisions :— 


First. The direction shall be given by an order under the 
hand of a Judge, and seal of the Court : 

Second. The order shall specify where and when and 
before whom the examination is to be held, and the 
matters upon which evidence is to be taken, and what 
parties are to be entitled to attend such examination: 


Evidence. 


Third. The examiner to be named in the order shall be 
either such person as the parties appearing before 
the Court on the application for such examination 
shall with the approbation of the Court appoint, or 
such person being a practising barrister or solicitor, 
and resident near the place of examination, as the 
Court shall appoint : 

Fourth. Every person who shall be appointed to be such 
examiner shall, before entering on his office, take 
the following oath before a notary public or a Master 
Extraordinary of the High Court of Chancery in 
Ireland, or before a commissioner appointed to ad- 
minister oaths in the High Court of Chancery in 
England :— 


In the matter of 4. Z., a bankrupt [or an alleged bank- 
rupt]}. 


‘You shall, according to the best of your skill and 
knowledge, truly, faithfully, and without partiality to 
any or either of the parties in this matter, take the 
examinations and depositions of all and every witness 
and witnesses produced and examined by virtue of 
the order of the Court of Bankruptcy and Insolvency 
herein dated the day of 18 
and duly and faithfully transmit such depositions, 
when completed, to the said Court. 


‘‘ So help you God.” 


Fifth. The witnesses to be examined shall be summoned, 
and may be required to produce books, papers, 
deeds, writings, and other documents, in the same 
manner as witnesses to be examined before the 
Court, and the examiner shall have power to ad- 
minister an oath to every witness : 

Sixth. The examination shall take place in the presence 
of the parties, their counsel, solicitors, or agents ; 
and the witnesses shall be examined orally, and 
shall be subject to cross-examination and re-exami- 
nation : 
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Seventh. The depositions taken upon such examination 


shall be taken down in writing by the examiner, not 
ordinarily by question and answer, but in the form 
of a narrative, and when completed shall be read 
over to the witness, and signed by him in the 
presence of the parties : 


Fighth. In case the witness shall refuse to sign the depo- 


sitions, then the examiner shall sign the same, and 
such examiner may upon all examinations state any 
special matter to the Court, as he shall think fit; 
provided also, that it shall be in the discretion of the 
examiner to put down any particular question or 
answer, if there should appear any special reason for 
doing so ; and any question or questions which may 
be objected to shall be noticed or referred to by the 
examiner in or upon the depositions, and he shall 
state his opinion thereon to the counsel, solicitors, 
or parties, and shall refer to such statement on the 
face of the depositions; but he shall not have 
power to decide upon the materiality or relevancy 
of any question or questions; and the Court shall 
have power to deal with the costs of immaterial or 
irrelevant depositions as may be just : 


Ninth. When the examination of witnesses before the 


examiner shall have been concluded, the original 
depositions, authenticated by the signature of such 
examiner, shall be transmitted by him to the Court, 
to be there filed : 


Tenth. In case it shall become necessary or expedient, 


for the purposes of any such examination, that the 
books, papers, or other documents in the custody of 
the Court, relating to the estate or dealings of any 
bankrupt, should be transmitted to the examiner so 
to be appointed as aforesaid, it shall be lawful for 
the Court to direct the whole or any part of such 
books, papers, or documents to be so transmitted to 
him, either through the post or in any other way 
which the Court shall direct, and the same shall 
remain in his custody during the continuance of such 
examination, and on the conclusion thereof shall be 
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returned and transmitted to the Court in like manner ___ Sec. 
; bis CCCLXXIII 

and along with the depositions : ae 
Eleventh. The Court, in granting an application for an 

examination in the country, may impose such terms 

as to costs or otherwise as it shall think fit, and it 

shall also be lawful for the Court to order the pay- 

ment of the costs of and incident to any such 

examination, or any part thereof, to be borne either 

by the estate of the bankrupt or otherwise, by such 

parties and in such manner as it may think fit ; pro- 

vided always, that the amount to be allowed to any 

examiner specially appointed as aforesaid in respect 

of his attendance at any such examination shall be 

regulated in such manner as shall be prescribed by 

any order of the Lord Chancellor in that behalf. 


371. Allrules, orders, warrants, and other proceedings of Forms of 
the Court may be in such form and contain such particulars eae 
as the Court shall by any General Orders to be made from of the Court. 
time to time direct, and the same shall not be invalidated 
by reason of any want of form or omission therein, if such a 
want of form or omission shall not, in the opinion of the 
Court before whom the same shall be brought, be calculated 
to mislead or prejudicially to affect any party to be affected 
thereby. 


372. Every attorney or solicitor of any of the Superior Every 

Courts of Law or Equity in Dudéin may appear, act in, and atromey or 
° ° SO]IC oO 

plead any proceedings in the Court of Bankruptcy and the Superior 

Insolvency, without being required to employ counsel; and eae 

in case any person not being such attorney or solicitor shall] the Court. 

practise in the Court as such, he shall be deemed guilty of 

a contempt of Court, and be liable to all the penalties 

incident thereto; and all laws now in force concerning 

attorneys and solicitors shall extend, so far as the same may 

be applicable, to attorneys and solicitors practising before 

the Court as aforesaid. 


373- If any attorney or solicitor shall be guilty of any Misconduct 
misconduct, the Court may suspend or discontinue altogether °f attorney: 
his right to practise in the Court. 


ee 
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374. The provisions in an Act passed in the Session of 
Parliament holden in the third and fourth years of the reign 
of Her Majesty, chapter 105, so far as the same relate to 
orders of the Lord Chancellor, or of the Court of Commis- 
sioners of Bankruptcy, therein referred to, in matters of 
bankruptcy, and the powers given by the same Act to the 


* Lord Chancellor, and the Master of the Rolls, and the 


Court of Commissioners of Bankruptcy, in matters of 
bankruptcy, shall extend to and be applicable to orders of 
the Lord Chancellor, and of the Court, in matters of 
bankruptcy or insolvency under this Act. 


375. The Court may in all matters before it order such 
costs as to such Court shall seem fit and just to be paid by 
any of the parties, and may order that a sum certain shall 
be paid as the full amount of the costs, without taxation. 


379. If any person, being a member of any joint stock 
company which shall be adjudged bankrupt, shall, after and 
with knowledge of an act of bankruptcy within the meaning 
of this Act committed by such company, or in contempla- 
tion of the bankruptcy of such company, have destroyed, 
altered, mutilated, or falsified any of the books, papers, 
writings, or securities of such company, or made or been 
privy to the making of any false or fraudulent entry in any 
book or account or other document, with intent to defraud 
or to defeat the object of this Act, every such person shall 
be deemed to be guilty of a misdemeanour. 


385. If any person shall refuse to be sworn, or shall 
refuse to answer any lawful question put by the Court, or 
shall not fully answer any such question to the satisfaction 
of the Court, or shall refuse to sign and subscribe his ex- 
amination when reduced into writing (not having any law- 
ful objection allowed by the Court), or shall not produce 
any books, papers, deeds, and writings, or other documents 
in his custody or power relating to any of the matters under 
inquiry which such person is required by the Court to pro- 
duce, and to the production of which he shall not state any 
objection allowed by the Court, it shall be lawful for the 
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Court by warrant to commit such person to such prison as SCE OGi 
such Court shall think fit, there to remain without bail until sei a 
he or she shall submit himself or herself to such Court to 
be sworn, and full answers make to the satisfaction of such 
Court to all such lawful questions as shall be put, and sign 
and subscribe such examination, and produce such books, 


papers, deeds, writings, and other documents in his custody 
or power. 


See re Felix M‘Cann, 9 I. J. (N. S.) 77. 


In re Armstrong [1892], 1 Q. B. 327, it was held that a Member of 
Parliament is privileged from arrest under an analogous section (1883), 
S. 27. 


See also re Rev. Canon Keller, 22 L. R. Ir. 1673 re Purvis, 56 


L. T. (N. S.) 579; re Scharber, ex p. Tilley, 20 Q. B. D. §18, ex p. 
Reynolds, 20 Ch. D. 294. 


If an action is taken by the trustee in bankruptcy against a person 
a stranger to the bankruptcy in relation to property alleged to be part 
of the bankrupt’s estate, the trustee will not be allowed to examine him 
under this section.— Ae Franks [1892], 1 Q. B. 646. 


386. In any warrant of committal of any person by the Warrant of 
Court for refusing to answer any question, or for not fully fonts 


for unsatis- 


answering to the satisfaction of the Court, or for refusing to factory 


Subscribe his examination, it shall not be necessary to set or refusing 


forth or specify any such questions, nor any part of the ex- to answer, 


oe : 
amination of the person so committed, but it shall be suffi- speci” 


cient to refer in the said warrant to the examination or destions 
deposition of the person, as remaining on the file of pro- 
ceedings, and to specify in the said warrant the precise date 

of the examination or depontion so referred to ; provided, 
however, that in every case in which any person shall be so 
committed for refusing to answer, or for not fully answering 

any question put to him, every such question shall be 
specified in the examination or deposition of the person 
committed, remaining on the file of proceedings, and so 

referred to as aforesaid ; and provided also, that a copy of Copy of the 
the said examination or deposition so referred to shall be ¢™qmination 


: : eas fur- 
delivered personally to the person committed, within nished to 
twenty-four Roar next after his actual committal to prison ; PC Person, 
and in default of the said copy being delivered, the person 


committed shall be discharged from custody, either by the 
Court or by the Judge before whom such person may be 
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een brought by habeas corpus, with such costs, if any, as the 
——~* said Court or Judge may deem just ; and save as herein 


above provided, no person shall be discharged from such 
custody for mere matter of form, but upon the merits only. 


See re R. Murphy, § L. J. (N. S.) 219. 


On habeas 388. If any person so committed for unsatisfactory an- 
jedee'or  SWering shall sue forth any writ of habeas corpus in order 


Court may to be discharged from such commitment, it shall be lawful 
whore "* for the Court or Judge before whom such person shall be 
examination. brought to inspect and consider the whole of the examina- 
tion or deposition of such person so referred to as afore- 
said; and if it shall appear from the whole examination that 
the answer or answers of the persons committed is or are 
satisfa , such Court or Judge shall and may order the 


person so committed to be discharged. 


Obstructing 389. If any person shall knowingly and wilfully resist, 
me ee" hinder, or obstruct any Messenger of the Court in the ex- 
amisde-  ecution of his duty as such Messenger, every such person 
means" s0 offending shall be deemed guilty of a misdemeanour, 
and, being thereof duly convicted, shall be liable to im- 
prisonment, with or without hard labour, for any term not 


exceeding six months. 


Adaause 390. If any assignee shall retain in his hands, or employ 
disobeying for his own benefit, or knowingly permit any co-assignee so 
direction tou ° 
pay or invest tO retain Or employ any sum to the amount of more than 
mena one hundred pounds, part of the estate of any bankrupt or 
orpermitting insolvent, or shall neglect to invest any money in the pur- 
to return or chase of Exchequer bills or in the public funds, when di- 
eee rected by the Court, every such assignee shall be liable to 
with 20 per be charged in his account with such sum as shall be equal 
oo to interest at the rate of twenty fer centum per annum 
on all such money, for the time during which he shall have 
so retained or employed the same, or permitted the same to 
be so retained or employed, or during which he shall so 
have neglected to invest the same, and the Court is hereby 
required to charge every such assignee in his account 


accordingly. 
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391. If any person shall disobey any order of the Court, prea 
duly made, for enforcing any of the purposes and provisions ~““—— ° 


of this Act, or of any other Act hereafter to be in force re- fro"*. 
lating to the subject-matters of this Act, the Court may, by any order of 


warrant, commit the person so offending to the common (ourtto be 


gaol of any county, city, or place, where he shall be found, baprson 
or where he shall usually reside, there to remain without conform. 


: : ° or until 
bail or mainprise, until such Court or the Lord Chancellor out! 


shall make order to the contrary. contrary. 


It was decided in the English case of ex p. Ferrige, L. R. 20 Eq. 
289, that three clear days’ notice must be given of an application to 
commit a person for contempt of Court, and if the last of the three days 
happens to be a Sunday, it is not to be counted in the computation of 
the three days. 

Where a receiver of a bankrupt’s property has been appointed by the 
Court of Bankruptcy, it is a contempt of Court for the holder ofa valid 
bill of sale of goods of the bankrupt to oust the receiver from posses- 
sion which he has taken of such goods. The only person who may 
interfere with the possession of a receiver is a landlord distraining fora 
year’s rent. Any other person who claims a better title than the re- 
ceiver ought to apply to the Court of Bankruptcy for leave to enforce 
his rights.\—Z.x p. Cochrane, re Mead, L. R. 20 Eq. 282. 

To interfere improperly with the auctioneer of the Court is a con- 
tempt.— Ae Alurphy, 11 I. L. T. R. 40, 43. 


392. If any petitioning creditor shall after the bankruptcy Petitioning 
receive any money, satisfaction, or security for his debt, or Conor 4. 
any part thereof, whereby such petitioning creditor may ing with 
receive more in the pound in respect of his debts than the tables: 
other creditors, such petitioning creditor shall forfeit his 
whole debt, and shall also repay or deliver up such money, 
satisfaction, or security, or the full value thereof, to the 
assignee or assignees of such bankrupt, for the benefit of 
the creditors of the bankrupt. 


The petitioning creditor endeavoured to obtain £25 from the debtor 
as a condition for agreeing to an adjournment of the petition :—eld, 
that as he had made the petition a means of endeavouring to extort 
money from the debtor, no receiving order ought to be made on it.— 
Re Otway [1895], 1 Q. B. 812. 


395- Ifany Judge, Registrar, Clerk, Messenger, Assignee, Officers, &c., 
or any other officer or person whatsoever, shall for anything eae Soke 
done, or pretended to be done, under this Act, or under 
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colour of doing anything under this Act, fraudulently and 
wilfully demand or take, or appoint or allow any person 
whatsoever to take for him on his account, or for or on 
account of any person by him named, or in trust for him, or 
for any other person by him named, any fee, emolument, 
gratuity, sum of money, or anything of value whatsoever, 
other than is allowed by this Act, or any such other Act, as 
aforesaid, such person, when duly convicted thereof, shall 
forfeit and pay the sum of five hundred pounds, and be 
rendered incapable, and is hereby rendered incapable, of 
holding any office or place under Her Majesty. 


396. Any person who shall wilfully insert or cause to be 
inserted in the Dublin Gazette, or in any newspaper, any 
advertisement under this Act, without authority, or knowing 
the same to be false in any material particular, shall be 
guilty of a misdemeanour. 


397- If any person shall forge the signature of any Judge 
or Registrar, or other officer of the Court, or shall forge or 
counterfeit the seal of the Court, or knowingly concur in 
using any such forged or counterfeit signature or seal, for 
the purpose of authenticating any proceeding or docu- 
ment, or shall tender in evidence any such proceeding or 
document with a false or counterfeit signature of any such 
Judge, Registrar, or other officer, or a false or counterfeit 
seal of the Court subscribed or attached thereto, knowing 
the same signature or seal to be false or counterfeit, every 
such person shall be guilty of felony, and shall be liable to 
the same punishment as any offender under an Act passed 
in the Parliament holden in the eighth and ninth years of 
the reign of Her present Majesty, intituled 42 Ad to facth- 
tate the Admission in Evidence of Certain Official and other 
Documents. 


398. If any gaoler to whose custody any bankrupt or 
other person shall be duly committed shall refuse to receive 
such bankrupt or other person, or shall suffer him to escape, 
every such gaoler shall forfeit five hundred pounds. 
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399. All sums of money forfeited under this Act may be Pre 
sued for by the assignees of the estate and effects of any “——~ 
bankrupt or insolvent connected therewith or interested fpplica- 
therein, in any of Her Majesty’s Superior Courts of Record; forfeitures. 
and such sums of money, when recovered, shall be added 


to and form part of the estate. 


409. This Act shall extend to aliens and denizens, both Act to 
to make them subject thereto and to entitle them to all the fften' >, 


benefits given thereby. denizens. 
See ex p. Crispin, L. R. 8 Ch. 374. 


410. This Act shall not extend to either Ezg/and or Extent 
Scotland, except where the same are expressly mentioned. ° 4*- 


SCHEDULE (C)—No. 2. 


Declaration of Insolvency by Joint Stock Company. 


By virtue of a resolution duly passed in that behalf on the 

day of at a board of 

directors of [here state the name or style of the company], duly sum- 

moned for that purpose, it is hereby declared, that the said company 

[or society, &-c., as the case may 6c] is unable to meet its engage- 
ments. 


Dated this day of in the year 


[Common seal of the company, or, tf the company have no 
common seal, the signature of the Chairman of the board of 
directors who was present at the passing of the resolution. | 


Witness O. #., attorney [or 
solicitor] of the Court of 
and attorney [or solicitor] of the said company, 
and attesting witness to the execution hereof as 
such attomey [or solicitor]. 
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BILLS OF SALE (IRELAND) ACT, 1879. 


(42 & 43 Vicr., Cap. 50.) 
An Act to amend the Law relating to Bills of Sale in Ireland. 


(11th August, 1879.] 


WHEREAS it is expedient to amend the law relating to bills 
of sale of personal chattels : 

Be it enacted by the Queen’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as follows: 


1. This Act may be cited for all purposes as the Bills of 
Sale (Ireland) Act, 1879. 


2. The first day of November, one thousand eight hun- 
dred and seventy-nine, is in this Act referred to as the 
commencement of this Act. 


3. This Act shall apply to every bill of sale executed on 
or after the first day of November, one thousand eight 
hundred and seventy-nine (whether the same be absolute, 
or subject or not subject to any trust) whereby the holder 
or grantee has power, either with or without notice, and 
either immediately or at any future time, to seize or take 
possession of any personal chattels comprised in or made 
subject to such bill of sale. 


4. In this Act the following words and expressions shall 
have the meanings in this section assigned to them respec- 


Le 
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tively, unless there be something in the subject or context Src. IV. 
repugnant to such construction : (that is to say,) 


The expression ‘bill of sale’’ shall include bills of sale, 
assignments, transfers, declarations of trust without 
transfer, inventories of goods with receipt thereto 
attached, or receipts for purchase-moneys of goods, 
and other assurances of personal chattels, and also 
powers of attorney, authorities, or licences to take 
possession of personal chattels as security for any 
debt, and also any agreement, whether intended or 
not to be followed by the execution of any other 
instrument, by which a right in equity to any per- 
sonal chattels, or to any charge or security thereon, 
shall be conferred, but shall not include the follow- 
ing documents ; that is to say, assignments for the 
benefit of the creditors of the persons making or 
giving the same, marriage settlements, transfers or 
assignments of any ship or vessel or any share there- 
of, transfers of goods in the ordinary course of 
business of any trade or calling, bills of sale of goods 
in foreign parts or at sea, bills of lading, India 
warrants, warehouse-keepers’ certificates, warrants or 
orders for the delivery of goods, or any other docu- 
ments used in the ordinary course of business as 
proof of the possession or control of goods, or 
authorizing or purporting to authorize, either by 
indorsement or by delivery, the possessor of such 
document to transfer or receive goods thereby re- 
presented : 

The expression “ personal chattels’”’ shall mean goods, 
furniture, and other articles capable of complete 
transfer by delivery, and (when separately assigned 
or charged) fixtures and growing crops, but shall not 
include chattel interests in real estate, nor fixtures 
(except trade machinery as hereinafter defined), 
when assigned together with a freehold or leasehold 
interest in any land or building to which they are 
affixed, nor growing crops when assigned together 
with any interest in the land on which they grow, 
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nor shares or interests in the stock, funds, or secu- 
rities of any government, or in the capital or property 
of incorporated or joint stock companies, nor choses 
in action, nor any stock or produce upon any farm 
or lands which by virtue of any covenant or agree- 
ment or of the custom of the country ought not to be 
removed from any farm where the same are at the 
time of making or giving of such bill of sale: 

Personal chattels shall be deemed to be in the “ appar- 
ent possession ’’ of the person making or giving a 
bill of sale, so long as they remain or are in or upon 
any house, mill, warehouse, building, works, yard, 
land, or other premises occupied by him, or are 
used and enjoyed by him in any place whatsoever, 
notwithstanding that formal possession thereof may 
have been taken by or given to any other person: 

‘‘ Prescribed ’’ means prescribed by rules made under the 
provisions of this Act. 


5. From and after the commencement of this Act trade 
machinery shall, for the purposes of this Act, be deemed to 
be personal chattels, and any mode of disposition of trade 
machinery by the owner thereof which would be a bill of 
sale as to any other personal chattels shall be deemed to be 
a bill of sale within the meaning of this Act. 


For the purposes of this Act— 


‘‘ Trade machinery ’’ means the machinery used in or 
attached to any factory or workshop ; 
1st. Exclusive of the fixed motive-powers, such as 
the water-wheels and steam-engines, and the 
steam-boilers, donkey-engines, and other fixed 
appurtenances of the said motive-powers ; 
and, 
2nd. Exclusive of the fixed power machinery, such 
as the shafts, wheels, drums, and their fixed 
appurtenances, which transmit the action of 
the motive-powers to the other machinery, 
fixed and loose; and, 
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3rd. Exclusive of the pipes for steam, gas, and water 
in the factory or workshop. 

The machinery or effects excluded by this 
section from the definition of trade 
machinery shall not be deemed to be 
personal chattels within the meaning 
of this Act. 

‘* Factory or workshop ’”’ means any premises on which 
any manual labour is exercised by way of trade, 
or for purposes of gain, in or incidental to the fol- 
lowing purposes or any of them; that is to say, 

(a) In or incidental to the making any article 
or part of an article: or 

(4) In or incidental to the altering, repairing, 
ornamenting, finishing, of any article; or 

(c) In or incidental to the adapting for sale any 
article. 


6. Every attornment, instrument, or agreement, not being 
a mining lease, whereby a power of distress is given or 
agreed to be given by any person to any other person by 
way of security for any present, future, or contingent debt or 
advance, and whereby any rent is reserved or made payable 
as a mode of providing for the payment of interest on such 
debt or advance, or otherwise for the purpose of such secu- 
rity only, shall be deemed to be a bill of sale, within the 
meaning of this Act, of any personal chattels which may be 
seized or taken under such power of distress. 

Provided, that nothing in this section shall extend to any 
mortgage of any estate or interest in any land, tenement, 
or hereditament which the mortgagee, being in possession, 
shall have demised to the mortgagor as his tenant at a fair 
and reasonable rent. 


7. No fixtures or growing crops shall be deemed, under 
this Act, to be separately assigned or charged by reason 
only that they are assigned by separate words, or that 
power is given to sever them from the land or building to 
which they are affixed, or from the land on which they 
grow, without otherwise taking possession of or dealing 
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Sec.X. ment any freehold or leasehold interest in the land or 
building to which such fixtures are affixed, or in the land 
on which such crops grow, is also conveyed or assigned to 
the same persons or person. 

The same rule of construction shall be applied to all 
deeds or instruments, including fixtures or growing crops, 
executed before the commencement of this Act and then 
subsisting and in force, in all questions arising under any 
bankruptcy, arrangement with creditors, liquidation, assign- 
ment for the benefit of creditors, or execution of any pro- 
cess of any court, which shall take place or be issued after 
the commencement of this Act. 


Avoidance g. Where a subsequent bill of sale is executed within or 

duplicate on the expiration of seven days after the execution of a 

Lills of sale. prior unregistered bill of sale, and comprises all or any part 
of the personal chattels comprised in such prior bill of sale, 
then, if such subsequent bill of sale is given as a security 
for the same debt as is secured by the prior bill of sale, or 
for any part of such debt, it shall, to the extent to which it 
is a security for the same debt or part thereof, and so far as 
respects the personal chattels or part thereof comprised in 
the prior bill, be absolutely void unless it is proved to the 
satisfaction of the Court having cognizance of the case that 
the subsequent bill of sale was dond fide given for the put- 
pose of correcting some material error in the prior bill of 
sale, and not for the purpose of evading this Act. 


Mode of 10. A bill of sale shall be attested and registered under 
Feuistering this Act in the following manner ; 


(1.) The execution of every bill of sale shall be attested 
by a solicitor of the Court of Judicature in Ireland, 
and the attestation shall state that before the execu- 
tion of the bill of sale the effect thereof has been 
explained to the grantor by the attesting solicitor: 

(2.) Such bill, with every schedule or inventory thereto 
annexed or therein referred to, and also a true copy 
of such bill and of every such schedule or inventory, 
and of every attestation of the execution of such bill 
of sale, together with an affidavit of the time of such 
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bill of sale being made or given, and of its due exe- 
cution and attestation, and a description of the 
residence and occupation of the person making or 
giving the same (or in case the same is made or 
given by any person under or in the execution of 
any process, then a description of the residence and 
occupation of the person against whom such process 
issued), and of every attesting witness to such bill 
of sale, shall be presented to and the said copy and 
affidavit shall be filed with the registrar within seven 
clear days after the making or giving of such bill of 
sale, in like manner as a warrant of attorney in any 
personal action given by a trader is now by law 
required to be filed: 

(3.) If the bill of sale is made or given subject to any 
defeasance or condition, or declaration of trust not 
contained in the body thereof, such defeasance, con- 
dition, or declaration shall be deemed to be part of 
the bill, and shall be written on the same paper or 
parchment therewith before the registration, and 
shall be truly set forth in the copy filed under this 
Act therewith and as part thereof, otherwise the 
registration shall be void. 


In case two or more bills of sale are given, comprising in 
whole or in part any of the same chattels, they shall have 
priority in the order of the date of their registration 
respectively as regards such chattels. 

A transfer or assignment of a registered bill of sale need 
not be registered. 


11. The registration of a bill of sale, whether executed 
before or after the commencement of this Act, must be re- 
newed once at least every five years, and if a period of five 
years elapses from the registration or renewed registration 
of a bill of sale without a renewal or further renewal (as the 
case may be), the registration shall become void: Pro- 
vided, that where a period of five years from the original 
registration of any bill of sale has expired before the first 
day of July, one thousand eight hundred and eighty, such 
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bill of sale shall be as valid to all intents and purposes as 
it would have been if this Act had not been passed, if such 
registration be renewed in the manner prescribed by this 
Act before the first day of July, one thousand eight hundred 
and eighty. 

The renewal of a registration shall be effected by filing 
with the Registrar an affidavit stating the date of the bill 
of sale and of the last registration thereof, and the names, 
residences, and occupations of the parties thereto as stated 
therein, and that the bill of sale is still a subsisting secuntty. 

Every such affidavit may be in the form set forth in the 
Schedule (A) to this Act annexed. 

A renewal of registration shall not become necessary by 
reason only of a transfer or assignment of a bill of sale. 


The effect of omitting to renew the registration of a bill of sale 
within five years after its execution, as required by 8. 11 of the Bills of 
Sale Act, 1878, is, since the passing of the Bills of Sale Act, 1882, to 
make such bill of sale wholly void, even as between grantor and grantee. 
—Fenton v. Blythe, 2§ Q. 4 D. 417. 


12. The Registrar shall keep a book (in this Act called 
‘‘the register’’) for the purposes of this Act, and shall, upon 
the filing of any bill of sale or copy under this Act, enter 
therein in the form set forth in the second schedule (B) to 
this Act annexed, or in any other prescribed form, the 
name, residence, and occupation of the person by whom the 
bill was made or given (or in case the same was made or 
given by any person under or in the execution of process, 
then the name, residence, and occupation of the person 
against whom such process was Issued, and also the name 
of the person or persons to whom or in whose favour the 
bill was given), and the other particulars shown in the said 
schedule or to be prescribed under this Act, and shall 
number all such bills registered in each year consecutively, 
according to the respective dates of their registration. 

Upon the registration of any affidavit of renewal the like 
entry shall be made, with the addition of the date and num- 
ber of the last previous entry relating to the same bill, and 
the bill of sale or copy originally filed shall be thereupon 
marked with the number affixed to such affidavit of renewal. 
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The registrar shall also keep an index of the names of Sec. XVI. 
the grantors of registered bills of sale with reference to 
entnies in the register of the bills of sale given by each such 
grantor. 

Such index shall be arranged in divisions corresponding 
with the letters of the alphabet, so that all grantors whose 
surnames begin with the same letter (and no others) shall 
be comprised in one division, but the arrangement within 
each such division need not be strictly alphabetical. 


13. The master of the Supreme Court attached to the Asto 
Queen’s Bench Division of the High Court of Justice in "8°!" 
Ireland, or such other officer as may for the time being 
be assigned for this purpose under the provisions of the 
Supreme Court of Judicature Act (Ireland), 1877, shall be gone Vict., 
the registrar for the purposes of this Act. 


14. Any judge of the High Court, on being satisfied that Rectification 
the omission to register a bill of sale or an affidavit of ° "8 
renewal thereof within the time prescribed by this Act, or 
the omission or mis-statement of the name, residence, or 
occupation of any person, was accidental or due to inad- 
vertence, may in lis discretion order such omission or 
mis-statement to be rectified by the insertion in the register 
of the true name, residence, or occupation, or by extending 
the time for such registration on such terms and conditions 
(if any) as to security, notice by advertisement or otherwise, 
or as to any other matter, as he thinks fit to direct. 


15. Subject to and in accordance with any rules to be memoran- 
made under and for the purposes of this Act, the registrar dum of satis- 
may order 2 memorandum of satisfaction to be written upon registered 
any registered copy of a bill of sale, upon the prescribed ¢fb¥,cf 
evidence being given that the debt (if any) for which such 
bill of sale was made or given has been satisfied or dis- 
charged. 


16. Any person shall be entitled to have an office copy Copies may 
or extract of any registered bill of sale, and affidavit of exe- be taken, &. 
cution filed therewith, or copy thereof and of any affidavit 
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Sec. XIX. filed therewith, if any, or registered affidavit of renewal, 

~~‘ upon paying for the same at the like rate as for office copies 

of judgments of the High Court, and any copy of a regis- 

tered bill of sale, and affidavit purporting to be an office 

copy thereof, shall, in all courts and before all arbitrators or 

other persons, be admitted as prima facie evidence thereof, 

and of the fact and date of registration as shown thereon. 

Any person shall be entitled at all reasonable times to 

search the register and every registered bill of sale, upon 

payment of one shilling for every copy of a bill of sale 

inspected ; such payment shall be made by a Judicature, 
Ireland, stamp. 


’ Partially repealed by the Act of 1883, s. 16. 


Affidavits. 17. Every affidavit required by or for the purposes of this 
Act may be sworn before a master of any division of the 
High Court, or before any commissioner empowered to 
take affidavits in the Supreme Court of Judicature in 
Ireland. 
Whoever wilfully makes or uses any false affidavit for the 
purposes of this Act shall be deemed guilty of wilful and 
corrupt perjury. 


Fees. 18. There shall be paid and received in stamps the 
following fees, viz. :— 
On filing a bill of sale er we 1S. Od. 
On filing the affidavit of execution of a bill 
of sale... a . IS. 0d. 


On the affidavit used for the purpose of re- 
registering a bill of sale (to include the 


fee for filing) — ee 2s. 64. 


Collection 19. Section eighty-four of the Supreme Court of Judica- 
ae under ture Act (Ireland), 1877, and any enactments for the time 
go arVict, Po. oe 
c. 57,8. 84. being in force amending or substituted for that sectiol, 
shall apply to fees under this Act, and an order under that 
section may, if need be, be made in relation to such fees 


accordingly. 
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21. Rules for the purposes of this Act may be made and 
altered from time to time by the like persons and in the 
like manner in which rules and regulations may be made 
under and for the purposes of the Supreme Court of Judi- 
cature Act (Ireland), 1877. 


22. When the time for registering a bill of sale expires 
on a Sunday, or other day on which the registrar’s office 1s 
closed, the registration shall be valid if made on the next 
following day on which the office is open. 


23. From and after the commencement of this Act, the 
Registration of Bills of Sale in Ireland Act, 1854, shall be 
repealed: Provided that (except as is herein expressly 
mentioned with respect to construction and with respect to 
renewal of registration) nothing in this Act shall affect any 
bill of sale executed before the commencement of this Act, 
and as regards bills of sale so executed the Act hereby re- 
pealed shall continue in force. 

Any renewal after the commencement of this Act of the 


registration of a bill of sale executed before the commence- 


ment of this Act, and registered under the Act hereby re- 
pealed, shall be made under this Act in the same manner 
as the renewal of registration made under this Act. 


By the Statute Law Revision Act, 1894, the Bills of Sale Act, 1854, 
was repealed, with the saving of the proviso in this section; and by the 
Statute Law Revision Act, 1898, the words of this section down to 
‘‘ be repealed ” were repealed. The effect of the section as originally 
enacted remains unaltered ; and I have therefore permitted it to stand 
with this explanation. 
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Src. XXIV. 
Ril, 


a . Vict., 


Time for 
registration. 


Repeal of 
17k 18 Vict. P 


| ©. 55+ 


24. This Act shall not extend to England or to Scotland. Extent 
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SCHEDULES. 


SCHEDULE A. 


i, oe of do swear 
that a bill of sale, bearing date the day of 
18 [insert the date of the bill], and made between [znsert the 


names and descriptions of the parties in the original bill of sale), and 
which said bill of sale [ov, and a copy of which said bill of sale, as the 
case may be] was registered on the day of I 
[zxsert date of registration), is still a subsisting security. 


Sworn, &ce. 
SCHEDULE B. 
By whom given (or against, Date of 
Satisfac- whom process issued). To Nature Date |registra- 
tion |No. whom ss Date. ia 5! br-rhe 
entered. is Resi- |Occupa-| 8'Y*™ | ment tion. of 
©! dence. | tion. renewal. 
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BILLS OF SALE (IRELAND) ACT (1879) 
AMENDMENT ACT, 1883. 


[46 Vicr., Cu. 7.] 


An Act to amend the Bills of Sale (Ireland) Act, 1879. 
[26th April, 1883.] Se way: 


WHEREAS it is expedient to amend the Bills of Sale (Ire- 42& 43Vict., 
land) Act, 1879: ree 

Be it enacted by the Queen’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as follows : 


1. This Act may be cited for all purposes as the Bills of Short title. 
Sale (Ireland) Act (1879) Amendment Act, 1883 ; and this 
Act and the Bills of Sale (Ireland) Act, 1879, may be cited 
together as the Bills of Sale (Ireland) Acts, 1879 and 1883. 


2. This Act shall come into operation on the first day of Commence- 
August, one thousand eight hundred and eighty-three, which "*"' 4c 
date is hereinafter referred to as the commencement of this 
Act. 


3. The Bills of Sale (Ireland) Act, 1870, is hereinafter Construction 
teferred to as ‘‘ the principal Act,” and this Act shall, so far ° eee 
as is consistent with the tenor thereof, be construed as one ¢ so” 
with the principal Act; but unless the context otherwise 
requires shall not apply to any bill of sale duly registered 
before the commencement of this Act so long as the regis- 


tration thereof is not avoided by non-renewal or otherwise. 


Bill of sale 
to have 
schedule 
of property 
attached 
thereto. 


Bill of sale 
not to affect 
after- 
acquired 
property. 


Exception 
as to certain 
things. 
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The expression “ bill of sale,” and other expressions in 
this Act, have the same meaning as in the principal Act, 
except as to bills of sale or other documents mentioned in 
section four of the principal Act, which may be given other- 
wise than by way of security for the payment of money, to 
which last-mentioned bills of sale and other documents this 
Act shall not apply. 


4. Every bill of sale shall have annexed thereto or written 
thereon a schedule containing an inventory of the personal 
chattels comprised in the bill of sale ; and such bill of sale, 
save as hereinafter mentioned, shall have effect only in 
respect of the personal chattels specifically described in the 
said schedule; and shall be void, except as against the 
grantor, in respect of any personal chattels not so speci- 
fically described. 


5. Save as hereinafter mentioned, a bill of sale shall be 
void, except as against the grantor, in respect of any per- 
sonal chattels specifically described in the schedule thereto 
of which the grantor was not the true owner at the time of 
the execution of the bill of sale. 


6. Nothing contained in the foregoing sections of this 
Act shall render a bill of sale void in respect of any of the 
following things ; (that is to say,) 


(1.) Any growing crops separately assigned or charged 
where such crops were actually growing at the time 
when the bill of sale was executed. 

(2.) Any fixtures separately assigned or charged, and 
any plant, or trade machinery where such fixtures, 
plant, or trade machinery are used in, attached to, 
or brought upon any land, farm, factory, workshop, 
shop, house, warehouse, or other place in substitution 
for any of the like fixtures, plant, or trade machinery 
specifically described in the schedule to such bill of 
sale. 
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7- Personal chattels assigned under a bill of sale shall Sec. IX. 
not be liable to be seized or taken possession of by the Power to 


me seize except 
grantee for any other than the following causes : epi 


(x.) If the grantor shall make default in payment of the events to 
sum or sums of money thereby secured at the time 
therein provided for payment, or in the performance 
of any covenant or agreement contained in the bill 
of sale and necessary for maintaining the security ; 

(2.) If the grantor shall become a bankrupt, or suffer the 
said goods or any of them to be distrained for rent, 
rates, Or taxes ; 

(3-) If the grantor ’ shall fraudulently either remove or 
suffer the said goods, or any of them, to be removed 
from the premises ; 

(4.) Ifthe grantor shall not, without reasonable excuse, 
upon demand in writing by the grantee, produce to 
him his last receipts for rent, rates, and taxes ; 

(5-) If execution shall have been levied against the goods 
of the grantor under any judgment at law : 


Provided that the grantor may within five days from the 
seizure or taking possession of any chattels on account of 
any of the above-mentioned causes, apply to the High 
Court, or to a judge thereof in chambers, and such court or 
judge, if satisfied that by payment of money or otherwise 
the said cause of seizure no longer exists, may restrain the 
grantee from removing or selling the said chattels, or may 
make such other order as may seem just. 


8. Every bill of sale shall be duly attested, and shall be Bit! of sale 
registered under the principal Act within seven clear days ‘° be void 
after the execution thereof, or if it is executed in any place attested and 
out of Ireland then within seven clear days after the time "®*** 
at which it would in the ordinary course of post arrive in 
Ireland if posted immediately after the execution thereof ; 
and shall truly set forth the consideration for which it was 
given ; otherwise such bill of sale shall be void in respect 
of the personal chattels comprised therein. 


g. A bill of sale made or given by way of security for the Form of 
payment of money by the grantor thereof shall be void il! of sale. 


Attestation. 


Local regis- 
tration of 

contents of 
bills of sale. 


Bill of sale 
under £30 
to be void. 
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unless made in accordance with the form in the schedule to 
this Act annexed. 


10. The execution of every bill of sale by the grantor shall 
be attested by one or more credible witness or witnesses, not 
being a party or parties thereto. So much of section ten of 
the principal Act as requires that the execution of every 
bill of sale shall be attested by a solicitor of the Court of 
Judicature in Ireland, and that the attestation shall state 
that before the execution of the bill of sale the effect thereof 
has been explained to the grantor by the attesting witness, 
is hereby repealed. 


tr. Where the affidavit (which under section ten of the 
principal Act is required to accompany a bill of sale when 
presented for registration) describes the residence of the 
person making or giving the same or of the person against 
whom the process is issued as being situated elsewhere than 
within the county of the city of Dublin or the county of 
Dublin, or where the bill of sale describes the chattels 
enumerated therein as being in some place or places out- 
side the said county of the city of Dublin or the county of 
Dublin, the registrar under the principal Act shall forthwith 
and within three clear days after registration in the principal 
registry, and in accordance with the prescribed directions, 
transmit an abstract in the prescribed form of the contents 
of such bill of sale to the clerk of the peace in whose dis- 
trict such place or places is or are situate, and if such places 
are in the districts of different clerks of the peace, then to 
each such clerk of the peace. 

Every abstract so transmitted shall be filed, kept, and 
indexed by the clerk of the peace in the prescribed manner, 
and any person may search, inspect, make abstracts from, 
and obtain copies of the abstract so registered in the like 
manner and upon the like terms as to payment or otherwise 
as near as may be as in the case of bills of sale registered 
by the registrar under the principal Act. 


12. Every bill of sale made or given in consideration of 
any sum under thirty pounds shall be void. 
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13. All personal chattels seized or of which possession is 
taken after the commencement of this Act, under or by 
virtue of any bil! of sale (whether registered before or after 
the commencement of this Act), shall remain on the pre- 
mises where they were so seized or so taken possession of, 
and shall not be removed or sold until after the expiration 
of five clear days from the day they were so seized or so 
taken possession of. 


14. A bill of sale to which this Act applies shall be no 
protection in respect of personal chattels included in such 
bill of sale which but for such bill of sale would have been 
liable to distress under a judgment, decree, or warrant for 


the recovery of taxes, poor rates, county cess, or other 
rates. 


15. The eighth and the twentieth sections of the principal 
Act, and also all other enactments contained in the principal 
Act which are inconsistent with this Act, are repealed, but 
this repeal shall not affect the validity of anything done or 


suffered under the principal Act before the commencement 
of this Act. 


16. So much of the sixteenth section of the principal Act 
as enacts that any person shall be entitled at all reasonable 
times to search the register and every registered bill of sale 
upon payment of one shilling for every copy of a bill of sale 
inspected is hereby repealed, and from and after the com- 
mencement of this Act any person shall be entitled at all 
reasonable times to search the register, on payment of a fee 
of one shilling, or such other fee as may be prescribed, and 
subject to such regulations as may be prescribed, and shall 
be entitled at all reasonable times to inspect, examine, and 
make extracts from any and every registered bill of sale 
without being required to make a written application, or to 
specify any particulars in reference thereto, upon payment 
of one shilling for each bill of sale inspected, and such pay- 
ment shall be made by a judicature stamp: Provided that 
the said extracts shall be limited to the dates of execution, 
registration, renewal of registration, and satisfaction, to the 
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Sec. XVI. 


Chattels 
not to be 
removed 
or sold 
until five 
days after 
seizure. 





Bill of sale 
not to pro- 
tect chattels 
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and other 
rates. 


Repeal 
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Bills of Sale 
(Ireland) 
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Inspection 
of registered 
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Sec. XVIII. 


Debentures 
to which 
act not to 
apply. 


Extent 
of Act. 
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names, addresses, and occupations of the parties, to the 
amount of the consideration, and to any further prescribed 
particulars. 


17. Nothing in this Act shall apply to any debentures 
issued by any mortgage, loan, or other incorporated com- 
pany, and secured upon the capital stock or goods, chattels, 
and effects of such company. 


18. This Act shall not extend to England or to Scotland. 


SCHEDULE. 





FORM OF BILL OF SALE. 


This Indenture made the day of , between A. B. of 
of the one part, and C. D. of of the other part, 
witnesseth that in consideration of the sum of £ now paid to A. 3. 
by C. D., the receipt of which the said A. A. hereby acknowledges 
[or whatever else the consideration may be}, he the said A. B. doth 
hereby assign unto C. D., his executors, administrators, and assigns, all 
and singular the several chattels and things specifically described in the 
schedule hereto annexed by way of security for the payment of the sam 
of £ , and interest thereon at the rate of per cent. per 
annum [or whatever else may be the rate]. And the said A. B. doth 
agree and declare that he will duly pay to the said C. D. the principal 
sum aforesaid, together with the interest then due, by equal 
payments of £ on the day of (or whatever 
else may be the stipulated tines or time of cones): And the said A. 3. 
doth also agree with the said C. D. that he will [Aere insert terms as to 
insurance, payment of rent, or otherwise, which the parties may agret to 
for the maintenance or defeasance of the security). 

Provided always, that the chattels hereby assigned shall not be liable 
to seizure or to be taken possession of by the said C. D. for any cause 
other than those specified in section seven of the Bills of Sale (Ireland) 
Act (1879) Amendment Act, 1883. 


In witness, &c. 


Signed and sealed by the said 4. B. in the presence of me £. F. 
[udd witness's name, address, and description]. 


RULES OF COURT 


FOR CARRYING INTO EFFECT 


THE SUPREME COURT OF JUDICATURE 
ACT (IRELAND), 1877, 


AND 


THE DEEDS OF ARRANGEMENT 
AMENDMENT ACT, 1890. 


ey 
+ edel 








RULES OF COURT. 


BY THE LORDS JUSTICES AND PRIVY COUNCIL 
OF IRELAND. 





ASHBOURNE, C. 
BELMORE. 
HEDGES EYRE CHATTERTON. 


Wuereas, by ‘* The Supreme Court of Judicature Act 
(Ireland), 1877,’ section 61, it is amongst other things 
enacted that the Lord Lieutenant may, at any time, after 
the passing and before the commencement of the said Act, 
by Order in Council made upon such recommendation as 
is therein mentioned, make Rules, to be styled Rules of 
Court, for carrying the said Act into effect, and in par- 
licular for all or any of the matters in the said section 
mentioned ; and that from and after the commencement 
of the said Act, the Lord Lieutenant may, at any time, 
with the concurrence of a majority of the Judges of the 
Supreme Court present at any meeting for that purpose 
held (of which majority the Lord Chancellor should be 
one), by Order in Council, alter and annul any Rules of 
Court for the time being in force, and have and exercise 
the same power of making Rules of Court as was thereby 
vested in the Lord Lieutenant on the recommendation 
thereinbefore specified before the commencement of the 
said Act : 

And whereas by the said Act the expression ‘ Lord 
Lieutenant” is defined to mean the Lord Lieutenant or 
other Chief Governor or Governors of Ireland for the 
ume being : 

FF 
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And whereas by ‘The Deeds of Arrangement Act, 
1887,’ it is amongst other things enacted that Rules for 
carrying the said last-mentioned Act into effect may be 
made from time to time by the like persons and in the 
like manner in which Rules may be made under and for 
the purposes of ‘*The Supreme Court of Judicature Act 
(Ireland), 1877,’ as regards Ireland, and that such Rules 
as may be required for the purposes of the said Act may be 
made at any time after the passing of the said ‘* Deeds of 
Arrangement Act, 1887 :” 

And whereas by ‘‘The Deeds of Arrangement Amend- 
ment Act, 1890,” it is amongst other things provided that 
Rules of Court for the purpose of carrying the said Act into 
effect should be made in accordance with the provisions of 
the said “ Deeds of Arrangement Act, 1887 :” 

And whereas certain Rules have been made under the 
said last-mentioned Act, and it is expedient that Rules 
should be made under the said “ Deeds of Arrangement 
Amendment Act, 1890 :” 

Now We, the Lords Justices-General and General 
Governors of Ireland, by and with the advice and consent 
of Her Majesty’s Pnvy Council in Ireland, in pursuance 
and by virtue of ‘‘The Supreme Court of Judicature Act 
(Ireland), 1877,” ‘* The Deeds of Arrangement Act, 1887," 
and “The Deeds of Arrangement Amendment Act, 1890,” 
and of all other powers Us thereunto enabling, and with 
the concurrence of a majority of the Judges of the Supreme 
Court present at a meeting for that purpose held (of which 
majority the Lord Chancellor of Ireland was one), do 
hereby declare that from and after the 8th day of August, 
1890, the Rules set forth in the Schedule annexed hereto 
shall take effect, and, together with the said Rules hereto- 
fore made and in force, shall be and remain in force 4s 
Rules for carrying into effect ‘‘ The Deeds of Arrangement 
Amendment Act, 1890.” 


Given at the Council Chamber, Dublin Castle, 
the 8th day of August, 1890. 


C. R. Barry. 
J. MURPHY. 
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SCHEDULE REFERRED TO IN THE FOREGOING ORDER IN 
CouNCIL. 


We, being a majority of the Judges of the Supreme Court 
of Judicature in Ireland present at a meeting for that 
purpose held (of which majority the Lord Chancellor of 
Ireland is one), do, pursuant to “The Supreme Court of 
Judicature Act (Ireland), 1877,” and ‘‘The Deeds of 
Arrangement Amendment Act, 1890,” hereby express our 
concurrence in an Order being made by the Lord Lieu- 
tenant of Ireland in Council, making certain Rules of Court 
for carrying the said “ Deeds of Arrangement Amendment 
Act, 1890,” into effect, as hereinafter expressed and set forth. 


ASHBOURNE, C. 

PETER O’Brien, C./. 

A. M. Porter, 4.2. 
GERALD F1TZGIBBON. 
HEDGES EyrE CHATTERTON. 
C. R. Barry. 

JOHN MONROE. 

J. G. Gisson. 

WILLIAM O’BRIEN. 


RULES UNDER “THE DEEDS OF ARRANGEMENT 
AMENDMENT ACT, 1890.” 


1. These Rules may be cited as the Deeds of Arrange- 
ment Amendment Act Rules, 1890. 

2. The affidavit to be filed pursuant to section 2, sub- 
section 1, of the Deeds of Arrangement Amendment Act, 
shall be in the form in the Appendix, with such variations 
as circumstances may require. 

3. The abstract of the contents of any documents and 
affidavits to be entered on the Register shall be in the 
form in the Appendix. 

4. Abstracts from any document or affidavit filed under 
the said Act shall be limited to the dates of the petition 
and order in Bankruptcy mentioned in section 2, sub- 
sections 1 and 3, of the said Act—the name, address, and 
description of the debtor, and a short statement of the 
nature and effect of the resolution of creditors confirmed 
by the said order in Bankruptcy. 
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APPENDIX. 





DEBTOR’S AFFIDAVIT. 
In THE HIGH Court OF JUSTICE IN IRELAND. 
QUEEN’s BENCH DIVISION. 


I, of , make oath and 
say as follows :— 


1. The total estimated amount of my property is £ —_, 
and the net amount of my property, after deducting 
L , being the value of securities held by creditors 
and required to cover debts due to them, is £ 


2. The total estimated amount of my liabilities is 4 > 
and the net amount of my liabilities, after deducting 4 
being the amount covered by securities held by creditors, 
is 4 

3. The names of my creditors, with their addresses, 
and the amount of debt due as claimed by each of such 
creditors, are contained in and shown by the schedule 
(signed by me) to this my affidavit. 





SCHEDULE. 


ee 


Names of Creditors. Addveccex: 
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BY THE LORD LIEUTENANT AND PRIVY 
COUNCIL IN IRELAND. 





CaDOGAN. 


WHEREAS, by “The Supreme Court of Judicature Act 
(Ireland), 1877,” section 61, it is amongst other things 
enacted that the Lord Lieutenant may, at any time after 
the passing and before the commencement of the said Act, 
by Order in Council made upon such recommendation as 
is therein mentioned, make Rules, to be styled Rules of 
Court, for carrying the said Act into effect, and in par- 
ticular for all or any of the matters In the said section 
mentioned ; and that from and after the commencement of 
the said Act, the Lord Lieutenant may, at any time, with 
the concurrence of a majority of the Judges of the Supreme 
Court present at any meeting for that purpose held (of 
which majority the Lord Chancellor should be one), by 
Order in Council, alter and annul any Rules of Court for 
the time being in force, and have and exercise the same 
power of making Rules of Court as was thereby vested in 
the Lord Lieutenant on the recommendation thereinbefore 
specified before the commencement of the said Act: 

And whereas the said Act commenced on the 1st day of 
January, 1878: 

And whereas Rules of Court have from time to time 
been made since the commencement and in pursuance of 
the said Act: and it is expedient that the Rules of Court 
hereinafter set out should be made: 

And whereas, by the 12th section of the Supreme Court 
of Judicature (Ireland) (No. 2) Act, 1897, it is amongst 
other things enacted that the persons upon whose recom- 
mendation the Lord Lieutenant may make, alter, or annul 
Rules under section 61 of the principal Act, shall include 
the President of the Incorporated Law Society of Ireland, 
and two persons (one of whom shall be a practising bar- 
rister) to be appointed for the purpose by the Lord 
Chancellor : 

And whereas, by the Rules Publication Act, 1893, 
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section 1, it is provided that at least forty days before 
making any Statutory Rules to which the said section 
apphes, notice of the proposal to make the said Rules and 
of the place where copies of the draft Rules may be 
obtained shall be published in the Dudblin Gazette: 

And whereas, under the provision of the said Rules 
Publication Act, 1893, notice was given in the Dudlin 
Gazette of the 16th day of June, 1899, of the proposal to 
make the said draft Rules as Statutory Rules under the 
said section 1 of the said Act, and of the place where 
copies of same might be obtained: and all times have 
elapsed necessary to make the same as Statutory Rules: 

And whereas, on the 28th day of November, 1899, a 
majority of the Judges of the Supreme Court of Judicature 
in Ireland, and the other persons upon whose recommenda- 
tion, pursuant to section 12 of the Supreme Court of 
Judicature (Ireland) (No. 2) Act, 1897, the Lord Lieutenant 
may make Rules of Court under the 61st section of the 
Supreme Court of Judicature Act (Ireland), 1877, present 
at a meeting for that purpose held (of which majority the 
Lord Chancellor of Ireland was one), have passed the 
resolution set out in the schedule hercto: 

Now, We, the Lord JLieutenant-General and General 
Governor of Ireland, by and with the advice and consent 
of Her Majesty’s Privy Council in Ireland, in pursuance 
and by virtue of the Supreme Court of Judicature Act 
(Ireland), 1877, and of all other powers Us thereunto 
enabling, and with the concurrence of a majority of the 
Supreme Court of Judicature in Ireland, and the said other 
persons mentioned in section 12 of the Supreme Court of 
Judicature (Ireland) (No. 2) Act, 1897, present at a meet- 
ing for that purpose held (of which majority the Lord Chan- 
cellor of Ireland was one), do order and declare that the 
Rules of Court set forth in the schedule hereto shall hence- 
forth take effect and be in force as Statutory Rules of Court. 


Given at the Council Chamber, Dublin 
Castle, the 5th day of December, 


1899. 
Ashbourne, C. Rd. Martin. 
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SCHEDULE referred to in the foregoing Order. 


We, being a majority of the Judges of the Supreme 
Court of Judicature in Ireland, and the other persons, 
pursuant to the rath section of the Supreme Court of 
Judicature (Ireland) (No. 2) Act, 1897, upon whose recom- 
mendation the Lord Lieutenant may make, alter, or annul 
Rules of Court under the 61st section of the Supreme 
Court of Judicature Act (Ireland), 1877, present at a mect- 
ing for that purpose held (of which majority the Lord Chan- 
cellor of Ireland is one), do, pursuant to the 61st section of 
the Supreme Court of Judicature Act (Ireland), 1877, and 
of all other powers Us thereunto enabling, hereby express 
our concurrence in an Order being made by the Lord 
Lieutenant of Ireland in Council, making as Statutory 
Rules the Rules of Court as hereinafter expressed and set 
forth. 


ASHBOURNE, C. 

C. Paes, C.B. 

GERALD F1TZGIBBON. 

HucH HOo.tMEs. 

WILLIAM ID). ANDREWS. 

JaMES MURPHY. 

W. M. JOHNSON. 

J. G. Gisson. 

D. H. MapDEN. 

Joun Ross. 

WALTER BoybD. 

W. KENNY. 

H. S. Moore, President, Incor- 
porated Law Society. 

W. H. Dopp. 

CHARLES L. MATHESON. 
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SUPREME COURT (IRELAND), 1899. 





RULES OF THE SUPREME COURT (IRELAND), 
1899 (BANKRUPTCY). 





Part III. 





Bankruptcy. 


ORDER XCI. 
Preliminary. 


The Rules in this part of these Rules may be cited as— 
“The Rules of the Supreme Court (Ireland), 1899 
(Bankruptcy).” 


The General Orders dated zoth December, 1872, and all “ 
other subsequent Orders made in pursuance of the Irish 
Bankrupt and Insolvent Act, 1857, and the Bankruptcy 
(Ireland) Amendment Act, 1872 (save the Schedule to the 
General Orders of zoth December, 1872, the General 
Order regulating Fees to be taken under the Bankruptcy 
(Ireland) Amendment Act, 1872, dated 2oth March, 1874, 
as amended by Order dated 31st October, 1891, and para- 
graph 3 of the General Order dated 18th July, 1874), are 
hereby annulled. Provide<| that such annulment shall not 
affect anything done or sutfered before the commencement 
of these Rules under any Rule annulled by these Rules, and 
that no rules or practice repealed by the said Rules, or any 
of them, shall be revived by reason of the annulment 
effected by these Rules. 

In the construction of ‘The Irish Bankrupt and Insol- 
vent Act, 1857,” “The Bankruptcy (Ireland) Amendment 
Act, 1872,” and the Rules of this Order, and of the Rules 
of the Supreme Court (Ireland), 1891, and the Rules of the 
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Supreme Court (Ireland), 1893, where applicable to these 
Rules, unless there is something in the subject or context 
repugnant thereto, the several words hereinafter mentioned 
shall have or include the meanings fullowing :— 

‘*The Court” shall mean the Judge to whom causes 
and matters in Bankruptcy are for the time being 
assigned under the Act of 1897, and any Judge of 
the High Court for the time being acting in any of 
such matters, and shall mean also and include the 
Chief Registrar or other Officer when exercising the 
powers of the Court under a delegation pursuant to 
the Acts of 1872 and 1897, and this part of these 
Rules. 

‘“The Judge’’ and “ Judge” shall mean the Judge 
to whom causes and matters in Bankruptcy are or the 
time being assigned as aforesaid, or any Judge of the 
High Court acting in any such matters as aforesaid. 

“ Chief Registrar” shall include the ‘ Court Regis- 
trar’’ and the present Chief Clerk, Hugh Doyle, Esq., 
and any officer who may hereafter be appointed in his 
place, by whatever name he may be called, and any 
Master of the Queen’s Bench Division. 

“Registrar” shall include the ‘Court Registrar” 
and the Deputy-Registrar. 

“ Office of the Court” shall mean the office or offices 
for the time being used for the transaction of business 
in matters of Bankruptcy, Arrangement, or Insolvency. 

“ Prescribed form” shall mean the forms in the 
Schedule to these Rules, and such form as 1s sanc- 
tioned by these Rules, or as may from time to time be 
prescribed by Rules made under the Act of 1897, oF 
be sanctioned by the Judge in cases where no form 
has been prescribed by any such Rules. 

“ Creditor” shall include a company or corporation, 
or a firm of creditors in partnership. 

“Name” of any person shall mean both the Chns- 
tian name or the initial letter or contraction of the 
Christian name, and the surname of such person. 

“ Affidavit” shall include statutory declarations, 
affirmations, and attestations upon honour; and the 


\ 


a 
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word “sworn” shall include declared and affirmed 
according to Statute, and attested upon honour. 

‘‘ Debt proved” shall include any debt which shall 
have been duly admitted without proof. 

‘‘ Security” shall mean a mortgage charge or lien 
upon the debtor's estate, or any part thereof. 

‘‘Secured creditor” shall mean a creditor holding 
any mortgage charge or lien upon the debtor’s estate, 
or any part thereof, as security for a debt due to him. 

‘* Messenger ” shall include assistant-messenger. 

‘‘ Gazetted ” shall mean that the notice or thing ts 
to be published in the Dudiin Gazette. 

‘“ Writing” includes print, and printing includes 
writing. 

“The Act of 1857” shall mean “ The Irish Bank- 
rupt and Insolvent Act, 1857;” ‘‘The Act of 1872” 
shall mean ‘The Bankruptcy (Ireland) Amendment 
Act, 1872 ;” and “ The Act of 1897” shall mean “ The 
Supreme Court of Judicature (Ireland) (No. 2) Act, 
1897.” 


And unless there be something in the context incon- 
sistent therewith, the provisions of sections 4 and 9 of the 
Act of 1857, and of section 4 of the Act of 1872, shall 
apply to these Rules, save the definition of ‘the Court” in 
section 4 of the Act of 1857, and in section 4 of the Act of 
1872. 


Delegation of Powers. 


1. In the exercise of the power of delegation given by 
section 8 of the Act of 1872, the following Rule shall 
apply :—The Judge may from time to time delegate to such 
officer or officers as he may from time to time direct such 
of the powers vested in the Judge as he may deem expe- 
dient to delegate as to the hearing of applications and 
making of orders with reference to any of the matters 
following :— 


(a) Granting or extending the time for taking any 
proceeding, or doing any act necessary to be done 
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under the Act of 1857, the Act of 1872, or this part 
of these Rules. 


(2) Granting protection on the petition of an 
arranging debtor, and making orders that the estate of 
an arranging debtor might be possessed and received 
by the Official Assignee. 


(c) Adjudications in bankruptcy— 
/ (az) on the bankrupt’s own petition ; or 


(2) when the act of bankruptcy is an act or 
default under sub-sections 4, 5, 6, or 7 of 
section 21 of the Act of 1872. 


(Zz) Redirection of letters to bankrupt by General 
Post Office. 


(e) Sanctioning payments by the Official Assignee 
of sums not exceeding £50 when the formal sanction 
of the Judge is required. 


(7) Such non-judicial business as the Judge may 
from time to time direct. 


2. The officer, when exercising the powers conferred on 
or delegated to him, may, instead of deciding any question 
submitted to him, adjourn the same for the consideration of 
the Court. 


3. Any order made by the officer under the powers 
conferred on or delegated to him shall have the same force 
and validity as an order made by the Court, but may be 
reviewed, varied, or rescinded by the Court, provided, 
nevertheless, that notice of appeal against such order shall 
be given within three weeks after the pronouncing of such 
order in case the appellant was present or represented 
when it was pronounced, or within three weeks after he 
has had notice of the making of such order, in case he was 
not present or represented when the same was pronounced ; 
but the Court may, if it thinks fit, enlarge the time for such 
appeal. 
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Proceedings Generally. 


4. Proceedings in matters of bankruptcy, arrangement, 
and insolvency shall be entitled— 


In the High Court of Justice in Ireland. 
Queen’s Bench Division (In Bankruptcy). 


5. All such proceedings may be in the prescribed forms, 
or as near thereto as possible. The forms in Appendix C 
to these Rules, and the several forms prescribed and 
sanctioned under the Act of 1872, or heretofore in use in 
the late Court of Bankruptcy, shall, with any necessary 
modification, be used until further order, save that same 
shall be intituled as directed by the last preceding Rule. 
When forms for any such proceedings are not prescribed, 
the forms required may be framed by the parties, using as 
guides those prescribed as far as they are applicable. 


6. All such proceedings (except notices to creditors) 
shall be written or printed, or partly written and partly 
printed, on parchment or paper, on sheets of sixteen ‘inches 
in length and ten inches in breadth, or thereabouts, but no 
objection shall be allowed to any proof of debt, affidavit, or 
proxy on account of its being written or printed on other 
sized paper. 


7. All such proceedings shall remain‘of record in the 
office of the Court, so as to form a complete record of each 
matter, and they shall not be removed for any purpose 
without a special direction of the Judge or the Chief 
Registrar. The file in every case commenced after these 
Rules shall have come into operation shall contain a Table 
of Contents, showing the nature of each document and 
the date of filing same. The documents filed shall be 
numbered consecutively, and the Table of Contents shall 
be always kept up to date. 


8. Every certificate of conformity, or other document or 
proceeding to be signed by the Judge, shall be first 
examined and signed by the Chief Registrar. 
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g. All summonses, writs, orders, warrants, and other 
process issued by the Court, shall be sealed and signed by 
the Chief Registrar, or such other officer as the Judge shall 
from time to time direct. 


10. In lieu of attaching a copy of the Duddin Gazette to 
the proceedings in each bankruptcy, or other matter, one 
copy of every Dubin Gazette shall be filed and preserved 
in the office of the Court. 


11. All notices and other proceedings, for the delivery of 
which no special mode is prescribed, may be sent by pre- 
paid post letter to the last known address of the person to 
be served therewith folded or enclosed in envelopes. 


Debtor's Summons. 


12. Adebtor’s summons shall be in the prescribed form. 
A creditor desirous that a debtor’s summons may be 
granted, must file an affidavit in the prescribed form of the 
truth of his debt, made by himself or by any other person 
who can swear positively to the facts verifying the truth 
of his debt. When the deponent is not known to the 
officer, or his affidavit shall not be signed by a solicitor, 
the summons shall not issue until the deponent shall be 
identified to the satisfaction of the officer. 


13. A debtor’s summons may be sued out by any 
co-partnership, duly authorized to sue in the name of its 
public officer, upon the affidavit of such public officer. 
And a debtor’s summons may be sued out by any body 
corporate, or incorporated joint stock or public company, 
upon the affidavit of its secretary, public officer, or other 
agent duly authorized on its behalf. 


The affidavit of the manager of a company, filed in support of a 
debtor’s summons served on a trader, in respect of two overdue bills of 
exchange, described him as the registered public officer of the company, 
and stated that he had authority to afhrm that the debt was due to the 
company, but did not state that he had authority to sue on behalf of 
the company. The debtor denied his liability, and objected that the 
affidavit was insufficient, and that the debt ought to be proved with the 
same particularity as in an action at law on the bills. Held, that, inas- 
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much as all the requirements of the Bankruptcy Act and of the Rules 
had been complied with, and the debtor not misled, the debt was suff- 
ciently proved. Where a debtor’s summons is sued out upon a dis- 
honoured bill of exchange, it is not necessary to state or to prove the 
debt with the same strictness as in an action at law: it is sufficient to 


state it so that the debtor shall not be misled.—Z-x p. Lowenthal, re 
Lowenthal, L. R. 9 Ch. 324. 


See ex p. Torkington, re Torkington, L. R. g Ch. 298. 


14. The particulars of demand shall be endorsed upon 
or annexed to the summons, and shall be expressed with 
reasonable and convenient certainty as to dates and all 
other matters, but no objection shall be allowed to the 
particulars unless the Court shall consider that the debtor 
has been misled by them, and a sealed copy of every 
debtor’s summons and particulars shall be filed at the time 
of issue, and the copy of the summons and annexed 
particulars, if any, for service shall be also sealed. 


15. Every debtor’s summons shall be endorsed with the 
name and registered residence of the solicitor suing out the 
same, but in case no solicitor shall be employed for the 
purpose, then with a memorandum expressing that the 
same has been sued out by the creditor in person, together 
with his residence, and some place of address in Dublin 
whereat a notice to dismiss the summons, or any other 
notice or proceeding in the matter may be served. There 
shall be endorsed on the debtor’s summons, in addition to 
an intimation of the consequences of neglect to comply 
with the requisitions of the summons, a notice to the 
debtor that if he disputes the debt, and desires to obtain 
the dismissal of the summons, he must file an affidavit in 
the prescribed form within seven days after service of 
summons in the case of a trader, and three weeks after 
service in the case of a non-trader, stating that he is not so 
indebted, or only so to a less amount than £20, or that he 
has obtained protection of the Court, or of a Local Court 
of Bankruptcy, or, ifa married woman, that she is not 
carrying on trade separately from her husband. 


16, When a debtor files the above-mentioned affidavit, 
the time shall be fixed by the officer at which the applica- 
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tion for the dismissal of the summons will be heard by the 
Court, and notice thereof, in the prescribed form, shall be 
given by the debtor three days before the day so fixed, by 
service on the solicitor for the summoning creditor, at his 
registered residence, or, in case a solicitor shall not have 
been employed, by service on the summoning creditor at 
the place of address in Dublin of such creditor, as the case 
may be, and in default of the debtor giving such notice, or 
in default of his appearance before the Court at the time 
fixed, his application for the dismissal of the summons shall 
be dismissed. 


17. Where proceedings on a debtor’s summons have been 
stayed for the trial of the question of the validity of the 
debt claimed therein, and such question has been decided 
against the validity of the debt, the debtor, on production 
of the judgment of the Court, or an office copy thereof, 
shall be entitled to have the debtor’s summons dismissed, 
and, if the Court thinks fit, with costs, but the order for 
costs shall not be enforced for seven days, or, where the 
creditor has lodged a notice showing that he has taken 


the necessary steps to set aside the judgment until after the 


final decision thereon. 


18. Where proceedings on a debtor’s summons are stayed 
upon security being given, the creditor shall take or con- 
tinue proceedings for the payment of the debt within twenty- 
one days of the date on which the security was completed, 
and shall prosecute the same with effect, and without delay, 
and if he fail so to do, the debtor shall be entitled to have 
the summons dismissed with costs. 


Service of a Debtor's Summons. 


tg. A debtor’s summons shall be personally served within 
twenty-one days from the date of the summons by delivering 
to the debtor a sealed copy of the summons and annexed 
particulars of demand. If personal service cannot be 
effected, the Court may grant extension of the time for 
service, or if the Court is satisfied by affidavit that the 
debtor is keeping out of the way to avoid such service, or 
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that from any other cause personal service cannot be 
effected, it may order service to be made by delivery of the 
sumimons and annexed particulars to the wife, or servant, 
Or some adult inmate of the house or family at his usual 
or last known place of residence or business, or it may 
order that a notice of the granting of the summons in the 
prescribed form be gazetted, and that the publication of 
such notice in the Gazetfe shall be deemed to be service on 
the debtor on the seventh day after such publication. 


See re Williams, L. R. 8 Ch. 690. 

Substituted service may be ordered after the twenty-one days for 
personal service have elapsed ; but service must be effected within a 
reasonable time.—Zx p. Warburg, re Whalley, 25 Ch. D. 335. 


20. Notice of the publication in the Gazette of the order 
of the Court shall be given in one public newspaper in the 
prescribed form. 


Security. 


21. Where a person is required to give security, such 
security, unless otherwise specially directed by the Court, 
shall be in the form of a bond, with one or more surety 
or sureties, to the person proposed to be secured. 


22. The bond shall be taken in such sum equal to the 
amount of the sum in question, and the probable costs of 
the trial of the question, as the Court or Chief Registrar 
shall fix, or in such greater or less amount as the Court or 
Chief Registrar shall direct. 


23. Where a person is required to give security, he may 
in lieu thereof lodge in the Bank of Ireland to the credit of 
the matter, with the privity of the Chief Registrar, the sum 
in question in respect of which security is to be given. 
Notice of such lodgment having been made shall be forth- 
with given to the person entitled to the security. Money so 
lodged shall be subject to the order of the Court, and shall 
be drawn out by the draft of the Chief Registrar, but every 
such draft shall be signed also by the Judge. 

GG 
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24. The security of a guarantee association or society 
approved of by the Court may be given in lieu of a bond 
or a deposit. 


25. In all cases where a person proposes to give a bond 
by way of security, he shall serve two clear days previously 
on the solicitor for the person to be secured, or on such 
person when no solicitor has been employed, notice of the 
proposed sureties, and of the time and place appointed for 
the execution of the bond according to the prescribed form. 


26. The sureties shall make an affidavit of their suff- 
ciency according to the prescribed form unless the person 
to be secured shall dispense with such affidavit, and such 
sureties shall attend the Court to be cross-examined if 
required. 


27. The bond shall be executed and attested in the 
presence of the Chief Registrar or Registrar unless other- 
wise directed by the Court. 


Declaration of Insolvency. 


28. Any debtor may file a declaration of his msolvency 
in the prescribed form, and such declaration shall be signed 
by the debtor in the presence of some solicitor, who shall 
inform such debtor of the nature and effect thereof, and 
shall subscribe his name as witness to the due execution 
thereof. 


29. When a petition of bankruptcy shall be filed bya 
debtor, it shall not be necessary that he shall file a declara- 
tion of insolvency, and the filing of a petition of bank- 
ruptcy by any debtor shall be equivalent to his filing a 
declaration of insolvency. 


Bankruptcy Petition. 


30. The officer shall, at the time, endorse on every 
petition and other document filed the date of the filing 
thereof, including, in cases of declarations of insolvency 
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and petitions, the hour of the day, and, before filing same, 
shall carefully examine and see that the document is in the 
proper form prescribed by the Acts and these Rules. 


31. Where a petitioning creditor is not known to the 
officer, or a petition shall not be signed by a solicitor, the 
petition shall not be filed until the petitioner shall be 
identified to the satisfaction of the officer. 


32. When the petitioning creditor cannot himself verify 
all the statements contained in the petition, he must file, in 
support of the petition, the affidavit of any person who can 
depose to them. 


33- Where a petition is presented by two or more 
creditors, not in partnership, each creditor must depose to 
the truth of such of the statements in the petition as are 
within his own knowledge, either in a joint or separate 
affidavit. 


34. The petitioning creditor shall at his own costs file 
and prosecute his petition, and the proceedings under any 
order of adjudication made thereon, until the appointment 
of a creditors’ assignee or trustee, and such costs, where 
taxed and ascertained, shall be paid out of the first net 
proceeds of the estate of the bankrupt, next in priority to 
the expenses and remuneration of the official assignee as 
allowed by the Court. 


35- In all cases the petitioning creditor shall save harm- 
less and indemnify the official assignees as to any expenses 
incurred by them, and allowed by the Court, until a 
creditors’ assignee or trustee shall be appointed. 


If a creditor, induced by the fraud of his debtor, permit a petition to 
be dismissed for want of prosecution, he may, by leave of the Court, 
present a second petition on the same act of bankruptcy as the first was 
founded on.—£-x p. Love, re Jagger, L. R. 17 Eq. 454- 


36. A petition of bankruptcy by a debtor shall be sup- 
ported by the affidavit of the debtor, setting forth the 
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particulars of his assets, and where the same are, and the 
estimated value thereof, in order that it sha!l be made to 
appear to the satisfaction of the Court that his available 
estate is sufficient to produce the sum of £50 at the least, 
and shall be prepared to produce a valuation, or adduce 
other satisfactory evidence of the value of such assets. 


Adjudication of Bankruptcy. 


37. After the presentation of a petition of bankruptcy, or 
for arrangement, upon the application of a creditor, and 
upon proof by affidavit of sufficient grounds for the appoint- 
ment of a receiver or manager of the property or business 
of the debtor, or any part thereof, the Court may, if it 
think fit, make such appointment, and where the cause 
shown against the adjudication of bankruptcy shall be 
allowed, or under a petition for arrangement the Court 
shall so order, the creditor shall pay such costs of the 
receiver or manager as the Court may direct, and the 
Court shall adjudicate with respect to any damages or claim 
thereto arising out of his appointment, or make such order 
thereon as it thinks fit, and such order shall be final and 
conclusive between the parties, and between them, or 
either of them, and the receiver or manager, unless the 
decision be appealed from. 


38. Upon the nomination of an official assignee in any 
matter, any receiver or manager of the property or business 
of the debtor, theretofore appointed by the Court, shall 
submit his accounts for examination to such assignee, and 
for that purpose attend upon him at such reasonable times 
as he may require. The remuneration of any such receiver 
or manager shall be under the direction of the Court, and 
no receiver or manager shall have any lien whatever for his 
remuneration on any money or property which may have 
come to his hands. 


39. At the sitting to adjudicate, the following matters 
should be proved either by affidavit or viva voce examina- 
iton :— 
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1. On the petition of a creditor against a debtor: 


Proof of the creditor’s debt and of the act of 
bankruptcy, including proof of the trading by 
the debior, when so required by the erst 
section of the Act of 1872. 


2. On the petition of a debtor: 


Proof of his available estate being sufficient to 
produce the sum of £50 at the least. 


The requisites in both cases may be proved by a 
single affidavit 1f the same person can depose 
to all the facts. 


40. The debt of the petitioning creditor, which has 
been proved for the adjudication, shall in all cases be 
deemed to be a debt proved and admitted in the bank- 
ruptcy, and shall rank for dividend accordingly unless the 
Court shall otherwise order. 


41. Where two or more petitions are presented against the 
same debtor, or against debtors being members of the same 
partnership, the petition which was first presented shall be 
entitled to be first heard, and where such first petition 
shall not have been proceeded with to adjudication within 
the time limited by the r2zrst section of the Act of 1857, or 
such extended time as may have been allowed by the Court, 
or where the debtor shows cause against the adjudication 
thereunder, or where delay will be avoided, any other 
petition may be proceeded with, and if the Court shall 
make adjudication upon such last-mentioned petition, all 
other petitions shall stand dismissed with such costs, if any, 
as the Court may allow, and such dismissal shall be 
endorsed on the petition, and dated and signed by the 
Registrar. 


42. No order of adjudication shall be made against a 
firm in the firm name, but it shall be made against the 
partners individually, with the addition of the firm name. 


This Rule is new, and is copied from the Rules in force in England. 
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43. The duplicate adjudication shall be served upon the 
bankrupt according to the provisions of the 129th section 
of the Act of 1857, by a messenger, unless some other 
mode of service by the messenger, or any other person, 
shall be directed by the Court. An affidavit of such 
service, in the prescribed form, shall be forthwith made and 
filed in the office of the Court. 


44. Any person adjudged bankrupt intending to show 
cause against the validity of the adjudication, shall cause 
notice in writing of his intention to be filed in the office 
of the Court before the expiration of the time limited for 
showing cause, and such notice shall state which of the 
following matters—namely, the petitioning creditor’s debt, 
the trading, or act of bankruptcy—he intends to dispute. 
Upon filing of the notice to show cause, the officer shall forth- 
with set down the same for hearing before the Court, and 
shall endorse on such notice the time fixed for such hearing, 
and shall date and sign the same. A copy of the notice, with 
such endorsement thereon, shall, before the expiration of 
the time aforesaid, be served by the person showing cause 
upon the solicitor for the petitioning creditor, or upon such 
petitioning creditor, when no solicitor shall have been 
employed, and upon the official assignee, and in default of 
such notice being served, or in default of such person 
appearing before the Court at the time so fixed, the notice 
to show cause shall stand dismissed, and notice of the 
adjudication shall be forthwith advertised, unless the Court 
shall otherwise order. 


45- After filing such notice of his intention, he shall, on 
application to the officer, and on payment for the same, be 
forthwith furnished with copies of the proceedings on which 
the adjudication was founded. 


46. If at the sitting of the Court to hear the cause 
against the validity of the adjudication the debtor shall 
not appear, or if, having appeared, he shall fail to show to 
the satisfaction of the Court that the petitioning creditor’s 
debt, the debtor’s trading, and act of bankruptcy, or such of 
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them as shall have been disputed, are or is insufficient to 
support the adjudication, the cause shown by the debtor 
shall be disallowed with such costs as the Court may order. 
If at such sitting any new evidence as to any of those 
matters shall be given, or any witness to any of such matters 
shall not be present for cross-examination (if required to 
attend), and further time shall be desired, the Court may, 


if it think the application reasonable, grant such further 
time as it may think fit. 


This is an amendment of G. O. 49 (1872), which was not logically 
consistent with s. 129 (1857). 


A creditor filed a petition for adjudication, with the usual affidavit, 
verifying the statements of the petition. The debtor gave notice of his 
intention to dispute the statements in the petition, and attended at the 
hearing, but did not tender any evidence. The Registrar accordingly 
made an order of adjudication, without further evidence, on behalf of 
the creditor, than the affidavit filed with the petition. It was held, that 
the statements in the petition ought to have been proved afresh ; and 


that the adjudication must be annulled.—Zx p. Dodd, re Ormiston, 
3 Ch. D. 452. 


47- Immediately after the expiration of the time for 
showing cause against an adjudication, or after the dis- 
allowance of any cause, if cause had been shown, a 
summons to the bankrupt in the prescribed form shall 
issue, specifying the two public sittings of the Court 
appointed for him to surrender and conform, and a sealed 
copy of such summons shall be served upon him personally ; 
provided that the Court may in any case direct some other 
mode of service. It shall be the duty of the solicitor 
having the carriage of the proceedings to cause such 
service to be effected, and an affidavit thereof to be made 
and forthwith filed. 


Motions and Practice. 


48. The solicitor having carriage of the proceedings 
shall attend every sitting of the Court in the matter, and 
have ready the printed or other forms requisite for the 
proper discharge of the business of the sitting, and be 
prepared to fill up depositions of debt and other printed 
forms used at the sitting. 
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49. A short note or statement of every motion of course 
shall be delivered in Court to the Registrar before the 
same shall be moved, specifying the matter in which, and 
the party on whose behalf, the same is made, and the 
nature of the application, and the name of the solicitor or 


party applying. 


50. Motions on notice shall be founded upon affidavit or 
other document or evidence stated in the notice of motion, 
unless the Court shall in any particular case otherwise 
direct, and such motions shall be listed in the office of the 


Court. 


51. Where any party other than the applicant 1s affected 
by the motion, no order shall be made unless upon the 
consent of such party, duly shown to the Court, or upon 
proof that notice of the intended motion, and a copy of the 
affidavits in support thereof, have been duly served upon 
such party, provided that the Court, if satisfied that the 
delay caused by the proceeding in the ordinary way would 
or might entail serious mischief, may make any order 
ex parte, upon such terms as to costs and otherwise, and 
subject to such undertaking, if any, as the Court may think 
just, and any party affected by such order may move to set 
it aside. 


This is a new Rule taken from the English Rules. 


52. Two copies of the notice shall be filed in the office 
of the Court by the solicitor or party serving the same, and 
two clear days’ (exclusive of Sunday) previous notice shall 
be given of every such notice, unless otherwise permitted 
by the Court. When the motion involves the payment of 
money out of the estate, a copy of the notice shall be sent 
to the official assignee. | 


53. Service of every notice, affidavit, or other document, 
when served upon a solicitor, shall be effected before the 
hour of five in the afternoon, except on Saturdays, when it 
shall be effected before the hour of two in the afternoon. 
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54. Every affidavit referred to in the notice of any 
motion or application to the Court shall be filed in the 
office of the Court before such notice is served, but such 
further affidavits, or affidavits in reply, or viva voce evidence, 
may be used as shall be allowed by the Court. 


As to cross-examining a deponent and right to withdraw an affidavit 
filed, see Ex p. Child, re Ottaway, 20 Ch. D. 126. 


55. Whena conditional order shall have been made, the 
same shall be served within ten days from the date thereof, 
unless further time shall be allowed by the Court, and if 
not served within such time, shall stand discharged. 


56. Cause may be shown against a conditional order by 
filing an affidavit, and serving notice thereof, within the 
time limited for showing cause, a copy of such notice being 
at the same time filed in the office of the Court. If no 
cause shall be shown, the conditional order may be made 
absolute by motion of course on reading the affidavit of 
service and certificate of no cause, and in case the con- 
ditional order shall have been obtained for payment of 
money, a certificate of the assignee or trustce, or affidavit of 
any other person to whom the money Is payable, that same 
has not been paid. The filing of an affidavit, and serving 
notice thereof, shall be good cause against the conditional 
order, and the same shall stand discharged with such costs, 
if any, as shall be allowed by the Court, unless the person 
who obtained the conditional order shall, within ten days 
after being served with the notice of cause, serve notice of 
motion to make the conditional order, or some portion 
thereof, absolute, and shall move the same according to 
the course of the Court; but in case the affidavit and notice 
shall not be so filed, the officer shall, upon an affidavit of 
service of the conditional order being filed, give a certificate 
of “‘ no cause.” 


Proceedings by Charge and Discharge. 


57. When the Court in any case directs that a charge 
shall be filed by the assignees, or trustee, or any other 
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person, or when that mode of procedure is prescribed by 
these Rules, or has been hitherto in use in cases of bank- 
ruptcy or arrangement under the Acts of 1857 and 1872, 
the charge shall be filed in the office of the Court, and 
notice thereof, and of the prayer thereof, shall be served 
upon the person to be made liable or affected thereby. 


58. Any person served with notice of a charge shall have 
the period of twenty-one days, and such further time (if 
any) as shall be allowed by the Court, to file his discharge 
thereto, and in default of a discharge being filed within 
such period the charge shall be set down for hearing before 
the Court upon notice to such person. Verification by 
affidavit of a charge or discharge shall not be required. 

When the time has been extended for filing a discharge, and none 


has been filed, the Court will not extend the time further.—e Roche, 
21.L. T. 106. 


59. When a discharge shall be filed, notice of the filing 
thereof shall be forthwith given to the chargeant, and the 
chargeant and dischargeant shall, during the period of ten 
days after service of such notice, be at liberty to file 
affidavits as they may be advised, notice thereof bemg 
at the same time served, and they may, within the same 
period of ten days, give notice that they will give evidence 
by wiva voce examination of witnesses at the hearing, either 
in addition to or in substitution for affidavits. Such wit- 
nesses to be named in the notice. 


60. After the expiration of the said period of ten days, 
either party may apply to the Court by motion on notice 
for directions as to any further or other evidence. 


61. After the expiration of the said period of ten days, 
the chargeant or, if he shall fail to do so, the dischargeant 
may set down the charge and discharge for hearing before 
the Court. 


62. The chargeant and dischargeant may respectively, by 
notice, require the production at the hearing of the charge 
of any books, papers, and writings, and no evidence shall 
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be received on the hearing of a charge and discharge 
without notice thereof to the opposite party unless the 
Court shall in any case otherwise permit. 


See re Domvile, 9 I. L. T. R. 204. 


63. These Rules shall not preclude the assignees or 
trustees from applying to the Court for the examination of 
any witness pending the hearing of a charge. 


64. When a charge is filed to establish any deed or 
document relating to the property of a bankrupt or arranging 
debtor, or any dealing or transaction respecting such pro- 
perty, and the assignees or trustee propose to impeach or 
set aside such deed, document, dealing, or transaction, as 
being fraudulent and void, or void against the assignees or 
trustee and creditors, on any ground whatsoever, it shall 
not be necessary for them to file any charge for such 
purpose, but the case of the assignees or trustee may be 
set up by the discharge to the charge, and shall be dealt 
with on the hearing thereof. 


This Rule is new, and was made in consequence of a decision of the 
late Judge Miller that an independent charge was necessary. 


Sale of Property Mortgaged or Pledged. 


65. Upon the application by any person claiming to be 
a mortgagee of, or to have any charge or lien upon, any 
part of the bankrupt’s or arranging debtor’s estate or effects, 
real or personal, hereinafter called the mortgagee, and 
whether such mortgage, charge, or lien shall be by deed or 
otherwise, or whether the same shall be of a legal or equit- 
able nature, and setting forth the particulars of the amount 
claimed to be due for principal and interest, and praying 
that such part of the estate and effects shall be sold under 
the directions of the Court, the Court shall proceed to 
inquire whether such person is such mortgagee, or has such 
charge or lien, and for what consideration, and under what 
circumstances ; and if it shall be found that such person is 
such mortgagee, and if no sufficient objection shall appear 
to the title of such person to the sum claimed by him, the 
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Court shall ascertain the principal and interest and costs . 
due upon such mortgage, charge, or lien, and the rents and 
profits, or dividends, interest, or other proceeds received by 
such person, or by any other person, by his order or for his 
use, in case he shall have been in possession of the pro- 
perty over which the mortgage, charge, or lien shall extend, 
or any part thereof; and, if satisfied that there ought to 
be a sale, may order the said property to be sold, and 
direct when, where, and by whom, and in what way the 
said property, or the interest therein so mortgaged, is to be 
sold ; and the mortgagee (if he so desires) shall have the 
carriage of such sale. At any such sale the incumbrancer 
having the carriage of the sale may bid and purchase, with 
leave of the Court. 


66. Every application under the last preceding Rule 
may be made by motion, or may be made by charge if the 
Court shall so direct. If made by charge, the Rules 
regulating proceedings by charge and discharge shall apply. 


67. On every application under Rule 65, and whether by 
motion or charge, the applicant shall set forth whether the 
property is subject to any other incumbrances, and that 
common searches have been made to ascertain such incum- 
brances (if any), and that every other incumbrancer has had 
notice of the application, and consents to a sale. 


68. The moneys to arise from any sale under Rule 65 
shall be applied in the first place in payment of the costs of 
such sale, and in the next place in payment and satisfaction, 
so far as the same shall extend, of what shall be found due 
to the mortgagee for principal, interest, and costs ; and the 
surplus of said moneys (if any) shall then be paid to the 
assignees or trustees In arrangement or arranging debtor, as 
the case may be. But in case the moneys to arise from 
such sale shall be insufficient to pay and satisfy what shall 
be so found due to the mortgagee, he shall be entitled to 
prove as a creditor for such deficiency, and receive divi- 
dends thereon, but so as not to disturb any dividend then 
already declared. 
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69. In cases in which no application is made by a mort- 
gagee under Rule 65, and in every case in which the Court 
thinks fit so to do, the Court may order that any part of the 
bankrupt’s or arranging debtor’s estate and effects which is 
subject to any mortgage, charge, or lien, shall be sold sub- 
ject to such mortgage, charge, or lien, and same shall be 
sold accordingly. No order shall be made under this Rule 
without notice to the person entitled, or appearing to be 
entitled, to such mortgage, charge, or lien. 

The object of this Rule, which is new, is evidently to obviate the 
difficulty which was very often felt under the former practice where 


mortgagees refused to come in, or to be bound by the proceedings of 
the Court. 


Discovery. 


70. Any party to any proceeding under this part of these 
Rules may, with the leave of the Court, administer inter- 
rogatories to, or obtain discovery of documents from, any 
other party to such proceeding. Proceedings under this 
Rule shall be grounded on affidavit, and shall be regulated 
as nearly as may be by the Rules of the High Court for the 
time being in force in relation to discovery and inspection 
of documents. An application for leave under this Rule 
may be made ex parte. 


Persons under Disabiltty. 


71. The Court shall have power to appoint a next friend 
and also a guardian ad /t/em to any infant or other person 
under disability who is a party to any proceeding under this 
part of these Rules. Proceedings under this Rule shall be 
regulated as nearly as may be by the Rules of the High 
Court for the time being in force in relation to the appoint- 
ment of next friends and guardians ad /ifem. For the 
purpose of applying the Rules of the High Court to this 
and the last preceding Rule, the expressions ‘ Court’’ and 
‘Judge ” in the said Rules shall have the same meaning as 
in this part of these Rules, and the following expressions 
shall have the respective meanings hereinafter assigned to 
them ; that is to say, ‘ Plaintiff” shall mean a Chargeant 
or other applicant; ‘‘ Defendant” shall mean a Dischargeant 
or other person against whom any application is made. 
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Rules 65 and 66 are new, and bring the practice in Bankruptcy into 
line with the general practice of the High Court. _ As to persons under 
disability, it was held in ve D’Arcy, 11 I. L. T. R. 6, that the Court 
could appoint a guardian ad /ttem to Daag: and represent the 
interests of a minor: overruling re F/ynn, 81. L. T. R. 112. 


72. The affidavit directed by Order XVI, R. 18, ofthe 
Rules of the Supreme Court (Ireland), 1891, and the 
written authority directed by R. 20 of the same Order, shall 
be entitled as directed by Rule 4 of this part of these 
Rules, and shall be filed in the Office of the Court. 


A blank was left in the Gazette copy after the word “ Rule,” but 
Rule 4 is obviously intended. 


Public Sittings of the Court. 


73. All public sittings of the Court shall be advertised 
ten days previously in the Dublin Gazette when so directed 
by the Acts of 1857 and 1872, and in such one or more 
public newspapers as shall be directed by the Registrar, and 
such insertion shall be vouched before the officer the day 
previous to the sitting at latest, provided that the Court 
or the Chief Registrar may for sufficient reason dispense 
with the advertisement in the newspaper. 


74. When under Section 289 of the Act of 1857 the 
same sitting for audit and dividend shall be appointed by 
the Court, same shall be deemed to be a public sitting of 
the Court. 


75. In addition to advertisement, notice of the public 
sitting for proof of debts before the Chief Registrar shall be 
given by the official assignee to all the creditors entered in 
the bankrupt’s statement of affairs, who shall not already 
have proved their debts, by transmitting ten days previously 
a notice of the sitting by post, prepaid, to the address of 
the creditors set forth in the statement, and the official 
assignee shall certify the date of the posting of such notices 
to such addresses. 

If the creditor has been guilty of laches, an application to make the 
Official Assignee personally responsible for the payment of a dividend 


will not be entertained.—Re Woods, ex p. Braidwater Spinning Co., 
10 I. L. T.R. 24. 
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76. Notice of the appointment before the Chief Regis- 
trar to vouch, and of the sitting of the Court to audit, any 
account of the Official Assignee, which shall include the 
proceeds of any sale of lands, tenements, or other property, 
which were subject to any mortgage, charge, or lien, shall be 
given by post, prepaid, ten days previously to the audit, to 
every incumbrancer, to the purchaser, and to the solicitor 
for the assignees, when he has not had the carriage of the 
sale. In every other case, where the accounts shall include 
the proceeds of the sale of any lands or tenements, the 
like notice of vouching and of audit shall be given to the 
purchaser. 


77. When a public sitting shall have been fixed for the 
choice and appointment of a creditor’s assignee in the 
room of deceased creditor’s assignee, or of an assiynee 
removed, notice of the sitting shall be given to all the 
creditors entered in the bankrupt’s statement, or any other 
creditors who shall have proved debts, by transmitting a 
notice of the sitting by post, prepaid, to the address of the 
creditor stated in the schedule, or in his proof ten days 
previously, provided that when a public sitting for proof of 
debts shall be fixed by direction of the Court, or the Chief 
Registrar, for the purpose of enabling any creditor who may 
not have proved his debt at any of the sittings theretofore 
had for proof of debts to bring forward his proof, such notice 
of the sitting shall be given to such persons, and upon such 
terms as to costs, as the Court or the Chief Registrar shall, 
according to the circumstances of the case, direct. 


Authorities to Vote. 


78. The authority in writing given by a creditor to any 
agent or person to represent such creditor, or to vote on 
his behalf at meetings and sittings of the Court, shall, 
until revoked, be deemed to extend to authorize such agent 
or person to represent or vote on behalf of the creditor in 
all proceedings in the bankruptcy or arrangement, and shall 
include a bankruptcy arising out of the arrangement, and 
an authority to accept the office of assignee on behalf of 
the creditor unless otherwise expressly limited. 
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Evidence. 


79. All affidavits to be used in evidence before the 
Court shall be divided into short paragraphs, numbered 
consecutively, and shall be in the first person, and shall 
state the deponent’s name, address, and description, and 
also what facts or circumstances deposed to are within his 
knowledge. 


80. Where an affidavit is made by more than one 
person, the names of all the persons making the affidavit, 
and the dates when and the places where it is sworn, shall 
be inserted in the jurat. 


81. An affidavit not in conformity with the foregoing 
rules, or in which there is any erasure, or which 1s blotted 
so as to obliterate any word, or which is illegibly written, or 
so altered as to cause it to be illegible, or in which there 
is any interlineation not duly authenticated by the person 
before whom it was sworn, shall not be received without an 
order of the Court. Provided that the Official Assignee 
may receive an affidavit of proof of debt which is not in 
accordance with these orders, and treat the same as an 
account furnished by the creditor, and the Chief Registrar 
may direct the same to be filed if he think fit. 


82. Where the deponent in any affidavit shall be blind or 
illiterate, the affidavit shall be read over to the deponent by 
the person before whom such affidavit is sworn, who shall 
certify in the jurat that he has read over the same, and that 
the deponent appeared to understand it. 


83. The Court may order to be struck out from any 
affidavit any matter which 1s scandalous, and may order the 
costs of any application to strike out such matter to be 
paid as between solicitor and client. 


84. Any affidavit to be used in any matter of bankruptcy, 
arrangement, or insolvency may be sworn before any Official 
Assignee, or the Deputy Registrar, or the Senior Clerk, or 
Assistant, as well as the several persons mentioned in 
section 366 of the Act of 1857. 
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Where a notice of motion is grounded on “an affidavit to be filed, a 
copy of which will be furnished,” the affidavit cannot be used if it has 
not been duly filed and served.—Re Cochrane, 9 1. L. T. R. 192. 


85. A subpoena for the attendance before the Court or 
any officer of the Court, at any sitting or triai appointed, of 
a witness capable of giving evidence concerning any matter 
in the Court, before or after adjudication, shall be issued at 
the instance of the assignees, of a trustee, a creditor, a 
debtor, or any respondent in any matter with or without a 
clause requiring the production of books, deeds, papers, 
and writings in his possession or control, and in such 
subpcena the name of only one witness shall be inserted. 
A subpoena may be issued in blank as to the name of the 
witness only. 


86. A sealed copy of the subpoena shall be served 
personally on the witness within a reasonable time before 
the time of the return thereof, and service of the subpoena 
shall, where required, be proved by affidavit. 


87. Wherever a witness has made an affidavit or deposi- 
tion in support of any application or proceeding in the 
Court, any other party to such application or proceeding 
may, by notice, require the attendance of such witness for 
cross-examination. 


88. An order to read evidence taken in another cause or 
matter in the High Court, or in another proceeding in the 
Court, shall not be necessary; but such evidence, saving 
all just exceptions, may be used in e¢x-parte applications by 
leave of the judge, to be obtained at the time of making 
any such application, and, in any other case, upon the 
party desiring to use such evidence giving two days’ 
previous notice to the other parties of his intention to read 
such evidence. 


89. The Court may in any matter limit the number of 
witnesses to be allowed on taxation of costs, and their 
allowance for attendance shall in no case exceed the highest 
rate of the allowances mentioned in the scale in the schedule 

H H 


ov 
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to the General Orders of 2zoth December, 1872. The 
cost of witnesses, whether they have been examined or not, 
may in the discretion of the Court be allowed. 


Proof of Debt of Secured Creditor. 


go. A secured creditor, whether in bankruptcy or 
arrangement, unless he shall have realized his security, 
shall, previously to being allowed to prove or vote, state in 
his proof the particulars of his security, 2nd the value at 
which he assesses the same, and he shall be deemed to be 
a creditor only in respect of the balance due to him after, 
deducting such assessed value of the security. 


A creditor who holds a bill of exchange as secunty cannot prove 
his debt without producing the bill.—Z-x p. Jacobs, re Carter, L. R. 
17 Eq. ‘ 

Where creditor holds security from a third party, he is entitled to 
recover his dividend on the debtor’s estate, and to retain payments made 
by his surety, provided he does not recover more than twenty shillings 
in the pound.— Xe Scanlan, 3 I. L. T. 663. 

The plaintiff gave credit to the defendants for goods sold, and made 
advances to them, goods being deposited by the defendants with the 
plaintiff as security, and bills being drawn by the plaintuff and accepted 
by the defendants for the amounts of the goods sold and advances 
made. The plaintiff indorsed away such bills for value. During their 
currency the defendants filed a petition for arrangement or composition. 
The creditors passed resolutions for the acceptance of a composition. 
The holders of the bills, by arrangement between themselves and the 
plaintiff, claimed and were paid the composition on the total amounts 
of the bills, the plaintiff paying them the balance thereof. The plaintiff 
having realized his security by sale of the goods deposited, claimed to 
hold the proceeds against the balance so paid by him upon the bills :— 
Held, that under the above circumstances the plaintiff could not be 
considered to have abandoned or forfeited his right to the security, but 
that he was not entitled to stand in a better position than that which he 
would have occupied if he had not negotiated the bills, in which case 
he could only have received a composition on the balance of his debt 
after deducting the value of the security ; and that, consequently, he was 
bound to account to the defendants for the amount by which the com- 
position paid on the bills exceeded that which would have been paid 
if the value of the security had been deducted before ascertaining the 
amount of the composition.—Baznes v. Wright, 15 Q. B. D. 102, 
affirmed on appeal, 16 Q. B. D. 330. 

A secured creditor is not bound to value separately the component 
parts of his general security. —Re Dudbedat, 29 L. R. Ir. 324. 

See notes to sec. 63 (1872). 
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gt. Any secured creditor so proving shall be bound to 
pay over to the assignees, trustee, arranging debtor, or to 
such other person as the Court shall direct, the amount 
which his security shall produce beyond the amount of 
such assessed value, together with interest, if any, with 
such costs as the Court may allow ; and the assignees, or 
trustee, or arranging debtor, or such other person, shall be 
entitled at any time before reaiization of such security 
by the creditor to redeem the same upon payment of such 
assessed value and interest on the amount of such assessed 
value at the rate of five per cent. per annum from the date 
of such assessment, together with such salvage payments 
with interest thereon at the rate aforesaid as may have been 
properly made by such creditor, and such costs (if any) as 
the Court may allow. 


As to right to redeem the security of a petitioning creditor at value 
placed on it in his petition, see re Vautin ex p. Saffery (1899), 2 Q. B. 
§49. In Ireland, however, it is submitted that under the 21st section 
of the Act of 1872, the assignees would be entitled to redeem; and 
although no time is, apparently, prescribed in the present Rules, the 
88th G. O. of 1872 having prescribed two months as the limit for 
redemption, the former practice would, no doubt, hold good under 


Rule 283. 


_ 92. The proof of any such creditor shall not be increased 
In the event of the security realizing a less sum than the 
value at which he had so assessed the same. 


Joint and Separate Estates. 


93- Any separate creditor of any bankrupt shall be at 
liberty to prove his debt under any adjudication of bank- 
ruptcy made against such bankrupt jointly with any other 
person or persons. And under every such adjudication 
distinct accounts shall be kept of the joint estate, and also 
of the separate estate or estates of each bankrupt, and the 
separate estate shall be applied in the first place in satisfac- 
tion of the debts of the separate creditors. And in case 
there shall be an overplus of the separate estate, such over- 
plus shall be carried to the account of the joint estate. 
And in case there shall be an overplus of the joint estate, 
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such overplus shall be carried to the account of the separate 
estates of each bankrupt in proportion to the mght and 
interest of each bankrupt in the joint estate. And the cost 
of taking such accounts shall be paid out of the joint and 
Separate estates respectively as the Court shall direct. 


94. In case the joint estate of any bankrupts shall be 
insufficient to pay the cost or charges necessarily incurred 
in respect of the same, the Court, on application of the 
assignees or trustee, may order such costs to be paid out 
of the separate estates of such bankrupts or one or any of 
them, and, wice versa, may order cost necessarily incurred 
for any separate estate to be paid out of such joint estate ; 
but all such orders shall be in the discretion of the Court. 


Rules 88 and 8g are in substance identical with sub-section 3 of 
section 40 of the English Act of 1883, which embodies the rule laid 
down by Lord King in ex p. Cook, 2 P. Wms. 500; and which, though 
not embodied in the Act of 1869, was followed in Rule 76 made under 
that Act. In the case of re Carpenter, 7 Morrell, 270, Cave, J., had 
to deal with a circumstance not within the rule. One of two partners 
filed a declaration of insolvency, and was found to be unable to pay 
anything. There was, therefore, no joint estate. The other partner had 
assets, and was adjudicated bankrupt; and the judve held that a joint 
creditor was entitled to prove against his estate, in competition with his 
separate creditors. This case was discussed and followed by Chitty, J., 
in re Budvett, Cooper v. Adams (1894), 2 Ch. 557; the headnote of 
which is as follows:— If in the case of a bankrupt firm there is no 
joint estate, a joint creditor is still entitled to have his debt paid out of 
the separate estates of the individual partners, parz fassz with the 
separate creditors.” 

As distinct accounts must be kept of the joint and separate estates, 
the debtor’s statement should distinguish them.—£-x p. Cockayate, L. R. 
16 Eq. 218. 

In ex ~. Topping, 4 D.J.& S. 551. Lord Westbury held, that the 
rule that a partner cannot prove against the separate estate of his co- 
partner till the joint creditors are satisfied, was intended for the benefit 
of the joint creditors, to prevent the creditor partner from coming into 
competition with them, and, therefore, that where the separate estate 
of the debtor partner was insufficient for payment of his separate debts, 
exclusive of the debt to his co-partner, the rule would not apply. 

A trader at Brighton married a widow who was entitled to three- 
fourths of the profits of a London business. He afterwards bought the 
remaining one-fourth of the London business, and covenanted with a 
trustee that three-fourths of the profits of the London business should 
be for the separate use of the wife. A resolution was duly made for 
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liquidation of the affairs of the trader. Held, that the assets of the 
London business were first to be applied in payment of the creditors of 
the London business, and that only the surplus would go to the general 
creditors.—/n re Childs, L. R. 9 Ch. 508. 

H., a partner in a banking firm, entered into a bond with a board of 
guardians, on being appointed their treasurer, with two sureties, one of 
whom was K., a partner in the firm, and the other was E., who was 
not a partner. H. kept the account of the guardians’ money at his 
bank, under a special heading, ‘‘ Norwich Union,” and a sum of £5,677 
Was standing to that account when the bank stopped payment. H. 
died shortly after the stoppage, and his estate was administered in 
Chancery. The other partners were adjudicated bankrupts. The joint 
estate and H.’s separate estate were alleged to be insolvent; juint 
debts to a large extent remained unpaid; K.’s separate estate was sol- 
vent. The amount due to the guardians was paid by E., who recovered, 
by proof upon, the separate estate of K., his co-surety, one moiety of 
the amount paid. The trustee of K.’s separate estate, who was also 
the trustee of the estate of the bankrupt partners, then claimed to prove 
against H.’s separate estate, for the amount of the moiety paid to E. 
out of K.’s estate. The Lords Justices decided that, as the partnership 
received the money from and owed it to the guardians, the relation of 
principal and surety never in reality existed between H. and K. The 
claim was therefore disallowed.—Lacey v. Hill; Leney v. /fill, L. R. 
8 Ch. 441; discussed in re Head (1894), 1 Q. B. 638. 

Where a firm is adjudicated bankrupt on a judgment debt recovered 
avainst the firm jointly, if the partners are also severally liable in respect 
of the same matter by reason, for instance, of its arising out of breach 
of trust, the several liability of the partners is not, solely by reason of 
the creditor having sued for and obtained a joint judgment, merged in 
such judgment, so as to preclude a proof by the judgment creditor 
against their respective separate estates.—Ae Davison, 13 Q. B. D. 50. 

Where a member of a partnership firm has pledged his separate 
property to secure a partnership debt, the separate estate is entitled to 
receive out of the joint estate the amount which the separate estate has 
paid, but to the extent only of the dividend which the creditor might 
have received out of the joint estate. Where a partnership debt has 
been paid out of separate property of the partners pledged to secure 
the debt, the separate estate which has paid more than a moiety is 
entitled to be recouped by that which has paid less.\—Re Hind & Sons, 
23 L.R. Ir. 217. 

By a partnership deed it was stipulated that A. and B. should be 
partners in the profits of a business, the capital of which belonged to 
A. ; and that, on the death of A., the partnership should be dissolved, 
and B.’s share of the profits should thenceforth belong to A.’s repre- 
sentatives, and that his representatives should thenceforth carry on the 
business, and that B. should receive from them his share of the profits 
up to A.'s death. A. died during the partnership, having appointed B. 
his executor. B. carried on the business for fourteen months, and then 
filed a petition for liquidation. Part of the stock-in-trade which existed 
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at A.’s death still remained 2% specie, but the greater part had been dis- 
posed of by B. in the course of the business, and fresh stock-in-trade 
bought by him. Held, that the partnership deed had not the effect of 
converting the stock-in-trade into separate estate of A., but that so 
much of the present assets as had been in existence at A.’s death was 
applicable as joint estate to pay the joint creditors of the firm, and so 
much as had been bought since A.’s death was applicable as separate 
estate of B—Ex. p. Morley, re White, L. R. 8 Ch. 1026. 

Four persons carried on a business in partnership, under a deed which 
provided that the death of a partner should not dissolve the partnership, 
but that the business should be carned on by the survivors or survivor, 
and the share of the deceased partner ascertained at the next half- 
yearly stock-taking, and paid to his representatives by instalments. 
Two of the partners died, and afterwards the survivors became bankrupt. 
No steps had then been taken to ascertain the shares of the deceased 
partners. Held, that the creditors of the four partners had no right to 
have the joint assets of the four which remained 72 specie applied first 
in payment of their debts.—£.x. p. Aforley distinguished. Jr re Simpson, 
L. R. 9 Ch. 572. 

An order of discharge granted to a debtor, who is one of a pa:tner- 
ship firm, in his separate bankruptcy or liquidation, releases him from 
his joint as well as from his separate debts.—£x p. Hammond, L. R.- 
16 Eq. 614. 

Where a joint and several covenant is entered into by partners for 
payment of a debt, and there is nothing in the instrument to show that 
they were jointly contracting as partners, parol evidence may be ad- 
mitted to show that the money was used for partnership purposes, and 
if that is established, proof may be made in bankruptcy against their 
joint as well as their separate estates. A covenant to pay a sum of 
money when requested by A., or after his death by the covenantee, with 
interest in the meantime, creates a present debt, which may be proved 
for in bankruptcy. A debtor, before his bankruptcy, covenanted to pay 
a sum of money which was due by his father to a trustee to whom the 
father assigned it ; and trusts were declared of the money, under which 
the debtor took a reversionary interest. Held, that the trustee of the 
settlement could prove for the whole amount without deducting the 
debtor’s interest. —Zx p. Stone, re Welch, L. R. 8 Ch. 914. 

See also ex p. Dickin, re Foster, L. R. 20 Eq. 767; 44 L. J. (N.S) 
Bank. 113 ; and re Ferrar; ex p. Davis, § 1. J. (N-S.) 40, where ft was 
held that money lent to one partner as his separate debt, though 
applied for partnership purposes, does not entitle the creditor to prove 
for the amount on the joint estate of the firm, in the absence of an 
agreement to adopt the debt as that of the firm. 

A letter of guarantee to a bank was signed by three members of a 
firm, and by the firm. It was held, that the letter pledged to the bank 
the joint liability of the firm, and also the separate liability of each of 
the three partners who signed it.— Ex p. Harvaing, re Smith, Fleming, 
& Co., 12 Ch. D. 557. 

Where there is a bankruptcy of a firm, and there is also a bankruptcy 
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of an individual member of that firm, the joint estate of the firm and 
the separate estate of the individual member are, as a rule, kept distinct 
from each other. But where, under the existing law of bankruptcy, the 
joint creditors are admitted to prove against the separate estate, it is not 
material whether the separate estate has or has not been, as a matter of 
fact, benefited at the cost of the joint estate. Where an individual 
partner, fraudulently as to his partners, withdraws funds from the part- 
nership, and applies them to his own use, the creditors of the firm are 
entitled to proof against the separate estate of the individual partner.— 
Read v. Bailey, 3 Ap C. 94. 

Where a partnership debt has been incurred by means of a fraud on 
the part of the partners, the defrauded creditor has a right to prove at 
his election against either the joint estate of the firm or the separate 
estates of the partners, even though no judgment has been recovered by 
him against the partners.—£x p~. Adamson, re Collie, 8 Ch. D. 807. 

See further, as to proof against partnership assets, ex p. Dear, re 
White, 1 Ch. D. 514; ex p. Manchester Bank, re Mellor, 12 Ch. D. 
917; 13 Ch. D. 465; ex p. Caldicott, re Hart, 25 Ch. 1). 716. 

See as to effect of the rule in ex p. Waring (19 Ves. 345), ve /- 
R. A, ex p. Belfast Bank, 11 I. L. T. R. 513 [. R. rr Eq. 1933 
re Yglesias, L. RK. 10. Ch. 635, and ex. ~. Dever, re Suse (No 2), 14 
Q. B. D. 611. 

Of two partners one was an infant. The adult partner filed a liquida- 
tion petition. He had no separate estate. By consent the joint estate 
was administered by the trustee appointed under the petition. Held, 
that the costs of the debtor’s solicitor up to the date of the appointment 
of the trustee ought to be paid out of the joint estate.—Ae JAlew, ex p. 
Pearce, 2 Ch. D. 320. 

A creditor whose proof is admitted against both the separate estates 
of two bankrupts who have been partners is not entitled to receive any 
dividend in respect of interest accrued on his debt subsequently to the 
date of the adjudication until the joint creditors have been paid the 
principal of their debts in full—Zx p. Findlay, re Collie, 17 Ch. D. 
334- 


g5. If any two or more of the members of a partnership 
constitute a separate and independent firm, the creditors of 
such last-mentioned firm shall be deemed to be a separate 
set of creditors, and to be on the same footing as the 
separate creditors of any individual member of the firm. 
And where any surplus shall arise upon the administration 
of the assets of such separate or independent firm, the 
same shall be carried over to the separate estates of the 
partners in such separate and independent firm according 
to their respective rights therein. 


This is a new Rule, taken from the English Rule 269. 
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Trial by Jury. 

96. Where upon any application to the Judge for its 
decision on any question, the Judge, whether with or with- 
out the application of any person, shall have directed that 
a question of fact be tried by a jury, such question of fact 
shall be reduced into writing and submitted to the Judge 
for his approval, and shall, when approved, be signed by 
the Judge and filed, and shall be called the record for trial, 
and in such record it shall be defined what person shall be 
plaintiff or defendant, and the Judge shall have power to 
allow any amendment thereof at any time upon such terms 
as he may think fit. 


97. Upon filing the record so approved, the time and 
place at which the trial shall be had shall be fixed by the 
Judge, and no notice of trial shall be necessary. 


98. An order of the Judge for the trial of a question of 
fact before a jury shall specify whether it shall be before a 
special or a common jury, but the order may be amended 
by the substitution of one jury for the other upon such 
terms as the Judge may think fit. 


gg. The issues of fact approved by the Judge shall be 
tried in the same manner as issues of fact are tried in the 
Queen’s Bench Division. Such issues may be tried either 
before the Judge or before another Judge of the Queen’s 
Bench Division, as the Judge shall direct. 


100. Where such issues have been tried in the Queen’s 
Bench Division otherwise than before the Judge, the verdict 
or finding of the jury shall be endorsed by the proper 
officer on the record for trial, and returned by him to the 
Registrar. 


101. Every motion for a new tnal, or to set aside a verdict 
or finding in any such trial as aforesaid, whether such trial 
has been before the Judge or another Judge of the Queen’s 
Bench Division, shall be made to a Divisional Court of the 
Queen’s Bench Division. 
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Execution. 


102. All orders of the Court may be enforced by execution 
and writs of execution. The Rules of the High Court for the 
time being as to execution and writs of execution shall, so far 
as applicable, apply to executions and writs of execution to 
enforce order of the Court, with the necessary modifica- 
tions, including the following : 


(a) All writs of execution, and all writs in aid of 
writs of execution, shall be issued by the Chief Registrar, 
and sealed with the Seal of the Court. 


(2) All writs and other proceedings under this Rule 
shall be entitled as directed by Rule 4. 


(c) All proecipes shall be filed in the office of the 
Court. 


(2) All writs of execution shall be tested in the same 
manner as writs of execution in the Queen’s Bench 
Division of the High Court. 


(ce) All writs when executed, and all returns to same, 
and all other documents relating to same, which by the 
Rules of the High Court are required to be filed, shall 
be filed in the Office of the Court. 


(/) Writs of execution under these Rules shall have 
the same meaning as in the Rules of the High Court, 
and the words ‘ Court” and ‘ Judge” in the Rules 
of the High Court shall have the same meaning as in 
these Rules. 

This Rule is substituted for G. Orders 98 to 107. 


Substitution of Service. 


103. Where it shall be shown to the satisfaction of the 
Court that personal service of any summons (other than a 
debtor summons), order, notice, copy of affidavit, or other 
proceeding, cannot be made, the Court may order that 
service upon the wife, servant, or some adult inmate of the 
house of the person, to be served at such house, or at his 
usual or last place of abode or business, or any other mode 
of service specially directed by the Court, shall be deemed 
equivalent to personal service. 
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"Arrests Commitments. 


104. Where a debtor is arrested under a warrant issued 
under section 78 of the Act of 1872, such warrant may be 
addressed to the messengers, and the debtor shall be safely 
kept by being lodged within the prison to the keeper of 
which the warrant is amongst others addressed. 


Setting aside Pay. 

105. Where an order of Court is made under section 319 
of the Act of 1857, a sealed copy of the order shall be sub- 
mitted by the Official Assignee or trustee to the chief of the 
department under which the pay, half-pay, salary, emolu- 
ment, pension, or compensation is enjoyed, for the purpose 
of his consent to the order being written thereon. 


106. Where the assignee or trustee intends to apply to 
the Court for an order for payment by a bankrupt of a 
portion of his salary or income, notice shall be given to the 
bankrupt of such intention, of the time and place fixed for 
the hearing of the application, and the bankrupt is at liberty 
to attend and show cause against an order being made on 
the application. 


107. Where an order has been made for the payment by 
the bankrupt, or his emplover for the time being, of a 
portion of his salary or income, the bankrupt may, upon his 
ceasing to receive a salary or income of the amount he 
received when the order was made, apply to the Court to 
rescind the order, or reduce the amount ordered to be paid 
by him to the assignees. 


Amendments. 


108. In any proceeding the Court may allow any amend- 
ments which in the judgment of the Court ought to be 
allowed on such terms as may be ordered. 


Corrupt Agreements with Creditors. 


109. Proceedings for the recovery of the treble value of 
the amount of any money, goods, or chattels, or security 
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obtained or accepted by any creditor of a bankrupt or 
arranging debtor, in violation of the 76th section of the Act 
of 1872, may be taken by the assignees or trustee by filing 
a charge to establish the offence complained of. Notice of 
such charge shall be served upon the creditor sought to be 
rendered liable; a discharge may be filed thereto, and 
evidence given, and the hearing of the charge and discharge 
taken before the Court in the manner prescribed by the 
Rules of this Order in relation to charges and discharges. 


Costs. 


110. Subject to the Rules of this Order the Court may 
in all matters before it award such costs as to it shall seem 
fit and just, and all costs so awarded shall be recoverable in 
the same manner as costs awarded by judgment or order of 
the High Court may be recovered. All such costs shall be 
in the discretion of the Court, and shall be paid by and to 
such persons, and out of such funds, as the Court shall 
order, and every such order for payment of costs may be 
enforced by execution. In awarding costs the Court may 
direct that the costs of any matter or application shall be 
taxed and paid as between party and party, or as between 
solicitor and client. 


111. All bills and charges of receivers, managers, 
messengers, accountants, appraisers, auctioneers, brokers, 
valuers, sheriffs, and other persons, not being trustees in 
matters of bankruptcy or arrangement, shall be taxed by the 
Chief Registrar, or by such other officer as the Court shall 
direct, according to the scale for the time being applicable, 
and no payments in respect of such bills or charges shall be 
allowed in the accounts of an assignee or trustee without 
such taxation having been made. No money shall be paid 
or advanced by or allowed to an Official Assignee or trustee 
on account of untaxed costs without the order of the Court. 


112. Subject to the provisions of section 51 of the Act 
of 1857 all bills of costs, fees, and disbursements payable to 
solicitors in respect of business transacted by them in any 
matter of bankruptcy, arrangement, or insolvency requiring 
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creditors, then such creditors’ assignee shall be and stand 
removed, and shall no longer be such assignee, and there- 
upon, or if a creditors’ assignee should die, a public meeting 
of the Court may be fixed for the choice and appointment 
of a new creditors’ assignee, if the circumstances of the case 
shall appear to the Court to render such new appointment 
necessary or expedient. 


Composition after Bankruptcy. 


120. The meetings directed by the r4gth section of the 
Act of 1857 shall be held before the Court, and shall 
be sittings for proof of debts, and the bankrupt’s state- 
ment of affairs, including the accounting statement in the 
prescribed form, shall be filed ten days before the day 
fixed in the Gazetfe for the first of said meetings. The 
notice in the Gazette shall specify the precise offer of 
composition to be made at the meetings, and a copy of 
such notice shall be transmitted by post, prepaid, ten days 
before each of the meetings to each creditor named in the 
bankrupt’s statement of affairs, or who has proved a debt, 
and shall also be set forth in writing by endorsement at 
foot of the bankrupt’s statement, provided that every 
creditor to the amount of #50 and upwards, residing out of 
the United Kingdom, shall be served, by transmitting a 
copy of the notice of the second of the said meetings by 
post, prepaid, so long before such meeting as that he may 
have time to vote thereat. The bankrupt shall personally 
attend at both meetings, unless the Court shall otherwise 
direct. The offer of composition may, with the leave of 
the Court, be modified at the first meeting, or at any 
adjournment thereof. 


121. After the first or the second of the meetings of 
creditors, held under the 149th section of the Act of 1857, 
as the Court shall direct, a sitting shall be fixed before the 
Chief Registrar for further proof of debts of creditors of the 
bankrupt, of which sitting ten days’ previous notice shall be 
sent by post, prepaid, to every creditor mentioned in the 
bankrupt’s statement of affairs who shall not have already 
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proved, by the Official Assignee, who shall certify the date 
of posting thereof to such creditors according to the address 
in the statement, and the bankrupt shall have the carriage 
of such sitting, unless otherwise ordered. 


122. The application of the Court to annul the adjudi- 
cation of bankruptcy shall not be made until a report shall 
have been obtained by the bankrupt from the Chief Regis- 
trar that all costs ordered by the Court, and all preferential 
debts, have been paid or satisfied, and that the composition 
agreed to be accepted has been paid to all the creditors 
entitled thereto, or has been lodged with the Official 
Assignee for such of the creditors as cannot be found, or 
who may have declined to receive the same ; provided that 
where the composition consists in vesting any property, or 
lodging a sum of money for distribution among the creditors, 
the form of the report may be varied accordingly. 


123. Where the composition offered shall not be accepted 
by the creditors, or when the Court shall have refused to 
annul the adjudication, and shall have ordered the bank- 
ruptcy to continue, or when the bankrupt shall have failed 
to pay the composition agreed upon, or, in any case, if the 
Court shall so direct, any debts proved and admitted at the 
meetings, or at the sitting before the Chief Registrar, may 
afterwards be expunged, either wholly or in part, at the 
sittings for proof of debts held in prosecution of the bank- 
ruptcy before the Court or Chief Registrar, upon such 
notice to the creditor as the Court or Chief Registrar shall 
direct. 


Arrangements between Debtors and their Creditors under the 
Control of the Court. 


124. The petition of a debtor according to sec. 343 of 
the Act of 1857, with the affidavit verifying the same, shall 
be supported by a further affidavit of the debtor setting 
forth the particulars of his assets of every kind and descrip- 
tion, and where the same are, together with the estimated 
value of such assets and the amount of his liabilities, and 
whether any and which of his creditors have instituted any 
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and what proceedings for recovery of their debts. And the 
petitioner shall be prepared to lodge with the Official 
Assignee all money or bills in his possession as the Court 
may direct, and a sum not exceeding £5, subject to the 
further order of the Court in relation to the expenses of 
the arrangement. Where a petition for arrangement shall 
be presented by debtors in partnership, the further affidavit 
shall disclose likewise the separate assets and separate 
liabilities of each partner distinguished from the partnership 
assets and liabilities. 


125. Within one week after the petitioning debtor has 
obtained his order for protection, he shall, unless the Court 
otherwise directs, call a preliminary meeting of his creditors 
to be held at the office of his solicitor, or other fit place, to 
consider the affairs of the debtor, of which four days’ pre- 
vious notice by post, prepaid, shall be given to each of his 
creditors, and to the solicitor of any creditor who shall 
have taken proceedings against him, and the debtor shall 
personally attend such meeting. 


126. The sittings appointed under the 344th and 346th 
sections of the Act of 1857 shall be sittings for proof of 
debts, and notice of such sittings shall, save as to notice in 
the Gazette, be given to creditors in the prescribed form in 
the same manner as directed by the Rules in relation to 
meetings of creditors to consider the offer of a composition 
after bankruptcy, and such service shall be vouched before 
the officer the day previously to the sitting, at latest. 


See Rule 121. 


127. The account to be filed by the petitioner, according 
to the 345th section of the Act of 1857, ten days before 
the first sitting, shall be a statement of affairs in the form 
prescribed for bankrupts, or as near thereto as the circum- 
stances of the case will allow, but shall not include an 
accounting statement unless ordered by the Court. 

The account referred to in this order need not be verified on oath 
when presented for filing. The proper time to verify it is at the first 
sitting. See section 346 (1857). Jn re Arranging Debtor—7 I. L. 

~ WN. 21. 
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128. When the proposal of the arranging debtor for the 
future payment or compromise of his debts or engagements, 
according to the 345th section of the Act of 1857, involves 
any other person or persons becoming surety for such pay- 
ment or compromise, the cunsent and undertaking in 
writing of such person or persons to such proposal in the 
prescribed form shall be filed before the first sitting, or 
within such extended time as the Court shall allow. Such 
undertaking shall, unless the Court otherwise order, be 
executed in the presence of a Justice of the Peace, Clergy- 
man, Solicitor, Commissioner for taking Affidavits, or Bank 
Manager, who shall certify to his knowledge of the pro- 
posed surety. 


129. The Schedule to the ‘* Deeds of Arrangement 
Amendment Act Rules, 1890,” shall be altered by omitting 
therefrom the column headed ‘ Amount of debt due to or 
claimed by each creditor, after deduction of the value of 
securities held by the creditor.” 


130. After the first sitting, when the Court shall so direct, 
and in all cases after the second sitting under the 346th 
section of the Act of 1857, a sitting shall be appointed 
before the Chief Registrar for further proof of debts, of 
which six days’ previous notice by post, prepaid, shall be 
given by the Official Assignee to every creditor named in 
the petitioner’s account or statement of affairs who shall 
not have already proved, and the Official Assignee shall 
certify the date of the posting thereof to such creditors 
according to the address in the account or statement of 
affairs. 


131. When the Court shall order a special sitting to be 
held in any arrangement pursuant to the 351st section of 
the Act of 1857, ten days’ previous notice of such sitting 
shall, unless otherwise directed by the Court, be given by 
post, prepaid, to all creditors named in the debtor’s account, 
or who shall have proved debts, and the notice shall state 
the precise difficulty which shall have arisen in the execu- 
tion of the resolution or agreement upon the debtor’s 


TI 
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proposal, and what part thereof it shall be proposed to 
confirm, alter, or annul, and in what manner. 


132. The application by the arranging debtor for his 
certificate, pursuant to the 64th section of the Act of 
1872, shall not be made to the Court until a report shall 
have been obtained by the arranging debtor from the Chief 
Registrar, that the resolution or agreement has been 
carried into effect, and the creditors have been satisfied 
according to the tenor thereof; provided that where the 
composition consists in vesting any property, or lodging a 
sum of money for distribution among the creditors, the form 
of the report may be varied accordingly. 


133. While an arrangement matter is pending, no arrang- 
ing debtor shall pledge, part with, or dispose of, or allow 
any other person to receive any portion of his property, 
save in the ordinary course of trade, or for the necessary 
expenses of himself and his family, without the sanction of 
the Court. 


See re O'Callaghan, 19 L.R. Ir. 32, and re Vaky [1894], 1 I. R. 335- 


134. If the arranging debtor shall during the progress of 
the arrangement be adjudged bankrupt, or, in any case, if 
the Court shall so direct, any debts proved and admitted at 
the sittings before the Court or the Chief Registrar may 
afterwards be expunged, either wholly or in part, at the 
sittings for proof of debts held in prosecution of the bank- 
ruptcy before the Court or Chief Registrar, upon such 
notice to the creditor as the Court or Chief Registrar shall 
direct. Unless so expunged, all debts proved, and claims 
entered in the arrangement matter, shall be deemed to have 
been proved and entered in the bankruptcy. 


135. When an arranging debtor shall have been adjudged 
bankrupt under any of the provisions of the 353rd_ section 
of the Act of 1857, the carriage of the proceedings in the 
bankruptcy up to the choice and appointment of a 
creditors’ assignee, shall be committed to such creditor as 
the Court shall direct. 
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Reference of Proceedings to County Court Judge. 


136. Any debtor adjudged bankrupt after the passing of 
the Act of 1872, having at the time of the adjudication a 
fixed place of abode, situated elsewhere than within the 
county of the city of Dublin, or the county of Dublin, or 
any creditor of such bankrupt after the sitting for choice 
and appointment of a creditors’ assignee, or the creditors’ 
assignee or trustee of such bankrupt, may apply to the 
Court by motion, founded on affidavit or other sufficient 
evidence, to make an order referring the proceedings under 
such adjudication, or any part thereof, to the County 
Court Judge within whose jurisdiction the bankrupt had 
such abode. Notice of such application shall be given to 
the assignees or trustee, and to the bankrupt, when the 
application is not made by him, eight days previously, by 
service of a copy of the notice through the post-office 
prepaid. 


Appeals from County Court Judge. 


137- An appeal against a decision or order of a County 
Court Judge made in any bankruptcy matter referred to him 
under the Act of 1872 shall be entered in the office of the 
Court within twenty-one days from the said decision or 
order, or within such further time as shall be allowed by 
the Court. 


138. Upon entering an appeal, two copies of the appeal 
notice of motion shall be filed, and a copy thereof endorsed, 
with a notice of the time fixed for hearing, shall be sent 
forthwith by the appellant to the Clerk of the Peace of the 
Court appealed from, and a similar notice, with such 
endorsement thereon, shall be personally served by the 
appellant on each person affected by the order appealed 
from four clear days before the day on which he intends to 
move, which shall be within ten days from the lodging of 
the notice. 


| 
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139. All appeals to the Court from a Chairman of 
Quarter Sessions shall be brought on by motion, and no 
new evidence shall be received on any appeal unless the 
Court shall so direct; but any of the parties shall be at 
liberty to bring before the Court, by affidavit, the circum- 
stances under which the decision or order appealed from 
was made. 


Realisation of the Bankrupi's Estate and Effects by Official 
and Creditors’ Assignees. 


140. The Official Assignee shall immediately after his 
nomination possess himself of all the bankrupt’s estate and 
effects, books, papers, and writings, and, after the time 
for showing cause against the adjudication, may imme- 
diately dispose of such part thereof as is of a perishable 
nature. 


141. After the choice and appointment of a creditors’ 
assignee, the Official Assignee shall proceed, without delay, 
to dispose of all the rest of the bankrupt’s estate and effects 
which can be converted into money, regard being had to 
the provisions of 2ggth section of the Act of 1857 relating 
to the bankrupt’s household furniture and implements of 
trade, over and above such part thereof as he is entitled by 
law to retain. All chattels movable shall be sold, after 
reasonable notice, by public auction, or by tender, unless 
the sanction of the Court shall be obtained for some other 
mode of sale, provided that in case of a sale by tender the 
offer shall be submitted to the Court for approval before the 
purchaser shall be declared. The interest of the bankrupt 
in any lands or tenements, by whatsoever tenure held, shall 
not, nor shall any reversionary interest, or expectancy, or 
policy of assurance of the bankrupt be sold until an order 
of the Court shall have been obtained directing the sale 
thereof. 


Application should be made to the Bankrupt Court for leave to apply 
to the Land Commission Court to sell the tenant-right interest of a 
bankrupt tenant in land.—Re Martin, 161. L. T. & S. J. 106. 
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142. It shall be the duty of the Official Assignee to 
confer with the creditors’ assignee as to the time and 
manner of sale of the estate, and as to the recovery of the 
debts due to the bankrupt’s estate. 


An Official Assignee has the right to appoint auctioneers to sell the 
property of the bankrupt, and is not bound to consult the trade assignee 
upon the selection he makes.—Ae Harris, 71. L. T. R. 82. 


143. Within one month after the appointment of the 
creditors’ assignee, or such further time as may be permitted 
by the Judge or Chief Registrar, the Official Assignee shall 
make out a list of all debts due to the bankrupt’s estate 
which remain unpaid, with the dates of his applications for 
the same and the answers thereto, if any, and shall send 
such list to the creditors’ assignee, who shall note thereon 
such of the debts as he shall deem to be recoverable, and 
what proceedings ought, in his opinion, to be adopted for 
their recovery, and shall thereupon return the list to the 
Official Assignee, who shall submit the same, with his 
observations thereon, to the Chief Registrar, who may 
sanction proceedings for the recovery of the debts by 
summons before the Court, or by Civil Bill process, or by 
employment of some fit person to collect the debts at such 
remuneration as the Chief Registrar shall think proper. 


144. This order shall not preclude the Official Assignee 
from applying to take such proceedings at an earlier period 
should the circumstances of the case require it. 


145. Where an order has been made by the Court for 
the sale (retained in the Court) of any lands or tenements, 
or of any interest therein, or in any policies of insurance, the 
solicitor having carriage of the sale shall, when the same 
shall be necessary, prepare and lodge in the office of the 
Court a statement of title and conditions of sale, and the 
Chief Registrar shall settle the same and the posting for 
sale, and direct the advertisements upon notice to such 
persons, if any, as he shall deem necessary, and shall be at 
liberty to direct such searches, and to require the production 
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of such evidence as shall appear to him requisite. This 
order is not to preclude the Chief Registrar from directing 
that the statement of title and conditions of sale shall be 
perused and settled by counsel in case it shall appear to 
him desirable so.to do. This order shall apply whether the 
premises are sold at the instance of the assignees or of an 
incumbrancer. 


Disclaimer. 


146. The assignees or a trustee shall not be entitled to 
disclaim any property under section 97 of the Act of 1872 
without the leave of the Court being first obtained for that 
purpose, and upon any application to the Court for such 
leave, notice of the desire of the assignees or trustee to 
disclaim such property shall be given to such person or 
persons as the Court shall direct. 


Proof of Debts and Dividends by Assignees. 


147. Sittings for proof of debts shall be held ordinarily 
before the Chief Registrar, who shall act in the prosecution 
of every bankruptcy and arrangement for proof of debts. A 
creditor may prove his debt at the sitting, or send his 
affidavit of debt in the prescribed fourm by post prepaid to 
the Official Assignee four days previously to the sitting, in 
order to have same admitted as a proof. 


148. If in the opinion of the Official Assignee any 
affidavit so sent to him ought not to be admitted as a proof 
of debt, either wholly or in part, or that further evidence 
ought to be adduced in support of it, he shall return the 
affidavit, and any bills, notes, or other documents attached to 
it, to the creditor, with an intimation that it will be incumbent 
upon the creditor himself personally, or by his solicitor or 
agent, to bring forward and establish his proof at the sitting 
before the Chief Registrar. The Official Assignee may 
return unsatisfactory accounts furnished to him by alleged 
creditors with the like intimation. 
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149. The Official Assignee shall, previously to the sitting 
before the Chief Registrar, prepare a list of all such affidavits 
sent to him as, in his opinion, ought to be admitted as 
proofs (specifying bonds, bills, notes, or other documents 
produced, or which ought to be produced), and of all other 
debts which ought in the opinion of the Official Assignee to 
be admitted without proof upon accounts furnished to him, 
or upon the examination of the bankrupt or debtor, or his 
statement of affairs, or otherwise, specifying the documents 
produced, or which ought to be produced, as before men- 
tioned ; and the Chief Registrar may admit such debts 
accordingly without proof if undisputed, and shall sign such 
list, and place the same with the proofs on the file of 
proceedings. This order is not to preclude the Chief 
Registrar from admitting any other debts at the sitting 
without proof. 


An application to make the Official Assignees personally responsible 
will not be entertained if the creditor has been guilty of laches.—e 
Woods, Ex ~. Braidwater Spinning Co., 10 I. L. T. 24.! 


150. A creditor shall bear the cost of making his proof 
of debt unless the Court or Chief Registrar shall otherwise 
specially order. 


151. The accounts of the Official Assignee shall in all cases 
be vouched before the Chief Registrar previous to the audit 
before the Court. At the vouching of an account the 
Chief Registrar shall examine the items of the account, and 
the vouchers and documents relating thereto, the messen- 
ger’s inventory of the property seized or taken possession 
of, and the statement of affairs (if any). He shall charge 
the Official Assignee in his accounts with all moneys with 
which he shall be properly chargeable, and he shall allow 
to the Official Assignee in his accounts all disbursements 
properly made by him, and none other. The Chief Regis- 
trar shall submit to the Court a report upon the account 
for audit with respect to the realization, and the dealings of 
the assignees with the estate, as to the collection of the 
debts due to the estate, the costs payable out of the estate, 
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and the amount of the debts of creditors upon which 
dividend should be declared, and shall further report 
any unnecessary delay in the realization of the estate, 
or in the vouching of the account and bringing same to 
audit. 


152. Sittings for proof of debts, and for vouching and 
audit of the Official Assignee’s accounts, shall be fixed by 
the solicitor for the assignees or arranging debtor as the 
case may be, with the sanction of the Chief Registrar, who 
shall give such directions as to advertisements or notices 
thereof as he shall think fit. If it shall be shown to the 
Judge that the solicitor having carriage of the proceedings 
has neglected to fix a sitting for proof of debts, or for vouch- 
ing, or for audit of the account, when required by the Judge or 
Chief Registrar to do so, the Judge may appoint some other 
solicitor to fix the sitting, and give such notice thereof as 
the Chief Registrar may direct. The costs of the solicitor 
so appointed shall be paid out of the estate in such priority 
as the Judge may direct. 


153. In every bankruptcy and arrangement matter in 
which dividend or composition is to be paid to creditors, 
such officer of the Court as the Chief Registrar may 
from time to time direct shall cause to be made out in 
duplicate lists in the prescribed form of all the creditors 
whose debts have been proved or admitted in the matter, 
showing the full name and address of each creditor, the 
amount of the debt of each creditor, and the number of 
bills or notes (if any) stated on the order or memorandum 
of proceedings, which are to be exhibited to the Official 
Assignee in order that the dividend or composition may be 
endorsed thereon. The officer shall carefully examine and 
add up the figures; and if he shall find that a debt has been 
admitted in «luplicate, or that any other reason exists for 
doing so, he shall call the attention of the Chief Registrar 
thereto. The dividend or composition list and duplicate 
shall be delivered by the officer to the Chief Registrar to be 
attached to the account. 
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154. After a dividend has been declared, the Chief 
Registrar shall state on the dividend list and duplicate the 
amount of the dividend, and the date of the order for pay- 
ment, and shall transmit same to the Official Assignee 
without delay. When the Official Assignee receives the 
dividend or composition lists, he shall compute the amount 
of the dividend payable to each creditor and insert the same 
in the column of the list set apart for the purpose opposite 
the creditor’s name; and he shall, after dating and signing 
same, return the list to the officer of the Court to be filed 
with the proceedings in the matter. 


155. An account called the “ Bankruptcy Dividends 
Account” shall be kept in the Bank of Ireland for each 
Official Assignee. Forthwith after an order has been made 
in any matter of bankruptcy or arrangement for payment 
of a dividend, or cash composition, the Official Assignee 
shall transmit to the Bank of Ireland an authority, in the 
prescribed form, to transfer from the Estate Account here- 
inafter mentioned of such matter to the credit of the proper 
Bankruptcy Dividends Account the total amount of such 
dividend or cash composition, and to pay the same to the 
creditors to whom the dividend or cash composition is 
payable, and to charge to the proper Bankruptcy Dividends 
Account the sums to which the said creditors are entitled, 
as specified in a schedule to be subjoined to the said 
authority, which 1s to be dated as of the date of the order 
for payment of the dividend or cash composition. 


156. To each creditor, except as hereinafter provided, 
shall forthwith be transmitted by post, prepaid, by the 
Official Assignee a notification, in the prescribed form, of 
the dividend or cash composition payable to him, and that 
payment will be made to him by the Bank of Ireland upon 
presentation, through a bank, of such notification bearing 
at foot the acknowledgment of the receipt by the payee. 
Provided, however, that when the debt of any creditor has 
been admitted as a claim only, or subject to the produc- 
tion of a bill, note, or other document, or when payment of 
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a dividend or composition has been stayed, or when it is 
necessary that the creditor should produce to the Official 
Assignee a bill or note in order that the dividend or cash 
composition may be endorsed thereon, the Official Assignee 
shall defer transmitting the notification, and shall communi- 
cate to the creditor that same will be transmitted to him 
only upon the conversion of the claim into a proof, or upon 
production to the said Official Assignee of the bill, note, or 
other document required to be produced, or upon removal 
of the stay. 


Rules 1§1 to 156, inclusive, are substituted for Rules ro to 16, made 
in June, 1888, by which the G. O. 150, 151, 152, and 153, of 1872, 
were revoked. 


157. A creditor who has exhibited the bills or notes 
upon which his proof is founded shall not be required by 
the Official Assignee to exhibit them again before receiving 
dividend or composition if the bankrupt or arranging debtor 
alone is liable thereon; but where some other person besides 
the bankrupt or arranging debtor is liable upon the bills 
or notes, the creditor shall produce them to the Official 
Assignee before receiving the dividend or composition: and 
the Official Assignee, on being satisfied that the bills or 
notes are those required to be produced, shall endorse 
thereon the amount of the dividend or composition paid 
thereon, provided, however, that the Court or the Chief 
Registrar may for sufficient reason dispense with the pro- 
duction to the Official Asignee of a bill, note, or document 
In any matter. 


158. The Bank of Ireland shall transmit daily to each 
Official Assignee all paid drafts and all notifications upon 
the presentation of which creditors have received payment 
of dividend or cash composition. 


159. At the expiration of one year from the date of every 
authority to the Bank for payment to creditors of dividend 
or cash composition, the authority shall lapse and become 
void, and forthwith thereafter the Bank shall transmit to the 
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Chief Registrar every such authority, having noted thereon 
the dates on which the several payments thereunder were 
made. 


160. The Official Assignee shall, immediately after the 
expiration of one year from the date of the order for pay- 
ment of dividend or cash composition, and of one year from 
the audit, in case no dividend or cash composition was then 
paid, vouch before the officer of the Court to whom the 
duty shall be assigned the payment of all sums comprised 
in his accounts, payment of which has not been already 
vouched before the Chief Registrar, and of all sums ordered 
to be paid at the sitting for audit. 


161. The Official Assignee shall, immediately after such 
last-mentioned vouching, prepare a list of the unpaid divi- 
dends or cash composition, and of any sums payable under 
the Order on the audit sitting, or described in the Official 
Assignee’s account as ‘Reserved for Payment” which 
remain unpaid at the date of such list. Such list when 
prepared shall be brought before the Chief Registrar, who 
shall direct such notices to be served relative thereto as he 
may think fit, and when satisfied that the dividends, com- 
positions, or other sums in such list are properly transferable 
to the ‘Unclaimed Dividend Account,” shall give directions 
for the immediate transfer of the same. <A schedule of the 
unpaid dividends, compositions, and other sums transferred 
to the Unclaimed Dividend Account shall in all cases be 
lodged with the Chief Registrar, with a certificate that the 
actual transfer has been made. The orders respecting pay- 
ment of Unclaimed Dividends transferred to the ‘‘ Unclaimed 
Dividend Account” shall be applicable to all other sums 
transferred to said account. 


162. When after an authority, in the prescribed form, 
for payments out of the Bankruptcy Dividends Account has 
been lodged in the Bank of Ireland, any debt comprised 
therein shall be expunged or reduced, or some other person 
shall be substituted for the creditor named in such authority, 
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three months next before the date of the adjudication, the 
Court, if there are any preferential debts, may direct the 
landlord to pay to the Official Assignee the proceeds of the 
said sale, or so much thereof as may be necessary to meet 
such preferential debts, and to lodge in Court an account 
thereof, and vouch the same before the Chief Registrar at a 
sitting to be appointed for the purpose, and the rulings of 
the Chief Registrar upon the vouching of such account shall 
be binding and conclusive on such landlord unless vaned by 
the Court. Provided that in respect of any money so lodged 
the landlord shall have the same nights of priority as the 
person or persons to whom a preferential payment is made, 
as provided by sub-section 4 of section 4 of the “ Prefer- 
ential Payments in Bankruptcy (Ireland) Act, 1889.” 


Change from Official Assignees to Trustees. 


171. Any bankrupt, or any creditor or creditors of any 
bankrupt, whose debts in the aggregate amount to £50, 
may apply to the Court at the public sitting appointed for 
choice of a creditors’ assignee to postpone such choice, and 
for an order to summon a general meeting of the creditors 
for the purpose of obtaining their sanction to the estate of 
the bankrupt being wound up by a trustee and a committee 
of inspection. Such application shall not be made until 
after the bankrupt’s statement of affairs has been filed, nor 
after the appointment of a creditors’ assignee, unless the 
Court shall under special circumstances permit otherwise, 
and shall be founded upon affidavit setting forth the 
grounds upon which it is made. 

Where the bankrupt absconded without filing his statement of affairs, 
the Court did not regard this as a ‘special circumstance” warranting 


an order to be made under this rule.-—Ja ve Semple, I. R. 7 Eq.; 
71. L. T. 30. 


172. If the Court shall think fit to order such general 
meeting, the same shall be held, unless the Court shall 
specially direct otherwise, before the Chief Registrar, and 
be presided over by him, and shall be summoned by trans- 
mitting a notice in the prescribed form to each creditor ten 
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days previously at the address given in his proof, or, when 
he shall not have proved, at the address given in the bank- 
rupt’s statement of affairs and to the bankrupt, and such 
notice shall be gazetted. 


173- Such notices shall be transmitted by such person as 
the Court may direct at the expense of the applicant, such 
expense to be repaid out of the bankrupt’s estate in such 
priority as the Court shall direct in case the Court shall 
thereafter make an order that the estate of the bankrupt 
shall be wound up by a trustee; but no part of the expense 
of any competition for the office of trustee shall be paid out 
of the estate. 


Bankruptcies conducted by Trustees.— Meetings of Creditors. 


174. The instrument appointing a proxy shall be in 
writing under the hand of the creditor, or, if such creditor 
is a corporation or company, under the hand of an agent, 
stating that he is duly authorized on its behalf, and such 
instrument shall be in the prescribed form, and shall, unless 
it is expressly stated otherwise therein, be deemed and 
allowed as an authority to the appointee of the creditor to 
vote for him and on his behalf at all meetings of creditors 
in the matter, or adjournments thereof, and generally to act 
for the creditor in all other matters under the Act as fully 
as the creditor himself could act. 


175. The instrument must be produced at the first 
meeting at which the proxy attends, and shall be filed. 


176. A meeting of creditors shall not be competent to 
act for any purpose under the Act (except the election of a 
chairman, the proving of debts, and the adjournment of the 
meeting) unless there are present, or represented thereat, a 
quorum of at least three, or all the creditors if their number 
does not exceed three, provided that when the number of 
creditors shall be or exceed fifteen the quorum shall be at 
least five. 
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177. Where, within half an hour from the time appointed 
for the first meeting, a quorum of creditors is not present 
or represented, the meeting shall be adjourned to the same 
day in the following week, at the same time and place, or 
to such other day as the Chief Registrar or Chairman may 
appoint, not being less than seven or more than twenty-one 
days ; and if the meeting adjourned 1s the first meeting of 
creditors, or a meeting called to fill up a vacancy in the 
office of trustee, and a quorum Is not present or represented 
at the adjourned meeting, the Chief Registrar or Chairman 
shall report the fact to the Court. 


178. When a meeting of creditors is summoned by a 
trustee, it shall be summoned by the trustee transmitting to 
each creditor at the address given in his proof, or, when he 
shall not have proved, at the address given in the statement 
of affairs of the bankrupt, or at such other address as may 
be known to the trustee, ten days before the day appointed 
for the meeting, a notice setting forth the time and place at 
which it is to be held, and the purpose for which it 1s 
summoned. 


179. Wherever a meeting of creditors is called by notice, 
the proceedings had and resolutions come to at such 
meeting shall be valid, notwithstanding that some creditors 
shall not have received the notice sent to them, unless 
otherwise ordered by the Court. 


180. An affidavit by a trustee, or a solicitor of the Court, 
or by any clerk of either, that letters have been duly posted, 
prepaid, shall be sufficient evidence of such notices having 
been duly sent to the persons to whom the same purport to 
be addressed. 


181. The costs of summoning a meeting of creditors by 
any person other than the trustee shall be paid by the 
person at whose instance it 1s summoned, to be repaid to 
him out of the estate of the trustee, or the committee of 
inspection, or the Court shall so direct. 


The words ‘‘ of the trustee’ should be ‘if the trustee.” See G. O., 
1872, No. 164. 
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182. Where the Court orders a general meeting of creditors 
to be summoned under section 94 of the Act of 1872, it 
shall be summoned as the Court directs, and, in default of 
any direction, a sealed copy of the order shall be trans- 
mitted to the trustees fourteen days at least before the time 
appointed for the meeting to take place, and the trustee 
shall, ten days before such meeting, send a copy of the 
order to each creditor at the address given in his proof, or, 
when he shall not have proved, at the address given in the 
statement of affairs of the bankrupt, or at such other address 
as may be known to the trustee. 


Bankrupicies conducted by Trustees.—Proof of Debts. 


183. A creditor may prove his debt at any duly sum- 
moned meeting of creditors, or may make such proof by 
delivering or sending through the post in a prepaid letter to 
the Official Assignee four days previously to the meeting, 
and, after the appointment of a trustee, to such trustee an 
affidavit according to the prescribed form, and the trustees 
shall forthwith after the receipt of a proof of a debt examine 
the proof and the grounds of the debt, and, in writing, 
reject or admit it in whole or in part, or require further 
evidence in support thereof, and shall give notice thereof, in 
writing, within seven days after receipt of the proof, to the 
creditor, stating in case of rejection the grounds thereof. 


184. The affidavit may be made by the creditor or by 
any agent or any clerk or other person in his employment ; 
but if the affidavit is made by an agent or clerk, it shall 
state that he is authorized by the creditor to make the 
affidavit, and that it is within his own knowledge that the 
debt was incurred for the consideration stated, and that to 
the best of his knowledge and belief the debt still remains 
unpaid and unsatisfied. 


185. The Chief Registrar or person presiding may admit 
proofs, and upon sufficient cause shown disallow any proof 
at the first or any other meeting of creditors. 

KK 
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186. Where a trustee has been appointed by the creditors 
the proofs of debts that have been received by the Official 
Assignee shall be given over to the trustee, but the Official 
Assignee shall make and file a list of such proofs on the 
proceedings. 


187. If at any time after the admission of any debt the 
trustee shall have reason to believe that such debt has been 
improperly admitted, he may apply to the Court by motion 
on notice to the creditor upon affidavit setting forth the 
facts to expunge the proof or reduce the amount thereof. 


188. Any creditor dissatisfied with the decision of the 
trustee in respect of a proof may, within ten days after the 
receipt of the notice of such decision from the trustee, 
serve a notice of motion to the Court to vary or reverse 
the same. 


189. The trustee in every bankruptcy shall send to the 
office of the Court a copy certified by him of every resolu- 
tion of a meeting of creditors, and shall also, on the first 
day of every month, send to the office of the Court a certi- 
fied list of all proofs, if any, tendered during the month 
next preceding, distinguishing tin such list the proofs 
admitted, those rejected, and such as stand over for further 
consideration. 


190. The trustee shall, within seven days of his allowing 
or disallowing a proof, file such proof in the office of the 
Court with a memorandum thereon of his allowance or 
disallowance thereof. 

A proof of debt sworn in England, before a Commissioner for taking 


affidavits for the English Court of Chancery, is valid.—Re 4‘ Donald, 
71.L.T. R. 75. 


tg1t. A creditor shall bear the cost of making proof of 
his debt unless the Court shall otherwise specially order. 
Regulations as to Trustees. 


192. Omission to pass a resolution under sub-section 2 
or 3 of section 88 of the Act of 1872 shall not invalidate 
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the appointment of a trustee; and where no security has 
been specified to be given by the trustee, he shall be 
deemed to be personally responsible, in the performance of 
the duties of his office, to the extent of the value of the 
property of the bankrupt. 


193. Where at the first meeting, or any adjournment 
thereof, the creditors shall resolve that one or more named 
persons shall be accepted as the sureties of the trustee, it 
shall not be necessary for the said persons to justify their 
sufficiency. 


194. Where no remuneration has been voted to a trustee 
he shall be allowed out of the bankrupt’s estate such proper 
expenses as may be incurred by him in or about the pro- 
ceedings of the bankruptcy as the Chief Registrar shall allow. 


195- No person shall be entitled as against the Official 
Assignee or the trustee to withhold possession of the books 
of account of the bankrupt or to claim any lien thereon. 

The assignees cannot claim from solicitors deeds, &c., the property 
of the bankrupt, on which they have a solicitor’s lien.—Re Watters, 7 
L. R. Ir. 53. 

A bond fide purchaser for value of the book-debts, books, and all the 
interest in the partnership of his partner prior to a dissolution, will not 
be compelled upon the subsequent bankruptcy of such late partner to 
hand over to the trustee the books of account which passed by the 


assiynment, and thereupon ceased tu be property of the bankrupt.—e 
West, Ex p. Good, 21 Ch. D. 868. 


1y6. Notice of the appointment of the trustee shall be 
gazetted forthwith, and be inserted in one public newspaper 
by the trustee, and he shall send a copy of the notice to 
each creditor. 


197. When a trustee desires to apply to the Court for 
directions in relation to any particular matter arising under 
the bankruptcy, he shall file his application in the office of 
the Court according to the prescribed form, and the Court 
shall then hear the application, or fix a day for its hearing, 
and direct the trustee to apply by motion on notice to any 
other person. 
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198. Where the trustee is an auctioneer he shall not by 
himself or any partner act as such in the sale of any of the 
property vested in him, except with the consent of the 
committee of inspection, and upon such terms as it may 
think fit. 


199. A trustee shall not commence or prosecute any suit 
in any other Court without the leave of the Court, except 
proceedings by civil bill, to recover debts due to the bank- 
rupt’s estate. 


200. Where a creditor desires a meeting of creditors to 
be held to remove a trustee or a member of the committee 
of inspection, he shall apply to some member of the com- 
mittee of inspection to specially summon a meeting for 
that purpose and for the purpose of appointing another 
person to fill the office by sending a notice to each creditor 
seven days before the meeting is to be held; and where such 
member refuses to summon a meeting, or there is no com- 
mittee of inspection, the creditor may apply to the Court 
upon an affidavit stating specifically the facts which would 
appear to justify the removal of such trustee or a member 
of the committee of inspection, and the Court may direct 
a meeting to be held before a registrar accordingly, whereof 
the notice aforesaid shall be given, or if it think fit may 
direct notice to be given to the trustee to show cause why 
the Court should not remove him. 


201. Where a trustee resigns, dies, or is removed prior to 
obtaining his release, the creditors shall determine what 
remuneration, if any, shall be paid for the services which he 
may have rendered. 


202. A trustee desirous of obtaining his release shall 
apply in the office of the Court to fix the time and place 
upon which he may make application to the Court for such 
release, and upon such time being fixed he shall summon 
a meeting of the creditors to consider such application, 
stating therein the time and place on which the application 
to the Court will be made. Notice of the meeting of 
creditors shall be given to the bankrupt. 
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203. The trustee shall, if so required, convey to the 
Official Assignee all the estate and effects of the bankrupt 
remaining vested in him, and the release of a trustee shall 
Operate as a removal of the trustee, and thereupon the 
Official Assignee shall be the trustee. 


204. Upon the close of a bankruptcy the trustee shall 
deliver a list of the outstanding property to the Official 
Assignee of the Court, who shall realize the property, if 
practicable, and declare a dividend from the proceeds 
thereof in the same manner as if he had been the trustee. 


205. Where a trustee shall resign or be removed from 
his office, he shall within ten days thereafter file in the 
office of the Court an account in writing, verified upon oath, 
showing what he has done while trustee, and shall duly 
account for all moneys or property of the bankrupt. 


Committee of Inspection. 


206. Where the creditors neglect by resolution to fix the 
quorum required to be present at a meeting of the com- 
mittee of inspection, the quorum should be three, or if the 
number of the committee be less than three, the quorum 
shall be the whole number. A resolution of the committee 
of inspection shall be passed unanimously, or by a majority 
in number of the members present at the meeting. 


207. The trustee shall submit to the committee of 
inspection his bank pass-book at the quarterly meetings 
required to be held by sections 94 and 117 of the Act of 
1872, and shall forthwith forward to the Chief Registrar a 
copy duly certified by the committee of all entries made 
therein since the previous audit. 


208. Where the trustee has not since the date of his 
appointment, or since the last audit of his accounts, re- 
ceived or paid any sum of money on account of the bank- 
rupt’s estate, he shall, at the quarterly meeting required by 
sections 94 and 117 of the Act of 1872, lay before the com- 
mittee of inspection a statement to that effect according to 
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the prescribed form; and such statement shall, if approved, 
be signed by the committee and forthwith forwarded by the 
trustee to the Chief Registrar. 


209. Where there is no committee of inspection, and the 
trustee has not for a period of three months from the date 
of his appointment or from the last audit of his accounts 
received or paid any sum of money on account of the bank- 
rupt’s estate, he shall transmit to the Chief Registrar an 
affidavit to that effect, according to the prescribed form. 


Dividends by Trustees. 


210, Where a dividend is intended to be declared, the 
trustee shall give ten days’ notice thereof to such of the 
creditors mentioned in the bankrupt’s statement of affairs 
as shall not have proved their debts, and to any other 
person who shall have claimed to be a creditor, and the 
notice shall be also gazetted. 


211. Notice of a dividend having been declared shall be 
forthwith gazetted by the trustee according to the prescribed 
form, and he shall also forthwith send a notice to each 
creditor who has proved, showing the amount of the 
dividend and where it 1s payable. 


212. The amount of the dividend may, at the nsk of the 
creditor, be transmitted to a creditor by registered post 
letter, enclosing a cheque or post-office order, less the cost 
of remittance, upon his returning the notice to the trustee, 
with the receipt attached to it duly signed, or it shall be 
paid upon the production of the notice and the receipt to 
the trustee at the time mentioned in the notice. 


213. All bills of exchange, notes, or other documents 
upon which proof has been founded, must be exhibited to 
the trustee before payment of dividend, and the trustee 
shall endorse thereon the amount of the dividend paid. 


214. Where the produce of the estate of a bankrupt has 
paid twenty shillings in the pound and interest as herein- 
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after mentioned and the costs, charges, and expenses of the 
bankruptcy, the surplus shall be paid by the trustee to such 
bankrupt, his executors, administrators, or assigns, and the 
trustee shall, if so required, convey to him all the estate 
and effects of the bankrupt remaining vested in such trustee ; 
and every such bankrupt shall be entitled to recover the 
remainder, if any, of the debts due to him, but such 
surplus shall not be paid until all the creditors who have 
proved and whose debts are by law entitled to carry interest 
shall have received interest on such debts at the rate of 
interest reserved or by law payable thereon, to be calculated 
from the date of the order of adjudication. 


215. Upon the declaration of a dividend, a trustee shall 
forthwith send to the Chief Registrar a list of creditors 


who have proved, showing the amount of proofs and divi- 
dends. 


216. At the expiration of twelve months from the declara- 
tion of the dividend, or if the bankruptcy be closed within 
twelve months of such declaration, then at the close of the 
bankruptcy, the trustee shall cause to be delivered to the 
Chief Registrar a list of the dividends unclaimed, together 
with vouchers, showing the payment of such dividends as 
have been paid. 


217. Upon the receipt of such list the Chief Registrar 
shall send to the trustee a certificate to authorize the Bank 
of Ireland to receive the amount of the dividends which 
remain unclaimed, and the trustee shall within one week 
from the date of such certificate pay into the Bank of 
Ireland the sum mentioned in such certificate to the credit 
of the “‘ Unclaimed Dividend Account,” unless ordered to 
be paid to an Official Assignee. 


218. Any other moneys arising from the property of the 
bankrupt remaining under the control of the trustee at the 
close of the bankruptcy of any bankrupt shall in like man- 
ner be paid by the trustee into the Bank of Ireland, to the 
credit of the “ Unclaimed Dividend Account.” 
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Duties of Chief Registrar as Comptroller of Trustees and the 
Looks and Accounts to be kept by Trustecs. 


219. The Chief Registrar shall keep a book entitled ‘““The 
Register of Trustee Bankruptcies,” according to the pre- 
scribed form, with such additional headings as he may find 
necessary. 


220. The register shall be open for searches by the pub- 
lic at all hours that the office of the Court is open, upon a 
request In writing, with a search stamp afhxed thereon, being 
lodged. 


221. he trustee shall keep a book to be entitled ‘“ The 
Record,” according to the prescribed form, in which he 
shall record all minutes, all proceedings had, and resolu- 
tions passed at any meeting of creditors, or of the com- 
mittee of inspection, statement of the bankrupt’s affairs, 
reports, and all proceedings necessary to give a correct 
view of the management of the bankrupt’s property; but he 
shall not be bound to insert in the record any document of 
a confidential nature (such as the opinion of counsel on any 
matter affecting the interest of the creditors), nor need he 
exhibit such document to any persons other than the mem- 
bers of the committee of inspection. 


222. The trustee shall also keep a book to be entitled 
the ‘ Fstate Book,” according to the form of any ordinary 
debtor and creditor account, in which he shall enter from 
day to day the receipts and payments made by him. 


223. The record and the estate book may be inspected 
by the committee of inspection and the creditors or their 
agents at all reasonable times. 


224. The trustee shall submit the record and estate 
book, together with a copy of the latter, to the committee of 
inspection at the quarterly meeting required by sections 94 
and 117 of the Act of 1872. 
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225. The committee of inspection shall audit the estate 
book, and certify therein under their hands the day on 
which the said book was audited, and shall in like manner 
certify the copy of the said book. 


226. The trustee shall forthwith after the said audit shall 
nave been held transmit to the Chief Registrar the copy so 
certified, adding thereto his certificate that it is the copy 
certified by the committee. 


227. Every trustee before calling a meeting of the 
creditors to consider an application to be made by him to 
the Court for his release, shall apply to the Chief Registrar 
for a report on his accounts, and when so required shall 
attend the Chief Registrar for that purpose ; and the Chief 
Registrar shall make such report, and the trustee shall pro- 
duce the same at such meeting and to the Court when 
making such application. 


228. Upon a trustee resigning, or being released or re- 
moved from his office, he shall deliver over upon oath to 
the new trustee, if any, or to the Official Assignee of the 
Court, all books kept by him, and all other books, docu- 
ments, papers, and accounts in his possession in any way 
relating to the office of trustee. 


229. Each trustee shall, within fourteen days from the 
3rst day of December in each year, transmit to the 
Chief Registrar a statement in the prescribed form of 
every bankruptcy in which he is a trustee; and the Chief 
Registrar shall cause the returns so made to be regularly 
bound up and preserved according to alphabetical order in 
volumes, to be kept at all times in the office of the Court, 
with an index thereto; and any trustee who shall fail to 
make such return may be removed from his office by the 
Court at the instance of any creditor or of the Chief 
Registrar, and be subject to such order and to such costs 
as the Court may think proper to make. 


230. The Chief Registrar shall take cognizance of the 
conduct of trustees, and in the event of any trustee not 
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faithfully performing his duties, and not duly observing all 
the requirements imposed on him by statute rules or other- 
wise relative to the performance of his duties, or in the 
event of any complaint being made to the Chief Registrar 
by any creditor or bankrupt in regard thereto, he shall 
inquire into the same, and if not satisfied with the explana- 
tion given, he shall report thereon to the Court; and the 
Court after hearing the trustee may remove him from his 
Office, or make such order in the matter as the justice of 
the case may require. 


231. If in any case the Chief Registrar shall report to 
the Court under the last preceding rule, a copy of the 
report shall be sent to the trustee, together with a notice 
of the day appointed for the hearing before the Court, ten 
days previously to such day. And the costs and expenses 
of the solicitor appointed by the Chief Registrar to conduct 
the proceedings shall, when taxed, be paid either by the 
trustee or out of the interest and profit arising from the 
unclaimed dividend account applicable to the expenses of 
the Court, as shall be directed by the Court. 


The Bankrupt’s Final Examination. 


232. Ina bankruptcy conducted by assignees the bank- 
rupt shall, ten days before the day appointed for his final 
examination, if ordered by the Court, but not otherwise, file 
in the office of the Court an accounting statement in the 
prescribed form, verified upon oath, together with a duplicate 
or fair copy thereof, which the officer shall stamp with the 
stamp of the office, and shall endorse with the date when 
received, and shall thereupon transmit to the Official 
Assignee. It shall be the duty of the bankrupt to attend 
the Official Assignee, and vouch by his books of account, 
or other evidence, the items in his accounting statement 
(if filed). 


233. At the sitting for the final examination of the bank- 
rupt, the Official Assignee shall submit to the Court his 
report respecting the bankruptcy, showing the debts 
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returned as due to the estate, showing how far such return 
has been found to be correct, how far the estate has been 
realized by the assignees, how far the bankrupt has per- 
formed the duties imposed upon him by the statute, and 
afforded all necessary information and assistance, how 
far the items in his statement of affairs and accounting state- 
ment (if filed) have been vouched, and whether in his 
opinion any further information is required or can be 
expected from the bankrupt on any matter connected with 
his estate. 


The Bankrupt's Certificate of Conformity. 


234. When a bankrupt is desirous of applying for a 
certificate of conformity, the time at which the application 
will be heard shall be fixed by the officer. Notice of the 
application, and of the time so fixed, shall be served by the 
bankrupt on the Official and Creditors’ Assignee, or the 
trustee, and shall likewise be given twenty-one days before 
such day, by post, to all creditors entered in the bankrupt’s 
schedule, or who shall have proved debts. 


235. In a bankruptcy conducted by assignees, where a 
dividend of less than ten shillings in the pound has been 
paid out of the bankrupt’s property, the Official Assignee 
shall submit to the Court, at the hearing of the application 
of the bankrupt for his certificate, a report of what matters, 
if any, have come to the knowledge of the assignees during 
the realization of the property, or otherwise to show whether 
the bankruptcy, or the failure to pay ten shillings in the 
pound, has arisen from circumstances for which the bank- 
rupt cannot be held responsible, or otherwise. 


236. The certificate shall be dated of the day on which 
it is granted, and shall take effect on and from the day of 
its date, but shall not be delivered out until after the expira- 
tion of the time allowed for appeal, or, if an appeal be 
entered, until after the decision of the Court of Appeal 
thereon, and shall be then gazetted, and the bankrupt shall 
deposit with the officer the Gazeffe charges. 
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237. A bankrupt, in a bankruptcy wound up by a trustee 
and a committee of inspection, desirous of obtaining the 
assent of his creditors to his applying to the Court for a 
certificate during the continuance of the bankruptcy, shall 
request the trustee to summon a meeting of his creditors, 
and thereupon the trustee, upon the deposit of a sum of 
41 for costs, shall summon such meeting; where at the 
meeting the creditors do not so assent no other meeting 
shall be called for the same purpose until after the lapse of 
three calendar months. 


Application for Certificate during three years after passing 
of final Examination or Close of Bankruptcy. 


238. Where a bankrupt who has not obtained his certifi- 
cate shall, after the passing of his final examination, or the 
close of the bankruptcy, pay or tender to the several 
creditors who have proved their debts, a sum which, with the 
dividend paid previously, shall make up a dividend of not 
less than ten shillings in the pound, and shall desire to 
obtain his certificate of conformity, he shall file in the office 
of the Court a statement, verified by affidavit, of the sums 
so paid or tendered, and when and where paid, with the 
receipts of the creditors, or their representatives, for the sums 
respectively paid to them written on or attached thereto. 
Thereupon a day shall be fixed for the hearing of the 
application for the certificate, and notice thereof shall be 
served by the bankrupt on the Official and the creditors’ 
Assignee, or the trustee, and shall likewise be given by post 
twenty-one days before such day to each creditor entered in 
the bankrupt’s statement of affairs, or who has proved or 
claimed a debt under the bankruptcy. 


239. Where a creditor who has proved a debt cannot be 
found, or is dead, and no representative is known, the 
bankrupt may lodge the money payable to such creditor 
with the Official Assignee, or trustee, to the credit of the 
matter and of such creditor. 


240. At the hearing of the application the bankrupt shall 
produce a report from the Chief Registrar that a sum equal 


—— ie 
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to a dividend of ten shillings in the pound has been paid to, 
or lodged for, all the creditors who proved their debts, and 
thereupon the Court may grant a certificate unless, on a 
representation of creditors under section 56 of the Act of 
1872, or otherwise, the Court deems it just to suspend or 
withhold such certificate. 


Enforcement of Debt against Uncertificated Bankrupt. 


241. Where, after the expiration of a period of three 
years from the passing of a final examination, or the close 
of a bankruptcy, in which the bankrupt has not attained a 
certificate of conformity, an application is intended to be 
made to the Court for its sanction to the enforcement by a 
creditor of the payment of the balance remaining unpaid of 
a debt proved under the bankruptcy, the creditors shall file 
a statement in the office of the Court, verified by affidavit, 
showing the dividend paid under the bankruptcy, the 
balance remaining unpaid, and the property against which 
he seeks to enforce payment, and thereupon a time shall be 
fixed by the officer for the hearing of the application, and 
notice thereof, according to the prescribed form, shall be 
served personally on the bankrupt, and the assignees or 
trustee, unless some other mode of service shall be directed 
by the Court. 


242. The Court, if it think fit, may refuse the applica- 
tion, or adjourn the hearing to some other day, and in such 
latter case may direct the creditor to cause a notice to be 
gazetted and inserted in a public newspaper, ten days be- 
fore the day to which the hearing is adjourned, according 
to the prescribed form, and such insertion shall be vouched 
before the officer the day previous to the hearing. 


243. At the adjourned hearing, the Court may hear all 
persons claiming to be creditors of the bankrupt before or 
since the passing of the final examination or the close of 
the bankruptcy, and make such order in the matter as it 
thinks fit. 
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Records of Proceedings and Rules relating to the Officers and 
their Duties. 


244. All records and proceedings in bankruptcy, or 
arrangements under the Act of 1857, the Act of 1872, and 
the Act of 1897, shall, until transferred to the Record 
Office, be and continue in the custody of the Chief 
Registrar. 


245. Uhe offices of the Court shall continue open daily, 
Sundays, Good Friday, Christmas Day, Monday and Tues- 
day in Easter Week, and days appointed for Public Fast 
and Thanksgiving excepted, from half-past ten o’clock in 
the forenoon to four o’clock in the afternoon, and further 
while the Court is sitting, except on every Saturday, when 
the offices shall be shut at two o’clock in the afternoon, 
unless the Court shall be sitting ; and except on Whit 
Monday, when the offices shall be shut at one o'clock in 
the afternoon, unless the Court shall be sitting. During the 
times appointed for vacations, the offices of the Court 
shall continue open daily during such hours as the Judge 
shall direct. But this order is not to affect the powers of 
the Judge under the 22nd section of the Act of 1872. 


246. The following books, according to the forms here- 
tofore in use in the late Court of Bankruptcy, or as may be 
sanctioned by the Judge, shall be kept in the office of the 
Court : 


(2) Bankruptcy petition book. 
(6) Arrangement petition book. 
(c) Registry of debtor’s summonses. 


(Zz) Day list of all sittings appointed before the 
Court or Chief Registrar, and of all motions or other 
proceedings entered for hearing before the Court. 


(¢) Registry of bankruptcies conducted by trustees. 
(7) Registry of writs of execution issued. 
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(g) Registry of bills of costs taxed. 


(2) The books of account relating to the unclaimed 
dividend account. 


(:) Office direction book. 


(7) Such other books as shall from time to time be 
directed by the Judge. 


247- There shall also be kept by the Registrar a book, to 
be called ‘‘ The Registrar’s Minute Book,” for the Court, to 
contain entries in regular order of all the proceedings at 
every sitting of the Court. The Registrar in attendance 
shall enter in the minute book all the proceedings and the 
orders made, and the parties present at each sitting in the 
Court, and shall arrange in order all affidavits and docu- 
ments used at the sitting, and lodge the same in the office 
of the Court, there to be filed with the proceedings in the 
matter, and shall, as soon as possible after each sitting, also 
lodge in the office of the Court, to be there filed with the 
proceedings in the matter, the memorandum or record of 
the proceedings had or order made at such sitting in each 
matter, and shall sign the same. 


248. A Register shall be kept in the prescribed form of 
all matters of bankruptcy and arrangement from the date of 
these Rules, as well as of all such matters pending at the 
date of these Rules. 


249. The Chief Registrar shall examine the Register 
from time to time, and if it shall appear that the Official 
Assignee has neglected to account in any such matter, as 
provided by these orders, the Chief Registrar shall require 
the Official Assignee to account forthwith, and in default of 
doing so shall report such default to the Court. 


250. The Registrar shall give such aid towards the 
discharge of the duties of the office of the Court as the Court 
shall from time to time direct. 
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Official Assignee. 


251. The appointment of an Official Assignee shall be 
entered of record by the Chief Registrar, and a certificate 
of such entry duly endorsed thereon. 


252. Every Official Assignee shall find security to the 
extent of £5,000 sterling, by the recognizance of such 
Official Assignee, together with such sureties in such number 
as the Court may approve of; and every such recognizance 
shall be acknowledged before the Court ; and the condition 
of every such recognizance shall be in such form as the 
Court may direct; and such recognizance shall be filed with 
and entered of record by the Chief Registrar. The recog- 
nizance shall also be registered ; and it shall be the duty of 
the Official Assignee duly to re-register the recognizance 
from time to time, as required by law, and to lodge the 
certificate of such re-registration with the Chief Registrar. 
Instead of a recognizance, the Official Assignee may give 
the security of a guarantee society for the said amount of 
45,000, to be approved of by the Court, and to be 
depusited with the Chief Registrar. 


253. Every Official Assignee from whom security shall 
have been so given by recognizance shall, on the first day of 
January in every year, or within one week then next follow- 
ing, make a declaration in writing, and file it with the Chief 
Registrar, that to the best of his knowledge and belief his 
sureties are alive and solvent, and in such declaration state, 
to the best of his belief, any change of residence of any or 
either of his securities ; or where the security of a guarantee 
society has been accepted, he shall deposit with the Chief 
Registrar the last receipt for premium paid, showing that 
the guarantee bond remains in force. 


254. Every Official Assignee for whom such security by 
recognizance shall have been given shall, on pain of dis- 
missal, give immediate notice, in writing, to the Judge of the 
death, bankruptcy, or insolvency of any or either of his 


Rules of Court. 529 


sureties, and shall forthwith cause a new recognizance to 
be acknowledged to the like amount by another surety or 
sureties, to be approved of as before directed. 


255. No Official Assignee shall, directly or indirectly, 
carry on any trade or business, or hold or be engaged in 
any office or employment, other than his said office and 
employment as Official Assignee. 


256. Official Assignees respectively shall be nominated to 
the several matters in bankruptcy and arrangement, and 
shall act in all proceedings therein in such order as the 
Judge shall in each case direct, and every such nomination 
shall be entered in the petition books respectively. 


257. Each Official Assignee shall keep the following 
books, to be used for the several matters of bankruptcy 
and arrangement to which he is nominated :— 


5 The petition book. 

: The bankrupt’s books’ register, containing a list and 
a description of all the books and papers delivered 
to such Official Assignee in each matter. 

(3-) Debtors’ book. 

4.) Cash book of all receipts and payments. 

Ledger containing a debtor and creditor account of 

each estate or matter in bankruptcy, arrangement, or 

insolvency, distinguishing moneys appropriated for 
dividend or composition. 


258. The Official Assignee, on his nomination, shall 
deliver personally, or transmit by post to the bankrupt, a 
notice in the prescribed form ; and on being furnished with 
the list of the bankrupt’s creditors, shall examine the same 
with the aid of the bankrupt’s books, so as to be prepared 
to oppose improper proofs at the sitting for the choice of 
assignees. 


259. The Official Assignee, immediately on receiving the 
statement of affairs of the bankrupt, shall carefully examine 
same, and shall communicate fully with the creditors’ 

LL 
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assignee and with the solicitor for the assignees and the 
bankrupt, if necessary, upon every part of the statement 
before the final examination, in order that the Official 
Assignee may be prepared to report to the Court as 
prescribed. 


260. In every adjudication against two or more partners 
the Official Assignee shall keep in his books from the com- 
mencement distinct accounts of the joint estate, and of each 
separate estate, and shall be prepared with, and produce to 
the Court, such distinct and separate accounts at every 
audit. 


261. All moneys in bankruptcy and insolvency ordered 
by the Court to be invested in the public funds shall be 
invested in the joint names of the Official Assignees and 
creditors’ assignee, unless otherwise directed by the Court ; 
and no stock so purchased, and standing in the name of 
any assignee, shall be sold out or transferred except, 
pursuant to an order of the Court, a copy of which, signed 
by the Judge, shall be lodged with the proper officer of the 
Bank of Ireland before such transfer shall be made. 


262. Every Official Assignee shall in every matter of 
bankruptcy, arrangement, or insolvency in which he receives 
money or other funds, cause an account to be opened in 
the books of the Bank of Ireland to be headed— 


Record No. 
The estate of 


Bankrupt 


Arranging Debtor 
As the case may be. 


Insolvent 
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The Official Assignee shall forthwith after receiving such 
money or other funds lodge the whole of his receipts in 
respect of such matter in the Bank of Ireland to the 
credit of the estate and of the assignees thereof. 


263. No payment or transfer shall be made by the Bank 
out of any such estate account except upon a draft or 
authority in the prescribed form, signed by an Official 
Assignee, and countersigned by the Chief or other Registrar. 


264. In addition to the account to be opened for each 
such matter, a general cash account shall be kept by said 
Bank for each Official Assignee, to be called the ‘ Bank- 
ruptcy General Account,” in which account the Official 
Assignee shall be credited with the lodgments to credit of 
the respective estate accounts under his charge, and shall 
be debited with the payments made by him out of said 
respective estate accounts. 


265. Every Official Assignee shall, upon such day in each 
month as shall be appointed by the Chief Registrar, submit 
to the Chief Registrar the cash-book kept by him of all his 
receipts and payments in respect of the estate accounts 
under his charge, and the Bank shall on the same day 
transmit to the Chief Registrar the pass-books of the general 
accounts kept for each Official Assignee. The Chief 
Registrar shall examine the said cash-books with the said 
Bank pass-books, and should any material discrepancy 
appear for which a satisfactory explanation is not forth- 
coming, the Chief Registrar shall forthwith Epo the 
matter to the Court. 


266. For the purpose of providing temporarily for pay. 
ments for which no funds are immediately available in the 
particular estate against which they are chargeable, a stand- 
ing imprest or advance of £400 shall be issued to each 
Othcial Assignee out of the ‘Unclaimed Dividend Account” 
of this Court, for which sum the Official Assignee shall be 
personally accountable to the Court. The Official Assignee 
may, for the purposes of any bankruptcy, arrangement, or 
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insolvency in which he is acting, make such advances out 
of the said imprest as he shall deem advisable. The Official 
Assignee shall in every case in which he may so make 
advances be recouped the amount properly advanced 
out of the first moneys lodged to credit of the estate for 
which the advance is made which are applicable to the 
recoupment; provided, however, that this Order shall 
not be construed as exonerating a petitioning creditor from 
saving harmless and indemnifying the Official Assignee 
in respect of expenses as provided by No. 34 of these 
Rules. 


267. On or before the 31st day of January and the 31st 
day of July in every year, every Official Assignee shall lodge 
with the Chief Registrar a verified statement in the pre- 
scribed form, showing respectively to the 31st of December 
and the 30th of June then next preceding, the total amounts 
of his receipts and payments in respect of every matter of 
bankruptcy and arrangement on account of which money 
has been received or paid in the six months ending on the 
said last-mentioned days, or upon which there remained 
any balance of money or any property undisposed of at the 
commencement of the said period of six months, and 
showing the balance, if any, in respect of each such matter 
at the close of the period to which the said statement 
relates. 


268. If any unnecessary delay shall take place in any 
proceedings in bankruptcy or arrangement, the bankrupt or 
arranging debtor, or any creditor, assignee, or trustee, shall 
be at liberty to brmg the matter before the Court, upon 
notice to any person or persons, in order that due diligence 
may be enforced. 


269. Nothing in these Rules contained shall be con- 
strued as exonerating the creditors’ assignee from any part 
of his duty, and more especially the duty of exercising a 
general superintendence over the proceedings, and using 
due diligence to have all the estate and effects of the bank- 
rupt made available for the benefit of the creditors. 
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The Unclaimed Dividend Account. 


270. There shall continue to be kept in the books of the 
Bank of Ireland the account entitled ‘‘ The Unclaimed 
Dividend Account.” To this Account each Official 
Assignee shall, at such times as may be directed by the 
Judge, transfer all unpaid dividends or compositions or other 
unclaimed moneys remaining in his hands, and the said 
unclaimed dividend accounts shall be subject to the pro- 
visions of the 77th section of the Act of 1872 as regards 
the Official Assignees of the Court, and also to the pro- 
visions of the 85th section of the Supreme Court of Judi- 
cature (Ireland) Act, 1877. 


Registration of Proceedings in Local Courts. 


271. A register (or registers) shall be kept in the Office 
of the Court wherein shall be entered from time to time the 
proceedings notified to the Chief Registrar under the Rules 
for the Local Bankruptcy Courts, Ireland, made the 28th 
December, 1888, or any modification thereof, or such of the 
said proceedings as the Judge shall deem it expedient to 
register, and the duty of keeping such register or registers 
shall devolve on such officer of the said Court as the Judge 
shall from time to time direct. The said register or 
registers shall, so far as proceedings in bankruptcy are con- 
cerned, be open to inspection by all persons, upon payment 
of such fees as by the said Court may be prescribed. 


By an obvious mistake the heading of this rule in the Gazetle copy 
had the word ** Land” for ‘‘ Local.” 


Transfer of Proceedings. 


272. When any matter pending in the Court has been 
transferred to a local Court of Bankruptcy, the Chief 
Reyistrar shall, without delay, cause all the proceedings in 
the said matter to be transmitted by registered letter or 
parcel to the Registrar of the local Court, and shall direct 
the Official Assignee to transmit in lke manner all books, 
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documents, and papers in his possession, as such Official 
Assignee, relating to the said matter, to the Official Assignee 
of the local Court of Bankruptcy, and the Official Assignee 
shall transmit the same without delay. The Chief Registrar 
may direct some person to be sent to Belfast or Cork or 
other city or town wherever a local Court may be in charge 
of the said proceedings, and of the said books, dccuments, 
and papers; and the reasonable expenses of such person 
shall be allowed out of the estate on production of a wnitten 
direction by the Chief Registrar. 


273. If the Official Assignee shall have recetved or 
expended any money in the matter so transferred to the 
local Court, he shall forthwith bring in an account of the 
same and vouch it before the Chief Registrar ; and the 
balance appearing to be in the hands of the Official 
Assignee on foot of such account shall, subject to Rule 
284, be forthwith transmitted by cheque, signed by the 
Official Assignee, and countersigned by the Chief Registrar, 
to the Official Assignee of the local Court, together with a 
copy of the said account. 


274. If the Official Assignee shall subsequently receive 
any further documents, or papers, or sums of money 
relating to any matter so transferred, he shall immediately, 
on receipt of the same, transmit them to the Official 
Assignee of the local Court, and he shall also furnish to 
the said Official Assignee, if so required, copies of all letters 
written by him in relation to the said matter, which are 
copied into his letter-book, or copies whereof are other- 
wise procurable ; and he shall give the Official Assignee 
of the local Court of Bankruptcy all further information in 
his power relating to the said matter. 


275. The local Court may, out of the funds to credit of 
any matter thus transferred, whether such funds were 
received before or after the order of transfer, allow to the 
Official Assignee such sum in respect of expenses and 
remuneration as may be allowed by the Court or by the 
Chief Registrar ; and said sum may be deducted out of the 
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balance mentioned in Rule 282 before same is transmitted 
under the said Rule. 

In Rule 273, supra, the words “subject to Rule 284” appear ; and in 
Rule 275 the words ‘‘said sum may be deducted out of the balance 
mentioned in Rule 282” are used. There are but 283 Rules, and 
Rule 282 has no such words. It would seem that “284” is a misprint 


for “‘ 275,” and “282” a misprint for ‘‘ 273.” This is the only solution 
I can find of the difficulty. 


276. When any matter is transferred from a local Court 
to the Court, or from the Court to a local Court, the Judge 
of the Court to which such matter is transferred shall 
possess the same power and jurisdiction in all respects in 
relation thereto, as if such matter had originated in his 
Court, and all Orders previous to the transfer had been 
made therein. 


277. The Court may, under special circumstances, re- 
transfer a matter which has been already transferred to the 
Court in which the same originated. 


Lnsolvency. 


278. The forms heretofore used in Insolvency matters 
may continue to be used, so far as necessary and 
occasion arises ; and such of the prescribed forms as are 
applicable to the procedure may be used and shall be 
entitled as directed by Rule 4 of this part of these Rules, 
substituting the expression “Insolvent” for ‘ Bankrupt.” 
All proceedings not on printed forms shall be fairly written 
bookwise on paper not exceeding thirteen inches in width, 
with a sufficient margin on the left side for binding. 


279. An Official Assignee may be nominated to act in 
any Insolvency matter on evidence being adduced to the 
officer (which shall be on affidavit if so required) that 
property exists which can be made available for creditors, 
or that such nomination is for any other purpose necessary. 


280. The remaining Insolvency business shall be dis- 
charged by the general staff transacting duties relating to 
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matters of Bankruptcy, Insolvency, and Arrangement ; and 
the several officers of such staff shall possess the same juris- 
diction in Insolvency that they now possess in Bankruptcy. 


281. For the discharge of the business in Insolvency 
there shall be kept in the Office of the Court— 


1. Day list of sittings appointed to be held before 
the Court or Chief Registrar, and all motions entered. 

2. Minute Book to contain, in regular order, copies 
of all proceedings before the Court in Insolvency. 


282. Where it shall be necessary to enforce any order of 
the Court made in Insolvency, the provisions of Rule 102 of 
this Order shall apply. 


283. In all cases not provided for by this Order and the 
Rules thereof, the principles, practice, and rules on which 
the Courts having jurisdiction in Bankruptcy, Insolvency, or 
Arrangement in Ireland have heretofore acted in dealing 
with Bankruptcy, Insolvency, or Arrangement proceedings 
shall be observed by any Judge having jurisdiction in Bank- 
ruptcy, Insolvency, or Arrangement under the Act of 1897. 
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APPENDIX C. 


To be verified before the Chief Registrar, Chief Clerk, 
Registrar, Magistrate, or Commisstoner, or one of the 
Offical Assignees. 


J 


AFFIDAVIT AND CLAIM FOR TAXES. 





The Bankruptcy (Ireland) Amendment Act, 1872. 
The Preferential Payments in Bankruptcy (Ireland) Act, 1889. 





In the High Court of Justice in Ireland, Queen’s Bench ae 
wepeeee ; ” a an are 
Division, “in Bankruptcy. magnate face 


ter, substitute 
** Arranging 
In the Matter of Ae ake 
Bankrupt () werd“ Bank- 
I £ rupt.” [f before 
? O Adjudication, 
P say, ‘In the 
in the County of matter of a Peti- 


aged upwards of sixteen years, make oath and say as Ho" for Adjudr 


follows :— ruptcy by A. B. 
against C.D.” 
(¢) Insert name 


F of bankrupt or 
1. The said (4) deitor. 
(c) If proof 
was at the date of the sie oe 
filing of the Petition in this Matter, and still zs justly ancl nae of creditor 
. or creditor’s 
truly indebted to (c) trading title. ad- 
dress in full, and 


of occupation. 

(d) (¢) The postal 
address should 
in the sum of (e) always be given, 


I say that the taxes claimed by me were assessed on the ,(¢! Parachial 
Bankrupt (or Arranging Debtor), and not on any other due and payable 


within twelve 


~~ 


person, and that they were months before 

assessed on the day of and became ‘ate of order of 
Aayarcavion or 

due and payable on the day of » petition in 


and I undertake to refund any taxes which may be paid to 4'rangement, 
Property and In- 


me in consequence of any error in this Statement as to the come ‘Vax, up to 
ah day of April 
ast, 
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(/) “Security” person assessed, or the date of assessment, or the date when 


means 1ort- 

ace ehaeee. or the same became payable. (/) 
ien on bank. 
rupt’s or arrang- 


ing debtor's 4 @m @ person in the employ of said 
estate, orany and that Lam duly authorized by said 


hereof, ‘ . a Pe 
the value at £0 make this affidavit, and that it is within my own know- 
winch ane ledge that the aforesaid debt was incurred, and for the con- 


creditor assesses 


such "Security " sideration above stated, and that such debt, to the best of my 
‘ t e e ry e . 

and deducted, Anowledge and belief, still remains unpaid and unsatisfied. 

but a mortgage, 

charge. or lien 

upon the proe Amount due, 4 

perty of any 

other person, or 


the hability of 

any other person Sworn at 

as surety need not ; 

be deducted un- In the County of 

less already paid (z) this day of 


or realised. 


The portionin One Thousand Eight Hundred and Ninety 


italics to be 
struck out if and I know Deponent, before me, 


Proof made by 





creditor in Exhibited this day of 18 
person. 

(z) Deponent 
signs here. 


PARTICULARS OF TAXES 


Scenoteonthe REFERRED TO IN THE AFFIDAVIT ON THE OTHER SIDE 
other sideas to HEREOF, 


** Security.” 
And which, with the Dates, must be set out in full. 





DATE. L s. a. 





Deponent To be verified before the Chief Registrar, Chief Clerk, 


should sign at : . Sah oaweP. DP BRE OL IEE 
Shas ak Registrar, Magistrate, or Commisstoner, 0 of 


Schedule. Official Assignees. 
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Form of Authority to the Bank of Ireland for Transfers to and 
Payments out of the “‘ Bankruptcy Dividends Account.” 


In the High Court of Justice in Ireland, Queen’s Bench 
Division, ‘in Bankruptcy.” 


In the Matter of Bankrupt (Arranging 
Debtor). 


No. of Authority 


The Bank of Ireland is hereby authorized to transfer in 
their books from the account of the above estate to the 
Bankruptcy Dividends Account the total amount of the 
sums specified in the schedule hereto, viz., 
pounds shillings and pence, and to pay to 
the several persons therein mentioned the respective sums 
set opposite their names, on presentation of the notifications 
of such authority for payment issued by the undersigned 
Official Assignee, and receipted by the payees, the sums so 
paid to be charged to the said Bankruptcy Dividends 
Account. 


Dated this day of 18 


Official Assignee. 
Countersigned, 


SCHEDULE REFERRED TO. 


No. To whom Payable. Amount Payable. Date of Payment. 





S Ss. d. 


Form of Notification to Creditors of Dividend (or Cash 
Composition) being payable. 
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In the High Court of Justice in Ireland, Queen’s Bench 
Division, ‘‘in Bankruptcy.” 





PAYABLE AT THE BANK OF IRELAND, DUBLIN. 
Date 
In the Matter of Bankrupt (Arranging 
Debtor). 
No. of Authority No. of Creditor on Schedule 


To 


The Bank of Ireland has be 
pounds 

being the amount of the di 

at in the 4, upon 

you have been admitted 1 


authorized to pay to you 
lings and pence, 
cosy or cash composition), 










of % for which 





upon presentation thr ank of this notification, with 
the form of receipt hér duly signed by you. 

If payment be pot flayed within twelve months from 
the date hereof,Ah@ayfount may be transferred to the 
I our obedient Servant, 

Official Assignee. 


Address. 





I acknowledge to have received the above sum. 


Stamp, 
if £2 or 
upwards, 


Signature of Creditor 


Date 
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ORDER 


REGULATING FEES TO BE TAKEN UNDER THE BANKRUPTCY 
(IRELAND) AMENDMENT ACT, 1872. 


We, the Right Honorable Sir Joseph Napier, Baronet, 
the Right Honorable James A. Lawson, and William 
Brooke, Master in Chancery, the Lords Commissioners 
for the custody of the Great Seal of Ireland, do, by virtue 
of the powers vested in us by the “ Bankruptcy (Ireland) 
Amendment Act, 1872,” prescribe that the Scale of Fees 
hereto annexed shall be the Scale of Fees to be charged 
for any business done by the Court of Bankruptcy in 
Ireland, or by any officer thereof, or by any Chairman of 
Quarter Sessions, or any Clerk of the Peace in Ireland, 
under the “Irish Bankrupt and Insolvent Act, 1857,” as 
amended by the “ Bankruptcy (Ireland) Amendment Act, 
1872,” or under the said ‘‘ Bankruptcy (Ireland) Amend- 
ment Act, 1872;” and that such scale of fees shall be 
substituted for the stamp duties in lieu of fees mentioned 
and enumerated in the Schedule Z, annexed to the said 
“Trish Bankrupt and Insolvent Act, 1857,” which are 
hereby abolished as to all proceedings in any matter of 
bankruptcy or arrangement commenced on or after the 1st 
day of April, 1874. 

Provided that the fee of 14d.* for each folio of every office 
copy shall be taken in respect of all copies of all proceed- 
ings of record, whether in Bankruptcy, Arrangement, or 
Insolvency, in the Court of Bankruptcy, which shall be 
made on and after the said rst day of April, 1874. 


TABLE A. 


1. Every petition of bankruptcy, 

2. Every petition of arrangement, . 

3. Every debtor’s summons, 

4. Every bond, with or without sureties, 


Onmnn’ 
mood v 
09000 & 


* Varied to 24d. per folio by the Order of October, 1891. 
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5. Every subpoena or summons other than a debtor’s sum- 
mons, : . : ; F ; 

6. Every requisition for search by any person other than 
the bankrupt, arranging debtor, assignee, or trustee, 
in the matter, ; ‘ ‘ : 2 

7. On every account of the assignees, and on every certified 
statement of accounts by a trustee, stamps denoting 
a duty of tos. on each £26, or fractional part of £25, 
of the gross amount of assets (other than the pro- 
ceeds of the sale of any part of the estate the subject 
of any mortgage, charye, or lien, sold at the instance 
of the mortgagee) realized or brought to credit up to 
£500, and stamps denoting a duty of §s. on each 
Z, 100, or fractional part of 4100, of the gross amount 
of such assets realized or brought to credit, over and 
above the sum of £500. 

8. On the account of the assignees in every arrangement 
by a debtor with his creditors, and in every composi- 
tion after bankruptcy, stamps denoting a duty of 10s. 
on each £25, or fractional part of 425, of the gross 
amount of assets (other than the proceeds of the sale 
of any part of the estate the subject of any mortgage, 
charge, or lien, sold at the instance of the mortgagee) 
realized or brought to credit, or the gross amount of 
the composition, whether in arrangement or after 
bankruptcy, up to £500, and stamps denoting a duty 
of 5s. on each £100, or fractional part of £100, of 
the gross amount of assets realized or brought to 
credit, or the amount of such composition over and 
above the sum of £500. 

g. On the certified statement of accounts by a trustee, or 
on the instrument containing the terms of a compo- 
sition, or general scheme of settlement of the affairs 
of a bankrupt, submitted for the approval of the 
Court, pursuant to the 1o2nd section of the Act of 
1872, stamps denoting a duty of Ios. on each £25, 
or fractional part of £25, of the gross amount of 
assets realized or brought to credit, or of the amount 
of such composition up to £500, and stamps denot- 
ing a duty of §s. on each £100, or fractional part of 
4100, of the gross amount of such assets, or of such 
composition over and above the sum of £500. 

10. On the account of the Official Assignee, or of the 
trustee, for the proceeds of the sale of any part of 
the estate or effects of the bankrupt or arranging 
debtor, the subject of any mortgage, charge, or lien, 
sold under the directions of the Court, at the in- 
stance of the mortgagee, stamps denoting a duty of 
5s. on each £100, or fractional part of £100, of the 
gross amount produced by such sale. 
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The duty in any of the foregoing cases shall be the first 
charge upon any amount realized or brought to credit, but 
shall not in any case exceed the sum of £50; and the 
proper duty shall, in the case of a composition, whether in 
Arrangement or after Bankruptcy, be payable and paid by 
the person making the composition, over and above the 
same. 


TABLE B. 
4 s. d. 


11. Every office copy, each folio of 72 words, or fractional 
part of a folio, : : ‘ * ; 
12. To the Clerk of the Peace on every order referring all 
or any part of the proceedings in a bankruptcy to the 
Chairman of Quarter Sessions, under the 81st section 
of the Act of 1872, . ; : P - O10 0 


Dated this 20th day of March, 1874. 


JOSEPH NAPIER, CS. 
TAMES A. LAWSON, CS. 
WILLIAM BROOKE, CS. 


oo If 


We, the undersigned Lords Commissioners of Her 
Majesty’s Treasury, do hereby sanction the foregoing 
Scale of Fees, and do direct that the fees to be taken by 
stamps shall be those in Table A, and that the fees men- 
tioned in Table B shall be taken in money ; the fee No. 11 
to be collected and accounted for in such manner as the 
Treasury shall direct ; and the fee No. 12 to be received 
by the Clerk of the Peace, and retained by him for his own 
use. 

We further direct that the fees Nos. 1, 2, 3, 4, 5, and 6, 
in Table A, shall be taken by impressed stamps, and the 
fees Nos. 7, 8, 9, and 10, shall be taken by adhesive 
stamps. 

And we further direct that the stamps shall be impressed 
or affixed, or the money paid in respect of every fee, before 
the proceeding is had in respect of which the fee is payable, 
and that the charge to be made by the Dublin Gazette for 
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the insertion of each notice directed by the Acts of 1857 or 
1872, or by the General Orders, shall be Seven Shillings 
and Sixpence. 

Dated the 23rd day of March, 1874. 


J. D. H. ELPHINSTONE. 
MAHON. 


THE BANKRUPTCY (IRELAND) AMEND- 
MENT ACT, 1872. 





I, THE RIGHT HONORABLE EDWARD, BARON ASHBOURNE, 
Lord High Chancellor of Ireland, do by virtue of the powers 
vested in me by the “ Bankruptcy (Ireland) Amendment 
Act, 1872,” hereby vary the order of the 2oth day of March, 
1874, so far as relates to the fee of 14d. each folio thereby 
prescribed, to be taken in respect of office copies of pro- 
ceedings, and do hereby prescribe that the Scale of Fees in 
the Schedule hereto shall be the Scale of Fees to be charged 
and taken under the ‘Irish Bankrupt and Insolvent Act, 
1857,” as amended by the “ Bankruptcy (Ireland) Amend- 
ment Act, 1872,” or under the said “‘ Bankruptcy (Ireland) 
Amendment Act, 1872,” in respect of all copies of all pro- 
ceedings of Record, whether in Bankruptcy, Arrangement, 
or Insolvency, in the Court of Bankruptcy, which shall be 
made on and after the first day of November, 1891. 


ASHBOURNE, C. 


SCHEDULE above referred to. 


4 s d 
Every office copy, a folio of 72 oe or srecuons part 
of a folio, - 0 O 23 


Dated this 20th ie of Sess os 
ASHBOURNE, C. 
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We, the undersigned Lords Commissioners of Her 
Majesty’s Treasury, do hereby sanction the foregoing 
Fee, and do direct that it shall be taken in money and 
accounted for in the same manner as the former Fee for 
which it has been substituted was taken and accounted 
for. 


Dated this 31st day of October, 1891. 


HERBERT EuSTACE MAXWELL. 
W, H. WALROND. 


SCHEDULE 


REFERRED TO IN THE FOREGOING ORDERS. 


SCALE OF SOLICITORS’ COSTS. 


GENERAL RULES, 


1. ALL bills of costs, with the items numbered consecutively, are to 
be written on cost paper, on one side only, and to be carefully totted ; 
after taxation, the tots are to be checked, and their accuracy verified. 


2. Vouchers for all payments must be produced on taxation, and 
dates prefixed to all attendances and letters charged for ; otherwise the 
items may be disallowed, or the taxation adjourned, without costs of 
attendance, at the officer’s discretion. 


3. The length of all documents charged for by the folio, and not 
vouched by attested copies or other satisfactory evidence, is to be 
certified, and the number of folios endorsed on the document. 

In computing the length of documents, the folio is to consist of 72 
words, each figure counting as one word. 


4. When the estimated assets in any bankruptcy or arrangement do 
not exceed £100, a lower scale of solicitors’ costs shall, unless the Court 
otherwise specially directs, be allowed—namely, three-fifths of the 
following charges, disbursements being added. . 

M M 


546 


Cn 


10. 
Il. 
12. 


13. 


b4. 
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INSTRUCTIONS. 


For Declaration of insolvency, 
ye Debtor’s summons, including summoning creditor's s 


affidavit, , 


»» Affidavit of debtor to ground application to dismiss 


summons, e 


1» Petition of bankruptcy or arrangement, including 


the affidavits in support of the petition, and the 
affidavits of petitioning creditor’s debt, act of 
bankruptcy, and trading, 2 


» Any other affidavit (except affidavits made by the 


solicitor or his clerk, affidavits to verify any 
document, and affidavits of service), any charge, 
discharge, case for opinion of counsel, or proof 
of debt (except proofs of debt prepared by the 
solicitor having carriage of proceedings in ar- 
rangements, or compositions after bankruptcy), 
or any other ee in the discretion of the 
officer, . 


»» Bankrupt’s or arranging “debtor's statement of 


29 
99 


Ld 


affairs, . 5 t _ 7 


The accounting statement, 
Any special account or balance-sheet ordered 01 or 


required to be filed by the bankrupt or arranging 
debtor, 


A petition of appeal from an order of the Court, 


or an appeal motion from an order of aglad 
Sessions, 

All the foregoing items may ‘be increased to 
such sum as, in the circumstances of the case, 
the officer shall deem just and reasonable. 


PERUSALS. 


Perusing and abstracting deed, or other instru- 


ments for preparation of a statement of title, 
per skin of 15 folios, . 

Not in any case to excced, for one “deed, 5 
skins. 


Perusing and approving the draft of a deed to be 


executed by the assignees or trustees, including 
ordinary attendances and correspondences in 
relation thereto, but not the attendance to 
witness execution of the deed, ; 

The like fee to the solicitor for each mortga- 
gee, or other person who shall be a necessary 
party to the deed. 

Where two or more deeds in relation to or 


> 


16. 


17. 


18. 


2t. 


22. 


23- 


24. 


Solicitors Costs. 


PERUSALS—contlinuea. 


arising out of a sale in the same matter under 

the same title are submitted to the same soli- 

citor, a fee of £1 Is. for each after the first 
shall be allowed. 

Where the deed shall be a conveyance by the 
assignees or trustee of the outstanding debts 
due to the estate, or of a policy of insurance, 
not subject to any mortgage other than an 
equitable mortgage, a fee of £1 Is. only shall 
be allowed. 

For Perusing the bankrupt’s or arranging debtor’s 
statement of affairs, and accounting statement 
when filed at the same time, . : ‘ 

» perusing the accounting statement, : 

Items 16 and 17 may be, increased to such 
sum as the officer shall, in the circumstances of 
the case, deem just and reasonable. 

» Perusing necessary letter of instructions, where no 
fee for instructions or attendance is allowed for 
the act to be done, , 

»» Perusing costs, preparatory to attending to oppose 
on taxation, each 100 items or fraction of 100 
items, 

, Perusing a charge, where no discharge ‘shall be 
hled thereto, or other document (when allowed), 
such sum as the officer shall, in the circum- 
stances of the case, consider just and reasonable. 


* 


PREPARATION OF DOCUMENTS. 


The drafting of all documents, with the exceptions 
hereinafter, shall be at the uniform rate per 
folio of 72 words, ‘ 

The envrossment anl fair copy shall each be, with 
the exceptions hereinafter, at the uniform rate 
per folio of 72 words, . . . . 

Provided : 

1st. The draft and engrossment, whether on a 
printed form or otherwise, may (including the 
charge for the form) be charved, , 

2nd. When the proceeding is on a printed form, 
and charged for by length, the printed matter 
shall, except in the cases of statement of affairs 
and accounting statements or debtor’s summons, 
be excluded from computation, but the price 
paid for the form may be charged. 

For drawing deed or memorial, per skin of 15 folios, 


QW 


oo 
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25. For 


26. 


27. 


28. 


29. 


39: 
40. 


41. 


” 
ae 


43- 


LA) 
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PREPARATION OF DOCUMENTS—comntiniued. 


engrossing deed or memorial, per skin of 1 5 
folios, . 

Drawing certificate of the vesting of estate in 
assignees or trustees, including attendances in 
relation to the registry thereof, ; 

Drawing and engrossing writ or watrant (except 
the general seizure warrant), petals: copy to 
file, . S 

Drawing and engrossing debtor's S summons and 
particulars of demand, 

Or may be charged by length, including 
printed matter. 

Drawing and engrossing subpcena or summons, 

Where two or more sulbpcenas or summonses 
are at the same time to issue in the same case, 
those subsequent to the first to be allowed at 
the rate of Is. each. 

Every copy, ° ‘ , . ‘ 

Drawing common notice, : , . 

Each copy thereof, ; 

Special notices and copies may be ‘charged 
by length. 

Drawing advertisement for Gazette or sich aa 

Each copy thereof, : 

Postings for sale may be charged by length. 

Every necessary letter, copy, and entry, every 
necessary telegram, besides the cost thereof, in- 
cluding attendance to transmit, ; ; 

When several letters are of similar import, to 
different persons, for each after the first, . 

When in the nature of a circular in a Printed 
form, each after the first, : 

Drawing and engrossing the particulars and con- 
ditions of sale on the printed form, each copy, 
Drawing and engrossing bond of sureties, . 
Endorsing exhibits at time of swearing charge, 
discharge, or affidavit, where copies of the docu- 
ments exhibited are not charged for, excepting 
bills of exchange in renee affidavits of debt, 
each, . . . 

Drawing receipt where no attendance allowed, : 

Solicitor’s necessary signature to any document 
not prepared by him, and where no fec for 
attendance is charyed, 

Drawing costs, including copy lodged for taxa- 
tion and athdavit of tot, 1s. each 20 items. 


oo°o 


oo 


s d. 
15 oO 
15 Oo 
8 
6 § 
3. (4 
o 6 
2 6 
-o 6 
-2 6 
o 6 
3 4 
ro 
Oo 
3.4 
13° 4 
Oo 6 
3 4 
3°64 
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RULES AS TO PREPARATION OF DOCUMENTS. 


44. The fees allowed for the preparation of warrants, writs, or sum- 
monses, shall include all certificates or endorsements thereon, and all 
things requisite to complete the same. 

45. Where an affidavit is annexed to a document, merely to verify or 
identify it, the entire is to be considered as one document for the pur- 
pose of charge, and no separate charges will be allowed for attendance, 
draft, engrossment, copy, or signature. 

46. The fees for drawing and engrossing a document shall in all cases 
include a copy, if required, for perusal of client. The officer may in 
any case allow such sum as in the circumstances of the case he shall 
deem just, as a bulk sum for instructions, draft, engrossment, and copies 
of a statement of affairs and accounting statement, including all attend- 
ances: but it shall be optional with the sulicitor to charye for the same 
according to scale 1. 

47- Three copies of the statement of title, as settled, and of the par- 
ticulars and conditions of sale, on printed form, are to be allowed—one 
for the solicitor’s use; one to be hled in the Court; and one to be 
exhibited at the sale, the latter copy to be afterwards furnished to the 
purchaser. If there be more than one purchaser, copies of such portion 
only of the statement and of the deeds abstracted as relate to the lots 
pe by the second and succeeding purchasers are to be allowed : 

three copies of the particulars and conditions of sale are to be 
allowed for each lot. 

48. A stock list or inventory of assets shall not be embodied in the 
affidavit in support of a peiition of bankruptcy or arrangement, but 
shall be an exhibit at the time of swearing it. 

49- Acopy of the bankrupt’s statement of affairs and balance sheets 
shall not be allowed in brief or case for counsel, but a copy on the 
printed form (printed matter not to be charged), or so much thereof as 
shall be required, may be sent with brief or case. 

50. When the solicitor for the assignees or trustees shall be diretted 
to apply for payment of debts due to the estate, the allowance of fees 
for subsequent shal gh gata receipts, and attendance, shall be such 
sum as the officer shall deem just and reasonable, regard being had to 
the number of such debtors, and the result of the applications in the 
matter. 


ATTENDANCES. 
Before the Court. 


4s. a. 
51. Motion of course, or on notice unopposed, . - 0 6 8 
52. 5, on notice, when opposed, O13 4 
53 »» | when in list, and adjourned, when allowed on 
taxation, . o 6 8 
54- 95s Hearing of application to dismiss ‘debtor's 
summons, . . : ‘ - O13 4 
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ATTENDANCES—couteutued. 


7o the soiicitor having carriage of the pro- 
ceedings. 

55. Sittings of the Court to adjudicate—for final exami- 
nation—for bankrupt’s serancnte Poe 
petition for arrangement—first and secon 
and special sittings in arrangement—to hear 
charge and discharge, each, — ' F 

Where counsel allowed, a fee to a solicitor 
of 13s. 4d. only to be allowed. 

56. Sittings of the Court for choice of assigree—for ex- 
amination of witnesses—to take charge as 
proved when no discharge filed—for sale— 
and the first and second meetings of creditors 
to consider offer of composition after bank- 
ruptcy, each, . : ‘ ‘ 

§7. Sitting for audit, 


58. Every adjournment of such sittings when allowed on 


taxation, 4 ‘ 5 ; : 
In all the foregoing instances a higher fee 

may be ordered by the Court. 
59. Zo solicitors of other parties at any of the above 
sittings, when allowed, ° ; ° 
60. Every adjournment of such sittings when allowed on 
taxation, ‘ . ‘ . ‘ 
61. For attendance at any trial by a jury before the Court, 
each day of trial, ‘ , , : 


Before the Registrars. 


62. Sittings for proof of debts—examination of witnesses, 
A higher fee may be allowed by the Regis- 
trar. 

63. Every other attendance, including adjournments of 
sittings for proof of debts, and examination of 
witnesses, when allowed, each hour, ‘ 

Where taxation is not opposed, and the bill 
is less than £10, a fee of 3s. 4d. only shall be 
allowed. 


In the Office of the Court. 


64. To swear and file an affidavit, ; ‘ , 
65. », file any document already sworn, or to be filed or 
lodged without being sworn; to bespeak, and 
for an office copy; to fix any sitting of the 
Court, or sitting or appointment before the 


o°o 
= 
n Que 


°o 


0 13 


ch 
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ATTENDANCES—continued. 


Registrars, including the obtaining of the 
officer’s signature to notice of the sitting, 
posting, or appointment, and directions as to 
notice, advertisements, or service, . ‘ 

66. To search, -. 

67.—but may be increased to such amount as the officer 
shall, in the circumstances of the case, deem 
just. 


On the Assignees. 


68. Every necessary attendance on the Official Assignee, 
69. Every necessary attendance on creditors’ assignee, 
Items 68 and 69 may be increased tu such 
amount as, in the circumstances of the case, 
the officer shall deem just. 


On Counsel. 
70. With case or brief, including attendance for case, . 
71. If more than one counsel, each, , : é 
72. Attendance with docket of refresher, ‘ ; 
73. At consultation, , . : , ‘ 


MISCELLANEOUS ATTENDANCES. 


74. Search in registry or aapmens office, each hour neces- 
sarily occupied, . . : 

Not to exceed in one day, 

75. To bespeak, and for search in eee or judgment 
office, i 

76. To insert posting or notice in newspaper or letter 
transmitting same, . 

When two or more consecutive insertions 
are directed in the same newspaper, one fee 
only to be allowed, and no greater charge 
than 13s. 4d. for any number of insertions of 
the same posting or notice shall be allowed. 

77. Attending printer with rental or poster, : 

78. Reading and correcting the proof, per folio of seventy- 
two words, . 

79. Attendance by local correspondent on behalf of 
Dublin solicitor at sale in the country, in- 
cluding correspondence when allowed, 

So. Attendance out of Dublin by Dublin solicitor, when 
allowed, each day, 

And travelling expenses as actually and 
necessarily incurred. 
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MISCELLANEOUS ATTENDANCES—continued. 


4 sd. 
81. Attendance out of Dublin by clerk of Dublin solicitor, 
when allowed, each day, : 110 oO 
And travelling expenses at the discretion of 
the officer. 
82. Attendance on any person with or for any document _ 
or copy thereof, save a notice or other docu- 
ment served, 03 4 
0 6 8 


83. Every other attendance each hour, when allowed, . : 


RULES AS TO ATTENDANCES. 


84. When two or more documents may, in the proper discharge of 
the business of the case, be filed, or copies bespoken at the same time, 
one attendance only shall be allowed for all. 

85. Where an attendance before an officer of the Court exceeds one 
hour, the solicitor must at the time obtain, and afterwards produce on 
taxation, a note or certificate of the fact from the officer. 

86. No attendance for making a search shall be allowed, unless a 
written memorandum made at the time, and signed by the person 
searching, shall be produced, specifying the particulars searched for, 
with the dates, the result of the search, and the time occupied. 

87. The fee for attendance at any sitting before the Court, or the 
Chief Registrar, shall include the preparation and filling up of all forms 
required at such sitting, including depositions of witnesses when not 
recorded in short-hand. 

88. A consultation of counsel shall not be allowed without the order 
of the Court. 


SERVICES, WITNESSES’ EXPENSES. 


Zsa 
89. Service of notice or other document (except a docu- 
ment requiring personal service) on solicitor 
in Dublin, . - O10 
90. » Summons, notice, or other document on ae 
. other person in Dublin, —. Oo 2 6 
gt. 4,  Incounty of Dublin (exclusive of car hire and 
railway fare), ‘ : ‘ - © § O 
92.  ,, In -country towns, o § Oo 


In the country, such sum, exclusive of 
proper travelling charges, as the officer 
shall deem necessary. 

One letter of instruction for service in 
the country, and for affidavit, will be 
allowed. 
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SERVICES, WITNESSES’ EXPRENSES—continued, L ; 
s. d. 
Where difficulty has arisen in effecting 
personal service, the charge may be in- 
creased to such amount as the officer shall 
deem necessary. 
93. Viaticums to witnesses should be such sum only as 
will defray the expenses of coming to Dublin 
(the amount paid to each witness being 
stated in the affidavit of service); the re- 
maining portion to be paid after the exami- 
nation, except the Court shall disallow the 
same. When paying viaticums, regard is 
to be had to the position in life of the 
witness, and to,the following scale, accord- 
ing to which expenses of witnesses will be 
allowed. 

Ist Class.—To be allowed Ist class railway fare, and 
Other actual reasonable expenses of locomotion, 
and 15$s. per day for subsistence. 

2nd Class.—To be allowed 2nd class railway fare, 
and other like expenses, and Ios. per day for 
subsistence. 

3rd Class.—To be allowed 3rd class railway fare, 
and other like expenses, and 7s. 6d. per day for 
subsistence. 


REGULATIONS AS TO MESSENGERS. 


94- No bill for travelling or other expenses of the Messengers of the 
Court, or of any persons appointed as assistant Messengers in special 
cases, shall be paid by the Oficial Assignees until the same shall have 
been examined, and allowed, in matters in bankruptcy or arrangement, 
cy a Chief or other Reyistrar, or in matters in insolvency by the Chief 

erk. 

95- When the Messenger or assistant Messenger shall have for exe- 
cution two or more warrants in distinct matters in bankruptcy, arrange- 
ment, or insolvency, which are or may be executed at the same time, or 
in a continuous journey without returning to Dublin, care shall be taken 
to apportion the travelling and other expenses incurred for the entire 
journey, between the different bankruptcies, arrangements, or insolven- 
Cies, as the case may be, and no duplicate charges shall in any case be 
allowed. 

96. These regulations shall not be construed to prevent the Official 
Assignees, when they see fit, from advancing money to the Messenger 
or assistant Messenger when he undertakes any journey. But credit 
shall not be allowed to the Official Assignees, upon audit of their 
accounts, for any payments save for bills examined, passed, and allowed 
as hereby directed. 


554 General Orders, 1872. 


RATES OF TRAVELLING AND OTHER EXPENSES TO BE ALLOWED TO 
MESSENGERS, ASSISTANT MESSENGERS, AND OTHER PERSONS 
EMPLOYED BY THE OFFICIAL ASSIGNEES IN ANALOGOUS DUTIES. 


97. MES6ENGERS.--First class railway fare; actual expenditure on 
car hire or other conveyance ; fifteen shillings a day for subsistence. 

98. ASSISTANT MESSENGERS.—Second class railway fare; actual 
expenditure on car hire or other conveyance; ten shillings a day for 
time ; ten shillings a day for subsistence. 

99. MAN EMPLOYED BY MESSENGER OR ASSISTANT MESSENGER, 
to assist, when necessary.—Five shillings a day; if left in charge as 
watchman, two shillings and sixpence a day. 

100. PERSONS EMPLOYED BY OFFICIAL ASSIGNEES to hold pos- 
session— 


Ln Dublin, 


From five shillings to seven shillings and sixpence a day, ac- 
cording to circumstances ; if taking stock, ten shillings a day. 
If similarly employed i the country, ten shillings a day, with 
travelling expenses (second class). 
In special cases, under special circumstances, a higher rate of remu- 
neration for stock-taking, or for other services, may be allowed by the 
Registrar. 


AUCTIONEERS’ AND BROKERS’ CHARGES. 


4 s. d. 

101. For conducting a sale before the Court, or in the 
country, including the usual certificate of value 
for upset price and certificate of biddings, . 2 2 0 

Where there are more than three lots, such 
additional charge according to the number of 
the lots may be allowed as the officer shall deem 
reasonable. 

In country sales, an additional fee and travel- 
ling expenses may be allowed when the officer 
shall deem them necessary. 

The auctioneer shall not be entitled to charge 
any fee to the purchaser on any sale other than 
the sale of chattels movable. 

102. On sales of chattels movable, by the assignees or 
trustees, the auctioneer may be allowed out of 
the estate at the rate of 5 per cent. on the 
amount realized up to £100 (in addition to 
auction fees from purchasers), which is to cover 
advertisements and all expenses of sale, unless 
under special circumstances the officer shall 
deem it just that any further allowances for 
such expenses should be allowed. 
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s. d. 
103. For inventory and valuation of bankrupt’s excepted 
articles, ; : : : . O10 6 
to 
I I 0 


104. ,, valuations of goods and chattels, and of estates, 
freehold, leasehold, &c., when necessary, and 
directed by assignees or trustees, such sum as 
will appear to the officer to be a fair remunera- 
tion for the time and trouble of the valuator, in 
each case. 


ACCOUNTANT’S CHARGES. 


105. For investigating and preparing accounts, balance 
sheets, reports, &c. :— 
Principal's time, each day of eight hours, . 2 2 O 


106. 4, Clerk or assistant’s time, each day of eight 
hours, . ‘ : . . O10 0 
Fractional portions of day, when more than to 
one, to be allowed in proportion. 015 oO 
These charges to include stationery and the 
vouching affidavit. 


The items are to be verified by the affidavit of 
the accountant, stating that he was necessarily 
and exclusively occupied for the time specified 
in such investigation and preparation, and that 
the amount charged for his assistant was for the 
time sera and exclusively occupied by the 
assistant in such duty, to the best of accountant’s 
belief. 

And shall also be further vouched in such 
manner as the officer may consider necessary. 

Charges for an accountant shall not be al- 
lowed or paid out of the estate of any bankrupt 
S arranging debtor without an order of the 

ourt. 


ADVERTISEMENTS. 


Advertisements of any proceeding in the 
Court, except in the Dudlin Gazette, shall be 
paid for and allowed on taxation at the rate of 
Is. per line for the first four lines, and 3d. per 
line for every subsequent line—unless the officer 
shall specially allow a larger rate. 

The lines shall consist of nine words. Each 
necessary word in capitals may be counted as 
two words, and necessary spaces may be allowed 
as lines. 
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SHORT-HAND WRITERS. 


107. For taking the notes of the evidence :— 


Kach hour or fraction of an hour sc 
Not to exceed in the day, 


109. ,, The transcript of the notes of evidence, per folio, 


108. 


The transcript is not to be made except spe- 


cially required, but the original note is in all 
cases to be filed in the office of the Court. 


Dated this 20:h day of December, 1872. 
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STEARNE B. MILLER, 
MICHAEL HARRISON, 


Approved, 
O’HAGAN, C. 


Judges 


_ 


GENERAL ORDERS 
Or JuLy 18TH, 1874. 


Ir 1s ORDERED as follows, that is to say :— 


3. All acts, matters, and things directed by the Acts of 
1857 and of 1872, or by the General Orders made in pur- 
suance thereof, or by any order of the Court in any bank- 
ruptcy or arrangement to be performed or done by the 
Chief Registrar, may be performed and done by the Chief 
Clerk in bankruptcy. All sittings directed or appointed to 
be held before the Chief Registrar may be held before the 
Chief Clerk in bankruptcy, and the signing by the Chief 
Clerk in bankruptcy of any certificate of conformity, cer- 
tificate, report, document, or proceeding, summons, writ, 
order, warrant, or other process issued by the Court, or any 
certificate to or draft upon the Bank of Ireland, shall be 
equivalent to the signing thereof by the Chief Registrar. 


Dated this 18th day of July, 1874. 


STEARNE B. MILLER, 
MICHAEL HARRISON, 


Judges of the Court of Bankruptcy in Ireland. 


Approved, 
JOSEPH NAPIER, C.5S. 
WILLIAM BROOKE, C.S. 


INDEX, 


*,° The following abbreviations are used in this Index in order to 
economise space :—A., Assignee; B., Bankrupt; b., bankruptcy ; 
O. A., Official Assignee ; R., Registrar ; and T., Trustee. 


ABATEMENT 
of proceedings in b., none by death of B., 301. 
of suits, none by death or removal of A., 350. 


ABROAD, 
B. going or attempting to go, with property, guilty of felony, 71. 
departing or remaining, to defeat creditors, act of b., 117. 
Every British Court having jurisdiction in b. or nsolvency to 
aid Court on request, 204. 
foreigner not domiciled, going, 298. 


ABSCOND, 
B. about to, may be arrested, 296. 
debtor against whom petition filed, may be arrested if about to, 
295- 


ABSCONDING DEBTOR, 
arrest of, not valid unless debtor served with debtor’s summons, 


arrested, may apply for discharge, 295. 

Court may grant warrant to arrest, 208. 
prison in which to be ludged, 490. 

provisions as to, in Bankruptcy Act, 1872, 208. 


payment or composition by, after arrest, within provision as to 
fraudulent preferences, 208 


warrant to arrest, may be addressed to Messenger, 490. 


ABSCONDING WITH PROPERTY, 
a felony under the Debtors Act, 71. 


ACCOUNTANT, 


appointed by creditors in arrangement, payment of, 410. 
charges of, to be settled by R., 284, 555. 
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ACCOUNTING STATEMENT, 
B. to file ten days before final examination, 302, 522. 
to attend O. A. and vouch items, 523. 
report on, by O. A., £6. 
contents of, 26. 
to be verified, 302, 492. 


ACCOUNTS, 
allowances for preparing, of B., 302. 
cost of taking, where juint and separate, 484. 
distinct, to be kept of joint and separate estate, 483. 
of O. A. to be furnished to creditors’ assignee before final 
dividend, 352, 353. 
to be filed in arrangement case, once in six months, 
407. 
of T., practice as to, 233, §17. 
petitioning debtor to file, ten days before first sitting, 401. 


ACCREDITED AGENT, 
of company, notice of act of b. sufficient to, 291. 


ACTION (and see Suir), 
A., by leave of Court. may commence, prosecute, or defend, 349. 


against B. unless relinquished, plainuff not to be admitted to 
prove, 336. 

against O. A., may in certain cases be stayed, 286, 287. 
B. may maintain for debt in respect of work, 182. 
cases as to restraining under sec. 68 (1872), 195, 204. 
costs of, by assignees, 349. 
‘costs of, where judgment before b., proof for, 334, 335. 
Court may restrain against B., in respect of provable debt, 195. 

member of joint-stock company, 312. 
creditor may proceed with, if petition of b. dismissed, 336. 
does not abate by death of B., 301. 

by death or removal of A., 350. 
evidence in, by or against A., 417. 
Gazette, when evidence i in, by A., #6. 
how T. may sue or be sued, 235. 
in English’Court may be restrained by Court in Ireland, 195. 
joint-stock company, A. of, may maintain to recover debt, 308. 
limitation of, 350. 
Messenger, protection of, against, 385. 
none for priority debt, dividend against A. or T., 230, 263, 353 
partner of B. may be joined with A. as plaintiff, 349. 
may receive part of proceeds of, 26. 
plea in, for anything done in pursuance of Act, 350. 
: when taken against B. after certificate, 304. 

proving debt is election by plaintiff not to proceed in, 336. 
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ACTION— continued. 
relinquished, plaintiff not liable for costs of, 26. 
T. not to commence or prosecute without leave of Court, 516. 
may bring civil bill for debt to B. without leave, 2d. 
warrant for anything done under, requisites before, 385, 386. 


ACTS OF BANKRUPTCY, 
by debtors, classification of, 117, 118. 
by infant, cannot support adjudication, 120, 125. 
by joint-stock company, 307. 
debt to support adjudication must have existed at time of act of 
b., 135. 
married woman not liable to bankrupt law, unless she carry on 
trade separately from her husband, 119. 
notice of, prevents set-off, 324. 
prevents transaction being protected, 386. 
ought to convey specific information, 392. 
to secretary or agent of company is notice to company, 
291. 
to sheriff’s officer is not to creditor, 390. 
proof of act of b. required at sitting to adjudicate, 297. 
public company bound by notice of, to officer, 291. 
though concerted, petition will not be dismissed, 3o1. 
to support adjudication must be within six months, 29. 


Relating to Person of Debtor: 
beginning to keep house, 117, 130, 131—applies to trader only. 
custody, escaping from, 118. 
departing out of Ireland, 117, 130. 
departing from his dwelling-house, 117, 130, 13I1—applies to 
trader only. 
filing declaration of insolvency when complete, 118, 131. 
pauper prisoner, declaration by, 138. 
prison, lying in, after arrest for debt, 118. 
being a trader, 14 days, 26. 
a non-trader, two months, 2d. 
prison escaping from, 118. 
otherwise absenting himself, 117—applies to trader only. 
remaining out of Ireland, 117. 
suffering himself to be outlawed, 117—applies to trader only. 


Relating to Disposition of Property: 
conveyance of all in trust for all his creditors, 117, 122-124. 
fraudulent disposition of all or part, 117, 124-129. 
assignment of substantially the whole property is act of b., 122. 
fraudulent intention must exist on either side, 128. 
how affected by advance at time of assignment, 127. 
what is a fraudulent conveyance, 125-128 (see FRAUDULENT 
PREFERENCE). 
NN 
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Relating to Circumstanoes of Debtor: 


debtors summons, non-payment after, 118. 
act available by petitioning creditor only, 118, 132. 
application to stay does not prevent act of b. from being 

complete (see DEBTOR SUMMONS), 133. 

declaration of insolvency, 118. 
any debtor may file, 466. 
petition of b. by bankrupt eqiuvalent to, 76. 

execution levied against pas seizure and sale of goods for net 
less than £20, 118, 131, 132 (see EXECUTION). 

petition for arrangement, dismissal of, 118 (see ARRANGEMENT). 


what available for adjudication, 
must be within six months, 291. 


ADJOURNMENT, 
by Registrar for decision of Judge, 460. 
Court may adjourn final examination sine die, 302. 
arrangement into public Court, 408. 
of general meeting of creditors, what may be done at, 211, §12. 
of private sitting, debts may be proved at, 512. 


ADJUDICATION OF BANKRUPTCY, 

after composition may be annulled, 226, 305. 

amount of petitioning creditor’s debt, 115. 

annulling on cause shown, 297, 298. 

B. must be noticed before advertisement, 297. 

costs of, and up to appointment of A., 467. 

death of B. after, proceedings not to abate, 3or. 

debt of petitioning creditor should exist at time of act of b., 135. 

debtor may petition for, against himself, 292. 

firm, orders against to be against partners with addition of firm 
name, 469. 

Gazette conclusive evidence of, against B. if not disputed, 417. 

lunatic prisoner for debt, in case of, 141. 

may be on substituted debt, 297. 

not invalid by reason of act of b. prior to petitioning creditor's 
debt, 291. 

of B. jointly with another, accounts, proofs, and costs, 483. 

of non-trading debtor, must be on debt contracted after 6th 
August, 1872, 137. 

practice, 468-471. 


partner, petition for, may be against one or more, 295. 
against second, effect of, 2. 

proceedings for, to be by petition, 291. 

procured by concert, not to be reversed for that cause, 301. 

proofs at sitting to adjudicate, 296, 469. 

service of duplicate on B., 470. 
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ADJUDICATION OF BANKRUPTCY—continued. 
sitting for, matters to be proved, 468, 469. 
showing cause against, proceedings, 297, 470. 
time for B. to oppose may be extended, 36. 
who std petition for, 115, 292. 
within five days, if not obtained, other creditors may proceed, 
293, 470. 


witness may be summoned befure, 296. 


ADMINISTRATRIX, 
goods in order and disposition of, 375. 


ADMIRALTY COURT, 
warrant of, to arrest a ship is “ process,” 399, 420. 


ADVERTISEMENT, 
for sales, to be directed by Chief R., 501. 
inserting without authority is misdemeanour, 428. 
of adjudication of b., 298. 
of allowance of certificate of conformity, 177. 
of days for surrender, 300. 
of declaration of poverty, 138. 
of meeting of creditors to consider offer of composition, 305. 
of public sittings, practice as to, 478. 
of debtor’s summons, may be deemed service on debtor, 465. 
order closing b. may be advertised in Gazette, 231. 
when evidence, 416, 417. 


AFFIDAVIT, 368. 
before whom to be sworn, I13, 419. 
by arranging debtor, of assets, 495. 
verifying petition, 398. 
no fee payable for swearing, 420. 


debtor’s summons, creditors must file, of truth of debt, 143, 463. 
by co-partnership, public officer may make, 
143, 462. 
may be filed, disputing claims in, 463. 
definition of, 458. 
evidence may be taken by, 420. 
fee, none payable for swearing, 40. 
filing, and notice thereof, good cause against conditional order, 
473- 
in genera), requisites of, 480. 
in reply, to be used as Court may allow, 473. 
may be used to support charge or discharge, 474. 
meeting of creditors, that notice of, duly sent, 512. 
not in conformity with rules, not received, 480. 
of assets by arranging debtor, 402, 495. 
of blind and illiterate persons, 480. 
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AFFIDAVIT—continued.' , 
of debtor petitioner, not a prisoner, to show assets, 467. 
of facts to be filed with creditor’s petition, 74. 
to expunge or reduce proof of debt, 514. 

of service of duplicate adjudication, 470. 

summons to surrender and conform, 471. 
proof of debt, may be made by, 314, 502. 

before T., who may make, 513. 
referred to in notice, to be filed before service, 473. 
service of, 472. 
sureties to make, of their sufficiency, 466. 
that debtor is evading service, 464. 


AFFIRMATION (see OaTH). 


AFTER-ACQUIRED PROPERTY, 
before Certificate vests in Assignees, 339. 
in T. cases does not vest after close of b., 231. 


AGENT, 
affidavit of debt may be made by, 513. 
bond fide advances to, protected, 333- 
may vote in choice of assignees, 3338. 
at private arrangement, 406. 
of B. may be ordered to pay money due to B., 385. 
on b. of, proof by owner of goods entrusted to, 333. 


AGREEMENT, 
corrupt, with B. or arranging debtor, penalty for, 207, 427: 490- 
to pay debts barred by certificate, void, 304. 
to withdraw opposition to certificate void, 303. 


AGREEMENT FOR LEASE, 
B. discharged from, in what case, 345. 
election by A. to take or decline, 346. 


ALDERMAN, 
disqualification on becoming B. or arranging, 75, 150. 


ALIEN, 
subject to and may take advantage of b. law, 429. 


ALIMONY, 
proof for, 322. 


ALLOWANCE, 
Court may make to B. for support, 355. 
excepted articles to be received by B. as, 353, 354 
for preparing balance-sheets and accounts, 302. 
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ALLOWANCE—continued. 
may be made to one partner, 355. 
not to B’s. wife without consent of A., 2d. 
of excepted articles, 353. 
to B. for attendance after certificate, 301. 
to B. upon a of estate, 355. 
to persons for discovering concealed property, 350. 
T. may make such as creditors approve, 229. 
upon obtaining certificate, 355. 


AMENDMENTS, 
Court may allow on terms in any proceeding, 490. 


ANNUITY, 
creditors admitted to prove, 329. 
proof by sureties for payment of, 327. 
value of, may be proved, 329. 
to be ascertained by Court, 329. 


ANNULLING ADJUDICATION, 
after composition, 227, 305. 
Court may refuse to annul, if offer of composition not reason- 
able, 227. 


gives B. no claim against persons who have paid debts to A., 350. 
on cause shown, 298. 


order may be annulled for fraud, 227. 


APPAREL 
of B. not to be seized, 288. 


APPARENT OWNERSHIP (see ORDER AND DISPOSITION), 360- 
378. 


APPEAL, 


to House of Lords from Court of, 283. 
where none lies, 283. 


From Order and Deoision of Court: 
costs of, 280. 
decisions as to practice, 281, 282. 
every order and decision liable to, 280. 
exceptions to rule, 283. 
evidence in, 282. 
time for entering, 26. 


From Decision of Chairman: 


by any person dissatisfied with decision, 210. 
tules concerning, 499. 


From Trustee: 


B. or any person aggrieved may, 215. 
by creditor as to proof, 228, §14. 
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APPOINTMENT OF ASSIGNEES, 
how made, 338, 479. 
certificate of, to be registered, 344. 
what passes by, 339-344. 


APPRENTICESHIP, 
fee, Court may order repayment of, 324, 405. 
indentures of, discharged by b. of master, 324. 


ARBITRATION, 
A. by leave of Court may submit differences to, 349. 
reference to, to be made rule of Court, 350. 
T., with sanction of Committee of Inspection, may refer disputes 
to, 226. 


ARRANGEMENT, 
account to be filed, 497. 
Act of 1857, Sections concerning, 397-415. 
of 1872, Sections concerning, 184-190. 
agent, authorized, may vote in, 406, 
certificate in, form of, 240. 
consent of surety to be filed, 497. 
costs of writs, in cases of, 399. 
debts proved, may be expunged, 498. 
debtor unable to meet engagements, may petition for, 397. 
priority debts in, as in b., 262. , 
proof of debts in, to be as in b., 402, 497. 
rules concerning, 495-498. 
special sitting to be called if difficulties arise, 407. 
notice of, to state circumstances, 497. 
verified accounts to be produced by O. A., 407. 
witnesses, Court may examine at private sittings, 402. 


Arranging Debtor, 
absconding with property, guilty of felony, 71. 
account to be statement of affairs, 496. 
need not be verified before first sitting, 2. 
certificate of confirmation of agreement to be given to, 404. 
protection to be endorsed on, #6. 
ge may be given to, when resolution carried into effect, 
180. 
to operate as certificate of conformity, 2. 
Court may direct estate of, to be possessed by O. A., 400. 
Court may order property to revest in, 190 
estate of, to vest in O. A. after confirmation, if resolution so 
require, 406. 
examination of, 401. 
if adjudged B., proof of debts may be expunged, 498. 
carriage of proceedings, 26. 
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A RRANGEMENT—continued. 
if a minor, Court cannot act, 398. 
in custody for debt, Court may order release of, 398. 
not if debt contracted by fraud, or of judgment in certain 
cases, 26. 
may be adjudged B., 
"if affidavit of assets wilfully untrue, 408. 
if full disclosure not made therein, 26. 
if proposal not assented to at first sitting, 2d. 
if proposal not bond fide, tb. 
if proposal not reasonable, 2. 
if within three months he has assigned effects, &c., not in due 
course, 26. 
or voluntarily allowed goods to be taken in execution, 26. 
may be examined touching statement, 402. 
order to revest property in, may be registered, 190. 
person and property of, may be protected from process, 398. 
petition of, may be dismissed, 
if he do not attend sittings of Court, 408. 
file statement, 26. 
obey order of Court, 20. 
preliminary meeting to call, 496. 
Preferential Payments Act applies to, 262. 
priority, creditor abandons if he vote for arrangement, 2. 
protection may be renewed, 398. 
revesting of estate of, in, 190. 
surety, verified consent in writing to be filed before first sitting, 


497- 
to attend first meeting and verify statement, 402. 
to call preliminary meeting of creditors, 496. 
to file fall accounts of his debts, estates, and effects, 401. 
to lodge money, bills, and £5 for expenses, 496 
to lodge Statement of Affairs ten days before first sitting, 4oI. 
to make affidavit of assets and liabilities, 495. 
to set forth proposal for payment or compromise, 401. 
voluntarily suffering execution to be adjudged B., 408. 
when to apply for certificate, 498. 


Creditors, 


agent of, entitled to vote, 406. 
may be examined on oath by Court, 402. 
notice of sittings, how given to, 496. 
second sitting, to all not present at first, 402. 
special meetings, 407. 
penalty on, for making corrupt agreement with debtor, 206. 
freliminary meeting of, notice to, 496. 
i of, not effected by release of arranging debtor from prison, 
398. 
secured, to value security before voting, 185. 
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ARRANGEMENT—continued. 
three-fifths in number and value must assent to proposal, 402, 


404. 
to prove debts at private sittings, as in b., 402, 497. 
who had notice, bound by arrangement, 404. 


Proceedings for : 


account to be filed ten days before private sitting, 406. 
shall be statement of affairs, 496. 
affidavit of assets must support petition, 495. 
in case of partnership, 496. 
certificate may be granted, to operate as certificate of conformity, 
1 
form of, 240. 
application for, when to be made, 498. 
commenced by petition, 397. 
debtor must attend private sittings, 402. 
may be adjourned into b., 48. 
preliminary meeting to be called within one week after protec- 
tion, 496. 
debtor must attend, 26. 
four days’ notice of, to creditor, #3. 
protection of debtor from arrest, 398. 
requisites of petition for, 2. 


ARRANGEMENT, DEEDS OF (see Degps oF ARRANGEMENT 
Act). 


ARREST (sce IMPRISONMENT), 

B. about to quit Ireland liable to, 295. 

after ee a obtained, free from, 304. 
Court may issue warrant to arrest B. keeping out of the way, 

295. 

debtor, after debtor’s sum- 
mons granted, 208. 
for certain defaults under Debtors Act, 59-64. 
of debtor not valid unless served with debtor’s summons, 208. 
of defendant about to quit Ireland, 65. 
of witness refusing to attend, 357. 
protection from, of B., 304. 
of arranging debtor, 398. 

upon mesne process, in actions to recover debts, 65. 


ASSETS, 
affidavit of, in arrangement, 401, 495. 
affidavit of, debtor petitioner, not being prisoner, to file, 468. 
where petition for arrangement by partner, 496. 
petitioning debtor, not a prisoner, must have £50 at least, 468. 
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ASSIGNEES, 

accounts of, Court may audit at public sitting, 351. 
action against, limitation of, 350. : 

does not abate by death or removal of, 24. 

may institute or defend, by leave of Court, 349. 

none against for dividend, 353. 

none against for priority debt, 263. 
allowances may be made by, to persons discovering property, 

350. 
arbitration, may with leave refer differences to, 349. 
are subject to order of Court, 348. 
certificate of appointment of, when to be registered, 344, 345. 
composition on debt due to B., may take, 349. 
conditional estate of B. may be redeemed by, 348. 
contract for sale, may be compelled to elect as to, 346. 
conveyance, may compel B. to join in, 348. 
Court may summon and examine, 24. 
crop, to deal with only as B. might, 345. 
debtor failing to inform that false debt proved, guilty of mis- 
demeanour, 60. 
debts outstanding, may be sold by, 352. 
disclaimer of onerous property by, 216, 224. 
limitation of time for, 224. 
dividend, remedy against, for refusal to pay, 353- 
duties of, in relation to, 7d. 
election by, as to land or lease of B., 346. 
land or lease of B., Court may order to elect as to taking, 26. 
election by, to take, frees B. from covenants, 
1b 


tb. 

manager of estate, may appoint B., 348. 

may sue for money forfeited under Act, 429. 

of joint-stock company may maintain action, 308. 

partner of B. may be joined by, in suit, 349. 

penalties, may recover against creditors making corrupt agree- 
ments, 206 

personal estate of B. vests in, 339-342. 7 

power vested in B. may be executed by, 347. 

property in reputed ownership of B. does not pass to, without an 
order to sell, 371, 372. 

real estate of B. vests in, 343, 344. 

recovery by, of estate or debt, discharges debtor, 350. 

reporting bankrupt guilty of offence under Debtors Act, Court 
may order to prosecute, 73. 

what settlements and conveyances void against, 157, 162. 


Creditor’s Assignee: 


accounts between O. A. and estate to be furnished by, 352, 353. 
ent may vote in choice of, 338. 
all creditors may vote in choice of, #4. 
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ASSIGNEES—rontinued. 
appointment of, provision as to, 338. 
becoming B. to be removed, 493, 494. 
choice of, to be by major part in value, of creditors, 338. 
death of, successor how appointed, 494. 
delay in proceedings, may bring before Court, 532. 
general superintendence over proceedings to be exercised by, 26. 
joint creditor may prove for purpose of voting for, 338. 
money of B. not to be retained by, 493. 
to be kept in bank to credit of, and of O. A., 283. 
to lodge in bank, or transmit to O. A., 493. 
public sitting for choice of, 479. 
release of O. A. does not exonerate from his duty, 532. 
retaining money to pay £20 per cent. thereon, 493. 
solicitor, may appoint or remove, 286. 
to be appointed by forthwith, 493. 
successor of, may be appointed on removal or death, 494. 
unfit person may be rejected or removed by Court, 338. 
when to be chosen, 493. 


Official Assignee: 


action against, may be stayed, 286. 
affidavits for proof of debt may be sent to, §02. 
to make list of, 503. 
to be returned to creditor if unsutis- 
factory, 502. 
appointment of, 285. 
to be entered of record, 528. 
in arrangement matters, 344. 
attorney not to interfere in appointment of, by creditors’ A. 286. 
books to be kept by, 529. 
death or bankruptcy of surety of, to be reported on pain of 
dismissal, 528. 
debts to estate of B., to make out list of, 503. 
dividend, duties of, as to payment of, 505-507. 
duties of, generally, 285. 
estate of B., real and personal, to be possessed and received 
alone by, 285. 
divested out of, by certificate of appointment of 
T., 214. 
to take possession of, on nomination, §00. 
when to dispose of, 2d. 
in lands not to be sold without order of Court, #2. 
of arranging debtor, to vest in, if resolution so requires, 406. 
investment of money by, 530. 
may be indemnified for damages out of unclaimed dividends, 207. 
Messenger to follow instructions of, 286. 
moneys of B., to pay into Bank of Ireland, 285. 
money of creditor who cannot be found may be lodged with, 524. 
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ASSIGNEES—-continued. 
- money in bank, how to be drawn, 531. 
motions involving payment of money, notice to be served on, 472. 
nomination to, to be entered in petition book, $29 
not liable for acts done in execution of duty, 286. 
not to engage in trade or business, 529. 
notice of nomination of, to be sent by, to B., 26. 
notice of second sitting by, in arrangement, 497. 
partnership, in cases of, to keep joint and separate account, 530. 
perishable goods of B., may dispose of, ao 
proceedings against, may be set aside, 286, 287. 
remuneration of, 287. 
for services, before T. appointed, 214. 
report respecting the b., to make at final examination, §22. 
at meeting for certificate, §23- 
retaining funds, penalty for, 426. 
returns to Parliament, 257. 
sale of estate of B., to confer with creditors’ A., as to, 501. 
security of, 285, 528. 
sole A. till creditors’ A. appointed, 286. 
solicitor, not to interfere in appointment of, by creditors’ A., 35. 
statement of affairs of B., to examine, 529. 
to be trustee, upon release of T., 517. 
T. may convey estate of B. to, 26. 
verified statement to be annually lodged, 532. 


ASSIGNMENT (and seé VOLUNTARY SETTLEMENT), 
deed of, evidence of act of b., though not stamped, 123. 
notice of execution of, is notice of act of b., 124. 


ATTACHMENT (and see DEBTORS ACT), 
goods of B. under, to be delivered up, 385. 
writ of, against T. or solicitor, 81. 


ATTACHMENT OF DEBTS (and see GARNISHEE), 
dividend cannot be attached, 190, 230. 
surplus of B.’s estate is not a debt which can be attached, #4. 
whether it is a ‘‘ security,”’ 103, 104. 


ATTORNEY (see SOLICITOR). 


AUCTIONEER, 
charges of, to be settled by R., 284, 491, 554. 
interference with, to depreciate sale is contempt of Court, 285, 
is an officer of Court, 7d. 
O. A. to appoint, 501. 
T. being, not to sell property without consent of committee, 516. 


AUDIT. 
account to be delivered to Court for, 351. 
dividend and, may be at same sitting, 352. 
notice of sitting for, 351, 479. 
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AUTHORITY TO VOTE, 
at choice of A., to be in writing, 338. 
at meetings for composition after b., to be in writing, 305- 
extent of, 479. 
for or against arrangement, to be in writing, 406. 


BAILMENTS (see HIRE AND SALE SYSTEM). 


BALANCE-SHEET (see BANKRUPT’S STATEMENT), 
allowance may be made for preparing, 302. 
B. to prepare, 1. 
how prepared in prison, #6. 
to be verified, 302, 492. 


BANK (see Joint-STocK COMPANY). 


BANKRUPT, 
about to quit Ireland liable to arrest, 295. 
act of b. concerted with, does not invalidate petition, 301. 
adjudication, person adjudged may show cause against, 297. 
advertisement of, may consent to, 300. 
after filing notice to show cause, entitled to copy of proceedings, 
470. 
agent of, may be ordered to deliver moneys, &c., to A., 385. 
aggrieved by act of T. may complain to Court, 215. 
all debtors liable to become, 114. 
allowance to, 301, 353- 
by T., 229. 
appropriation of portion of salary of, 157. 
assignee becoming, to be removed, 493. 
balance-sheet to be prepared by, 302. 
books to be delivered by, to assignee, 300. 
certiticate, when entitled to, 175-177. 
effect of, 176-184. 
form of, 240. 
in T. cases how obtained, 176, §24. 
notice of application for, in ordinary cases, §23. 
to date from day it is granted, 26. 
conforming after arrest, 302. 
conveyance, may be compelled to join in, 348. 
conveyance by B. in insolvent circumstances, power of Court 
over, 378. 
Court may make order for transfer of stock of, 381. 
death of, Court may proceed notwithstanding, 361. 
debt discharged by certificate, not liable on, 304. 
due to, A. may take composition on, 349. 


disabilities of: 


cannot be T., or member of Committee of Inspection, 235, 236. 
sustain bill in equity, before certificate, 181. 
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BANKRU PT— continued. 

to sue, not personal, but relates to property, 182. 

where Justice of Peace, 75, 150. 

where member of House of Commons, 150. 

Municipal Corporation, 75, 150. 
earnings of, 231, 342. 
estate of, paying 20s. in pound, surplus goes to B., 356. 
vests in A., 339-344. 
in T. on certificate of appointment, 214. 

examination of, may be adjourned sane dre, 302. 
excepted articles allowed to, 353. 
fraudulent preference by, three months before b. void, 162. 
free from arrest after certificate, 304. 
furniture of, not to be sold without order of Court, 354. 
goods of, under attachment, to be delivered up, 385. 
in prison, to be attended with books, 303. 
keeping out of way may be arrested, 296. 
land or lease of, Court may order A. to elect as to taking, 346. 
lien, no person to have on books of, 515. 
manager of estate, may be appointed, 348. 
may be examined on oath, 356. 
may petition against himself, 292. 
must prosecute petition against himself within 14 days, 296. 
messenger may seize body or property, 288, 289. 
notice of nomination of O. A. to be sent to, 529. 
not aiding T. guilty of contempt, 215. 
not liable upon promise to pay debt discharged by certificate, 304. 
partner of, may be joined in suit with A., 349. 
power vested in, may be executed by A., 347. 
protection of, from arrest, 304. 
salary, Xc., of, applicable to creditors, 157. 
security to creditors to forbear opposition to certificate, void, 303. 
status of uncertificated, 180-184. 
surplus estate to belong to, 356. 
surrender of, sittings for, to be appointed, 300. 
to be summoned to surrender and conform, 471. 
wife of, may be examined, 356. 


BANKRUPTCY, 
acts of (see ACTS OF BANKRUPTCY). 
proceedings in, do not abate by death of B.., 301. 


BANKRUPTCY, CLOSE OF, 
after, Court may release T., 232. 
copy of order in Gaszetfe, conclusive evidence of, 231. 
Court may order, when property of B. realized, 26. 
duty of T. upon, 517. 
as to unclaimed dividends, 232. 
T. may be released upon, 20. 
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BANKRUPTCY, COURT OF, 
jurisdiction of, 274. 
arises on filing petition, 291. 
persons disobeying orders of, may be committed, 427. 
power of, to fine, &c., 279. 
to enforce orders, 280. 


BANKRUPTCY PETITION, 
practice as to, 466, 467. 


BANKRUPT’S STATEMENT OF AFFAIRS, 
creditors in, who have not proved, to have notice of sitting for 
proof of debts, 478. 
duplicate to be lodged, 493. 
to be filed before choice of A., 492. 
to contain rental of B. entitled to lands, 493. 


BILL OF SALE, 
Act of 1879, 430. 
Act of 1883, 441. 
cases in reference to, 373-378. 
parol agreement to give dues not require registration, 378. 
rights and priorities of holders of, zsfer se, 364. 
summary of Acts, 373- 


BILLS OF EXCHANGE, 
attached to proof of debt to be sent back if proof rejected, 502. 
credit given to B. on, may be proved for, 326. 
must be produced when proving by creditor who holds as 
security, 482. 
O. A. to deliver to Bank of Ireland, 285. 
O. A. to specify in lists of proofs, those produced, 503. 
on which proof founded to be exhibited to O. A., 2. 
to be produced to O. A. before payment of dividend, 506. 


BLIND PERSON, 
affidavit of, 480. 


BOND, 
notice of sureties proposed in, to be given, 466. 
security of Guarantee Association in lieu of, 75. 
or money lodged, #4, 
when required, to be in form of, 23, 
to be executed in presence of R., #6, 


BOOK DEBTS, 
Court may order sale of, 352. 


BOOKS, 
what to be kept by Official Assignee, 529 
. by Chief Registrar, 520. 
by Trustee, 2. 
in office of Court, 526. 
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BOOKS OF BANKRUPT, 
B. to deliver up to O. A., after adjudication, 300. 
B. prisoners to be attended with, 303. 
no person entitled to lien on, §15. 
penalty on B, or arranging debtor destroying or falsifying, 69. 
preventing production of, #0. 
member of LB. Company destroying, &c., 424. 


BOOKS OF TRUSTEE, 
audit of, 521. 
creditors may inspect, 216. 
inspection by Committee of Inspection, 520. 
what to be kept, 216, 520. 


BOTTOMRY BOND. 
obligee in, admitted to prove his demand, 328. 


BOVILL’S ACT, 318. 
repealed by Partnership Act, 1890, 318. 


BREACH OF TRUST, 
debts incurred by, certificate does not release from, 178. 
injunction will not be granted to restrain proceedings concerning, 


198. 
proof of debts, where, 316. 


BRITISH COURT, 
every, having jurisdiction in b, to aid Court on request, 204. 


CALLS, 
power of Court to make, 311. 


CAUSE, 
against adjudication of B., 297, 470. 
notice, requisites of, 470. 
against conditional order, practice, 473. | 


CERTIFICATE (and see CERTIFICATE OF CONFORMITY), 
of appointment of A. to be registered, 344. 
deemed conveyance of lands of B., 345. 


CERTIFICATE OF CONFORMITY, 
action against B. after obtaining, plea to, 178, 304. 
agreement to withdraw opposition to, void, 303. 
application for, within three years after final examination, 181. 
during three years after b., practice, 524. 
if less than Ios. in pound paid, 175, 523. 
R. arrested after obtaining, entitled to discharge, 304. 
B. not liable on promise to pay debt discharged by, 24. 
contract to forbear opposition to, void, 303. 
creditor corruptly assenting to, penalty on, 206. 
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CERTIFICATE OF CONFORMITY—continued. 
effect of, 178. 
evidence of b. and validity of proceedings, 304. 
form of, 177, 239. 
registrar to examine and sign before judge signs, 461. 
vexatious litigation may be inquired into at meeting for, 177. 


In Arrangement matters: 


form of, 240. 
R. to report before application made for, 498. 


In Trustee cases: 
conditions on which granted, 175, 176. 
meeting to obtain creditors’ assent, §24. 
mettod and time of applying for, 26. 
notice of allowance of, to be gazetted, 177. 
order relating to, not subject to appeal to House of Lords, 283. 
partner of B. not released by, 180. 
Registrar to examine and sign, 461. 
status of B. not obtaining, 180-184 (see STATUS OF UNCERTIFI- 
CATED Bb.) 
time for delivering to B., 516. 


Bankrupt may apply for, 
after passing final examination, 175. 
pending winding up with consent of creditors, 76. 


when b. wound up by T., 176. 


Conditions on which granted, 
in b. before Court, 175. 
wound up by T., 176. 


Court may suspend or withhold, 
if full disclosure not made, 175. 
if prosecution under Debtors Act commenced, 176. 


Releases B. from all Debts except 
incurred by breach of trust, 178. 
fraud, 26. 
in connection with revenue offences, 76. 


to Crown, 76. 
whereof he has obtained forbearance Ly fraud, 24. 


CERTIFICATE TO TRUSTEE, 
conclusive evidence of appointment, 213. 
divests estate of B. out of O. A., 214. 
when Court is to give, 26. 
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CHAIRMAN, 
appeal from decision of, 210. 
creditor or debtor may apply to refer proceedings to, 209. 
Jurisdiction of, in bankruptcy, 26 
Rules and Orders of, 92 (see DEBTORS ACT, IRELAND, 1872). 
to appoint time for hearing proceedings in b., 210. 


CHANCERY, COURT OF, 
General Order of, 78 (see DEBTORS ACT (IRELAND), 1872). 


CHARGE (see LIEN). 


CHARGE AND DISCHARGE, 
A. or T. may file to recover penalty for corrupt compromise, 491. 
charge to be filed and notice given, 474. 
by mortgagee, 476. 

discharge when to be filed, 474. 

to charge of mortgagee, 476. 

notice of, 474. 
documents, production of, at hearing, 474, 475. 
evidence to support, 7. 
how set down for hearing, 474. 
mortgagee or person having lien, what charge of, shall set forth, 


476. 


practice in proceedings by, 473-476. 
not to be verified, 474. 


CHARGING ORDER, 
not a ‘transaction ” within s. 328 (1857), 389. 


CHATTELS OF BANKRUPT, 
movables, to be sold by auction or tender, 500. 
perishable, O. A. may forthwith sell, 26. 


CHIEF REGISTRAR (see REGISTRAR). 


CHOSES IN ACTION, 
notice of assignment of, 361-363. 


CLERK 
may prove for four months’ salary, not exceeding £50, 261. 


CLERK OF THE PEACE, 
in cases sent to Chairman, petition, &c., to be sent to, 210. 
proceedings to be returned by, to Court, 26. 
return of days for holding Quarter Sessions to be made by, 24. 


CLOSE OF. BANKRUPTCY, 231. 
OO 
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COGNOVIT ACTIONEM, 
cases in which void, 394. 
invalid unless made in presence of attorney, 76. 
void unless filed within 21 days, 395. 


COLLECTOR-GENERAL OF RATES, 
right of, to take proceedings in b., 156. 


COMMISSION, 
goods entrusted to B. to sell on, 333. 


COMMITMENT, 
debtors arrested under warrant, where to be detained, 490. 
Registrar or Chief Clerk has not power of, 284. 


COMMITTAL TO PRISON FOR DEBTS, 
does not satisfy or extinguish the debt, 60. 
for not more than six weeks or until payment, 59. 
General Order of Court of Chancery, 78 (see DeBTors ACT). 
Orders of Common Law Courts, 87 (see DesTors ACT)- 
jurisdiction, restrictions upon, §9, 60. 
Judge in Chamber may exercise, 59, 60. 

power of, conferred on Courts, §9. 

roofs required by Act, 20. 
Rules of Chairmen of Quarter Sessions, 92 (see DEBTORS ACT). 

under Employers and Workmen Act, 97. 

to what prison, 60. 


COMMITTEE OF INSPECTION, 
continuing members may act, notwithstanding vacancy, 235. 
defect in election of, not to vitiate bond fide acts, 236. 
dividend, shall determine concerning, 215, 229, 230. 
how appointed, 211. 
may appoint T. when creditors so determine, #6. 
member of, becoming B. vacates office, 236. 
may be removed by creditors’ resolution, 234. 
may call meeting of creditors, 26. 
may resign by notice in writing, 26. 
not to exceed five in number, 211. 
powers of T. subject to sanction of, 225. 
qualification of, 211. 
quorum at meetings of, creditors may fix, 235, 517. 
regulations as to, 234. 
removal of member of, 235. 
solicitor not to be employed by T. without sanction of, 227. 
T. to call meeting of, quarterly at least, 215. 
T. may call special meetings of, 2. 
vacancy in, creditors may fill, 235. 
where none appointed, Court to have powers of, 236. 
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COMPANY (and see JOINT-STOCK COMPANY), 
accredited agent of, notice of act of b. sufficient to, 291. 
assignees of, may maintain action to recover debt, 308. 
Court may stay proceedings against member of, 312. 
under Companies Act, 1862, not to be adjudged B., 148. 
under Joint-Stock Companies Act, 1856, not to be adjudged B., 


314. 


COMPOSITION (and see COMPOSITION AFTER BANKRUPTCY), 
creditor corruptly agreeing to accept offer of, penalty un, 206. 
offered by bankrupt, T. may accept, 226. 


COMPOSITION AFTER BANKRUPTCY, 
adjudication, when annulled, 305, 495. 
not to be annulled if offer not reasonable, 184. 

assents not to be obtained by undue means, 306. 
authorized agent may vote at mecting for, 305. 
B. with consent of three-fifths of creditors may make, 28. 
Court may refuse to annul adjudication, 184. 
creditor accepting gratuity or higher offer, penalty on, 306. 

below £20 not counted in number, but computed in 

value, 26. 

bound to accept, proof of debts of, 494. 
debts proved may be expunged, if not accepted, 495. 
meetings, first and second, to be before Court, 494. 

debts may be proved at, 494. 
notices of meetings, how served, 305, 494. 
offer of, may be modified, with leave of Court, 494. 
priority debts in, as in b., 262. 
proof of debts, both meetings shall be sitting for, 2d. 
sittings for, before Chief R., 26. 

requisites of Gazette notice, #6. 
statement of affairs of B. when to be filed, 26. 
to be paid before b. annulled, 495. 


in Trustee cases, 
adjudication may be annulled by Court, 226. 
approval of Court, conclusive as to validity of, 227. 
binding on all creditors, 26. 
Court may annul adjudication if it approve, #4. 
must be sanctioned by special resolution, 226. 
provisions of, may be enforced by Court, 227. 


CONDITIONAL ESTATES, 
granted by B. may be redeemed, 348. 


CONDITIONAL ORDER, 
cause against, how shown, 473. 
discharged if cause shown, unless notice to make absolute, #6. 
service of, 20. 
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CONDUCT OF BANKRUPT, 214. 


CONDUCT OF TRUSTEE, 
Chief R. to take cognizance of, 215, 521. 


CONSENT OF SURETY IN ARRANGEMENTS, 
how executed, 497. 
must be filed before joint sitting, £3. 


CONTEMPT OF COURT, 
B. guilty of, if he fail to aid, or withhold property from T., 214,215. 
disobedience of orders as to composition is, 227. 
of order of Court subjects to penalty of, 427. 
forcibly taking goods from receiver is, 203. 
interference with Court auctioneer is, 285. 
person not an attorney practising as, guilty of, 423. 
selling goods after notice of petition in b. is, 201. 
solicitor inducing receiver to permit B. to carry on his business, 
guilty of, 203, 204. 
T. failing to transmit accounts, commits, 233. 


CONTINGENT DEBT, 
Court is to set value upon, 330, 331. 
estimate of, to be made by T., 228. 
person aggrieved by, may appeal to Court, #. 
in the nature of unliquidated damages, proof for, 150, I5!. 
when provable, 330. 
will not support petition for adjudication, 119, 135- 


CONTINGENT LIABILITY OF BANKRUPT, 
when provable, 330, 331. 


CONTRACT, 
A. or T. may disclaim, if unprofitable, 216. 
from date of disclaimer to be determined, 217. 
liability of B. on, may be assessed by jury and proved for, 150. 
person injured by disclaimer of, may prove for loss, 217. 
to induce creditor to forbear opposition void, 303. 
with B. without notice of act of b. valid, if bond fide, 386. 


CONTRACTS, DISTINCT, 154. 
proofs may be made against properties respectively liable, 154- 
there must be distinct estates or no double proof, 155. 


CONTRACTS, UNPROFITABLE, 
of B. may be disclaimed, 216. 
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CONVEYANCE (see VOLUNTARY SETTLEMENT), 
B. may be ordered to join in, 348. 
certificate of appointment of T. deemed, 235. 
property of B. passes from T. to T. without, 2d. 
T., if required, to convey to O. A. remaining estate of B., 517. 


COPYHOLD LANDS OF BANKRUPT, 
Court may sell for benefit of creditors, 397. 
enrolment of sale of, 26. 
vendees of, to compound for fines, éd. 


CORRUPT AGREEMENTS WITH CREDITORS, 
proceedings to recover penalty for, 490. 
treble value of consideration for, to be recovered, 206. 


COSTS, : 

bill of, referred to, to be taxed by R., 284. 

Court may award such as it deems just, 424. 

Court may refuse to allow payment of, even after taxation, 284. 

debtor to estate of B. may be ordered to pay, 359. 

effect of certificate in discharging B. from, 178. 

in discretion of Court, 491. 

judgment creditor of B. may prove for, 334, 335. 

Jurisdiction of Court as to, 424, 491. 

of application for dividend, 353. 

of joint and separate estates, how met, 484. 

of judgment obtained after b., but before certificate, 179. 

of persons summoned, O. A. may be ordered to pay, 359. 

of petitioning creditor, 301. 

of proof of debt, how borne, 503, 514. 

of receiver, 468. 

of writs in arrangement cases, 399. 

proof for, of judgment before b., 334, 335- 

proof may be expunged with, 337. 

order for, may be enforced by execution, 491. 

recoverable as costs awarded by rule of High Court, 2. 

scale of solicitors’, 545. 

taxation of, subject to review by Court, 284. 

where person summoned was member of joint-stock company, 
310. 


COSTS, SECURITY FOR, 
B. uncertificated, must give in Probate Division, 182. 
creditor out of jurisdiction proving debt not bound to give, 333. 


COUNSEL, 
Chief R. may direct statement of title to be settled by, 502. 


COUNTY COURT (see CHAIRMAN). 
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COURT, 
amendments, may allow on terms, 490. 
change in title of, 270. 
definition of, 277. 
delegation of powers of, III, 459. 
may be exercised in, pending proceedings. #4. 
jurisdiction of, 279. 
may fine, suspend, or remove officers, 279, 280. 
offices of, when opened, 526. 
order of, how enforced, 280. 
writ to enforce, 26. 
orders of, of same force as judgments or decrees, 280. 
proceedings of, to remain of record in, 461. 
rules by whom to be made, 273. 
when to sit, 278. 


CREDITOR HOLDING SECURITY (see SEcurED CREDITOR). 


CREDITORS (and see PETITIONING CREDITOR), 
all may vote in choice of A., 338. 
definition of, 278. 
dividend cheques may be posted to, at risk of, 518. 
entitled to copy of accounts of O. A,, 
for £20 or more may obtain debtor’s summons, 118. 
in arrangement cases, may be examined, 401. 
not bound without notice, 404. 
proof by, 402. 
requisite majority, 2d. 
in composition after b. bound by statutable majority, 305. 
majority in composition after b., 2. 
proof of debts by, in b. (see PROOF OF DESTS), 314. 
residing at a distance, provision as to dividends, 230. 


CREDITOR’S ASSIGNEE, 
adjudged bankrupt, stands removed, 494. 
chosen and appointed at first public sitting, 493. 
filing petition for arrangement stands removed, 494. 
forthwith to appoint solicitor, 7. 
money not to be retained by, 73. 


CROPS, 
A. not to take, save as B. could, 345. 


CROWN, DEBT TO, &c., ” 
certificate of conformity does not discharge bankrupt from, 178: 
defendant, at suit of Crown, liable to arrest, 54. 
how bankrupt released from, 178. 
is preferential debt, 7d. 
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CUSTOM OF TRADE, 
lien on goods by, 105-107, 366-369. 
may exclude reputation of ownership, 368. 


DAMAGES, 
arising out of appointment of receiver, Court may decide on, 468. 
from disclaimer of onerous property may be proved for, 
217. 
assessed by Jury or Court, provable as debt, 150-151. 
unliquidated, jury or Court may assess, 26. 


DEATH 
of A., suits do not abate, 350. 
of B., proceedings do not abate, 301. 
of member of Committee of Inspection, vacancy how filled, 234. 
of T., creditors may determine remuneration for services, 516. 
vacancy how filled, 234. 


DEBT, 
agent may make affidavit of, §13. 
balance of, how enforced against uncertificated B., 180-184. 
contingent, may be proved for, 330-333. 
contracted before Debtors Act, 1872, interpretation of, 252. 

after Debtors Act, 1872, interpretation of, 51. 

definition of, in Debtors Act, 51, 52. 
forfeiture of, for accepting higher composition, 306. 
incurred by fraud, liability of debtor, 73, 178. 
interest on, when provable, 334. 
not extinguished by committal under Debtors Act, 60. 
not justly due, proof of, may be expunged, 337, 495, 498, 514. 
not released if forbearance procured by fraud, 178. 


of petitioning creditor, 
amount of, II§. 
forfeited for receiving more than share, 427. 
must be a liquidated sum, II9, 135. 
not secured, unless security given up or valued, 119. 
of debtor not trader must be contracted after 6th August, 
1872, 135. 

of B., surety for, may prove after paying, 327. 

paid to A. cannot be recovered by B. after adjudication annulled, 
350- 

proving, is election not to proceed with action, 336. 

payment or security for, after arrest not exempt from fraudulent 
preference clause, 208. 

to B. and partner, A. may sue for by leave of Court, 349, 

to B.’s estate, A. may take composition for, 76. 

to Crown, certificate does not release from, 178. 

undisputed may be admitted as proved, 322. 

will not support adjudication against non-trader if contracted 
before the passing of the Act, 135. 
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DEBTOR, 
arrest of, after service of summons, 208. 
arrested on warrant for absconding may apply for discharge, 295. 
distinction between, and trader abolished, 114. 
may petition for adjudication against himself, 292. 
not prisoner, must file affidavit of assets with petition, 467, 468. 
sequestration against property of, 66. 


DEBTORS ACT (IRELAND), 1872, 51-77. 


General Orders of Court of Chancery, 78. 
abrogation of 129th G. O., 1867, 79. 
application to commit to prison, 81, 82. 
Court may adjourn, 82. 
does not suspend other remedies, 
tb. 
further evidence may be required, 
th. 
inquiry in chambers may be 
directed, 2d, 
practice, 26. 
to be made on notice, 26. 
attachment, when granted by Court ex parte, 81. 
Court may require notice to be given, 74. 
writ of (see WRIT OF ATTACHMENT). 
certificate, on payment person committed entitled to, 83. 
form of, 86. 
charges of solicitor, 84. 
Clerk of Records and Writs may issue writ of sequestration, 80. 
to endorse orders of committal, 83. 
committal, order for, copies of, may be delivered to different 
sheriffs, 2. 
Clerk of Records and Writs to endorse, 2. 
fees to sheriff on, 26. 
forms of, 86. 
may direct payment of sum for costs, 82. 
sheriff to endorse date of arrest on, 83. 
costs, payment of sum may be directed in committal order, 82. 
decree directing solicitor of T. to make payment, what to state, 
81. 
requiring act other than payment, how enforced, 8o. 
payment of money or costs, how enforced, 81. 
to state time within which act to be done, 26. 
fees of Court, 84. 
to sheriff or other officer, executing order of committal, 83. 
form of subpcena for costs, variation of, 78. 
forms under, 86. 
indorsement on decrees and orders, what to state, 79. 
instalments, committal may provide for payment by, 82. 
unpaid may be enforced by attachment, 84. 
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DEBTORS ACT (IRELAND), 1872—continued. 
interpretation in G. O., 1867, applicable to, 2. 
memorandum to be endorsed on decree, 79. 
remedies not extinguished by applying for order for committal, 
82, 83, 
sequestration (see WRIT OF SEQUESTRATION). 
sheriff to endorse date of arrest on order for committal, 83. 
to return order endorsed, 26. 
Solicitor, order against, how enforced, 81. 
solicitors’ charges, same as in proceedings of like nature, 84. 
time, decree requiring act to be done to state within what, 78. 
trustee, order against, how enforced, 96. 
writ of attachment against trustee or solicitor, 26. 
default in paying instalments may be enforced 
by, 84. 
who entitled to, 80. 
writ of sequestration after arrest of person disobeying decree, 81. 
against trustee or solicitor, 76. 
Clerk of Records and Writs may issue, 20. 
evidence to obtain, #6. 
on return of son est enventus, 80. 
when time for payment limited, 2d. 
not limited, 8r. 


General Orders of Common Law Courts, 87. 


affidavit, proof of means to be by, 88. 
application to commit to prison, 
notice of motion to be given, 87, 
requisites of notice of motion, 26. 
service of notice of motion for, 76. 
to be made before a Judge, 20. 
arrest, costs of, 88 (see ORDER TO ARREST). 
certificate, debtor entitled tc, when, 89. 
form of, 90, 91. 
who may sign, 89, 
contempt, disobedience of order of Judge is, 88. 
costs of and consequent on arrest, costs in cause, 26. 
debtor, Judge may order to attend for examination, 2d. 
document, Judge may order production of, 26. 
evidence, Judge may require further, at hearing of application, 
16. 
examination, debtor may be ordered to attend for, 26. 
fees of sheriff, 20. 
forms, 90, QI. 
means (se¢é PROOF OF MEANS). 
money deposited to be in control of Court, 89. 
order to arrest under section 7, 
defendant may apply to rescind or vary, 88, 89. 
indorsement of, SS. 
form of, 91. 
made on affidavit, ex parte, 88. 
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DEBTORS ACT (IRELAND), 1872--continued. 
order of committal, 
concurrent orders may issue, 76. 
indorsement of, by sheriff, 89. 
fees to sheriff, 88. 
form of, 9I. 
proof of means, 
affidavit, to be given when practicable, 88. 
Judge may order examination of debtor, 26. 
other person, 26, 
production of documents, 76. 
security, may be by bond or deposit, 89. 
to be under control of Court, 24. 


General Orders of Common Law Courts, 
service of notice of motion, to be personal, 87. 
service, when personal not practicable, order for committal may 
be made without, 88. 
sheriff, indorsement by, of date of arrest, 89, 90. 
receipt, delivery to, entitles defendant to discharge, 89. 
witness, Judge may order, to attend for examination, 88. 


Rules and Orders of the Chairmen, 92. 
certificate, debtor when entitled to, 94. 
form of, 96. 
civil bill process for committal, costs of, 93. 
form of, 95. 
hearing of, 93. 
how served, 6. 
what to specify, 92. 
procedure to commence by, 26. 
evidence to sustain order for commettal, 
civil bill decree or order must be produced, 93. 
judgment, &c., of Superior Court, certified copy received, 74. 
order of committal, form of, 95. 
sheriff or his officer must execute, 94. 
service of process, to be effected like ordinary civil bill, 93. 
sheriff or his officer to execute order of committal, 94. 
fees of, 26. 


Rules under Employers and Workmen Act, 1875, 97. 

commitment, order of, how made, 76. 

form of, 100. 
costs not to exceed one pound, 98. 
defendant to be discharged on payment, 74. 
judgment summons to issue, 97. 

form of, 99. 

hearing of, may be adjourned, 97. 
payment, certificate of, to be given, 98. 

form of, IOI. 

witness may be summoned, 97. 
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DEBTOR'S SUMMONS, 
after trial of validity of debt, may be dismissed, 142. 
against trader, debtor must be trader when served, 143. 
copy for service must be sealed, 464. 
Court may dismiss, on what grounds, 142. 
stay proceedings till trial, upon security, 26. 
creditor to continue proceedings, within 21 days after security 
given, 464. 
creditors uniting in, must stand or fall together, 142. 
debt, creditor must prove by affidavit, 462. 
debtor disputing debt, to file affidavit, 463. 
may apply to dismiss, 142. 
debtor absconding after service of, may be arrested, 208. 
dismissal of, with costs, where question decided for debtor, 464. 
foreigner may be served with though debt contracted abroad. 147. 
may be sued out by 
body corporate, upon affidavit of public officer, 462. 
creditor whose debt is £20 or upwards, 142. 
co-partnership, upon affidavit of public officer, 143. 
joint-stock company, upon affidavit of secretary, 462. 
secretary not to take out summons in his own name, 143. 
name of solicitor suing out to be endorsed on, 463. 
neglect to pay, &c., amount claimed is act of b., 118. 
ought to be suspended, not dismissed, where bond fide dispute, 
145. 
pee of demand to be endorsed on, 143. 
sealed copy of, to be filed, 463. 
security to be by bond, or lodgment of money, 465. 
service of, 463, 464, 465. 
several creditors issuing must stand or fall together, 143. 
must join in petition for adjudication, 7. 
staying proceedings on, 142, 464. 


DEBTS, SALE OF, 
Court may order sale and assignment of debts belonging to B.’s 


estate, 352. 


DEBTS TO BANKRUPT'S ESTATE, 
assignees to confer as to recovery of, 501. 
Court may order payment of, 359. 
may be recovered by summons before Court, 501. 
by civil bill process, 24. 
sale or assignment of, 352. 
T. shall not commence proceedings to recover, without leave, 516. 
unpaid, practice as to, 501. 


DECLARATION (see AFFIDAVIT). 
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DECLARATION OF POVERTY, 
false, is perjury, 138. 
notice of, in Gazette, 1b. 
pauper prisoner for debt may make, 26. 
practice concerning, 466. 


DEEDS OF ARRANGEMENT ACT, 1887, 241. 


DEEDS OF ARRANGEMENT AMENDMENT ACT, 1890, 265. 
affidavits, before whom to be sworn, 245. 
affidavit of debtor, form of 452. 
avoidance of unregistered deeds of arrangement, 242. 
copy deed to be transmitted to local Court of b., 265. 
copies of every petition for arrangement in bankruptcy to be 
hled in Q. B. Division, 266. 
executed out of Ireland, when to be registered, 242. 
fees in respect of registration, 246. 
form of register, 243. 
Inspection of register, 244. 
interpretation of terms, 246. 
mode of registration, 242-3. 
must be stamped, 24. 
office copies of deeds, persons entitled to, 244. 
Q. B. Division is office for registering, 26. 
register, form of, 453. 
rules under, 451. 
Sunday, if time for registering expires on, may be done on 
Monday, 244. 
to be registered within seven clear days, 242. 


What ts Deed of Arrangement within the Statutes: 
agreement to carry on or wind up business to pay debts, 242. 
make a composition, 76. 
assignment of property for benefit of creditors, 36. 
deed of inspectorship for carrying on or winding up business, #. 
letter of licence to manage, realize, or dispose of, 15. _ 


DEFAULTS, 
character of those included in sec. 5, Debtors Act, 53-59. 
imprisonment may be inflicted for certain, 53. 
what are, under sec. 6, Debtors Act, 59-65. 


DEFINITION OF TERMS, 
in Bankruptcy Act, 1857, 276-278. 
in Bankruptcy Act, 1872, 103. 
in Debtors Act, same as in Bankruptcy Act, 1872, 52. 
in Deeds of Arrangement Act, 1887, 246. 
in Deeds of Arrangement Amendment Act, 1890, 267. 
in Judicature (Ireland, No. 2) Act, 1897, 274. 
in Local B. (Ireland) Act, 1888, 247, 248. 
in Rules, 458. 
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DELAY, 
any creditor may bring before Court, §32. 


DELEGATION OF POWERS, 
by judges to officers of Court, III, 459. 
order made under, liable to review, 400. 


DEPARTING 
from dwelling-house, by trader to defeat creditors, an act of b., 
117, 130. 
from Ireland, to defeat creditors, an act of b., 117. 


DEPOSITION (and see AFFIDAVIT), 
persons refusing to sign, may be committed, 424. 


DISABILITY, 
Court may appoint next friend to persons under, 477. 
proceedings to follow practice under Rules of High Court, 24, 


DISABILITIES OF BANKRUPT (see BANKRUPT, DISABILITIES OF). 


DISCHARGE (and see CHARGE AND DISCHARGE), 
effect of orders of, 179. 


DISCLAIMER, 
A. or T. not to execute without leave of Court, 502, 
by A. or T. of onerous property, 216. 
effect of, in case of fixtures, 221. 
fixtures, cases relating to, 26, 
limitation of time for, 224. 
object of the section, 220. 
person injured by, creditor to extent of injury, 217. 
takes effect from date of adjudication, zd. 


DISCOVERY, 
examination of witnesses for purpose of, 356. 
interrogatories may be administered for, 477. 
person making, of B.’s property may receive allowance, 350, 


DISQUALIFICATION 
of mayor, alderman, or justice, becoming B., 75, 150. 
of member of House of Commons becoming B., 150. 


DISTINCT CONTRACTS, 
proof in respect of, 154. 
what are, 155. 


DISTRESS, 
by landlord, limited to six months’ rent, 382. 
is not “* process’? which can be restrained by injunction, 197. 
tights of priority creditors against, 262. 
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DIVIDEND, 
action not to be brought for, 230, 353. 
audit and, one sitting may be appointed for, 352. 
cannot be attached by garnishee order, 230. 
Court to appoint public sitting for, 3§1. 
creditor proving alter declaration of, entitled to, from fund in 
hands of T., 230. 
debtor and creditor account to be furnished before final, 353- 
final, time within which to be declared, 352. 
by T., 230. 
if none for six months, T. to explain to creditors, 229. 
may be posted to creditor at his risk, 518. 
practice as to paying, 504, 505. 
in T. cases, 518. 
provision in T. cases for creditors at a distance, 230. 
T. to declare and distribute from time to time, 26. 
unclaimed, to be carried to unclaimed dividend account, 35} 


DOUBLE PROOF (sce Distinct CONTRACTS), 
example of, 155- 
not permitted where there is a single debt, #4. 
there must be distinct estates to be wound up, 2. 


DUBLIN GAZETTE (sce GAZETTE). 


DUPLICATE 
of accounting statement to be sent to O. A., §22. 
of adjudication to be served on B., 297, 470. 


EARNINGS OF BANKRUPT, 157, 380, 381. 


EJECTMENT, 
A. need not, before election, be joined with B. as plaintiff for 
B.’s chattel interest in land, 346. 


ELECTION (and see DISCLAIMER) 
by A. to take land of B., 345. 
proving debt is, not to proceed with action, 336. 
‘ to take benefit of b. as to debt so proved, 2b. 


EMPLOYERS AND WORKMEN ACT, 1875, 
rules under, 97. 


ENGLAND OR SCOTLAND, 
execution of warrant in, 289. 
order of Court in, may be enforced in Ireland, 204. 
order of Irish Court may be enforced in, 23. 
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ESTATE, 
B. may be ordered to join in conveying, 348. 
appointed to manage, 76. 
conditional, of B. may be redeemed, 726. 
of B. paying 20s. in pound, surplus to be paid to B., 356. 
vests in T. on certificate of his appointment, 214. 
personal, of B. to vest in assignees, 339-34I. 
persons from whom A. recovers, discharged from claims, 350. 
real, of B. to vest in assignees, 342. 
vendor of, to B. may compel A. to elect, 345. 


ESTATE BOOK, 
book so entitled to be kept by T., §20. 
certified copy to be sent to Chief R. after audit, 2. 
to be audited by Committee of Inspection, 2. 
to be opened and submitted to Committee of Inspection, zé. 


ESTATE TAIL, 
extension of 4 & 5 Wm. IV, c, 92, §§ 48 to 61, to proceedings 
in b., 297. 
powers vested in Commissioners by 4 & 5 Wm. IV, c. 92, vested 
in Judges, 157. 


EVIDENCE (azd see AFFIDAVIT), 
Appeal, Court of, may receive, if it think fit, 280. 
certificate of conformity is, of b. and validity of proceedings, 
178, 304. 
charge and discharge, to support, 474. 
copies of proceedings, documents, &c., may be received as, 418. 
declaration of insolvency, sealed copy evidence of, 419. 
Gazette is, against B., of adjudication, 417. 
persons whom B. might have sued, #4. 
containing advertisements is, of matter therein con- 
tained, 2. 
inay be vzvd voce, by interrogatories, or on affidavit, 420. 
may be taken at a distance from Dublin, 28. 
of petitioning creditor’s debt, trading, or act of b., 417. 
of transmission of notices, 512. 
penalty on giving false, 237. 
pee purporting to be sealed are, 418. 
egistrars when directed by Court may take, 283. 
taken in another cause, order to read not necessary, 481. 
witness, on death of, deposition or copy of, is, 419. 


EXAMINATION, 
Appeal Court has power of, 280. 
B. to submit to, as T. desires, 214. 
Court may commit persons refusing to sign, 309, 424. 
copy to be given to persons committed for not answering, &c., 


425. 
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EXAMINATION—continucd. 
Final, of Bankrupt : 
accounts, &c., to be prepared before, 302. 
accounting statement, if ordered to be prepared before, 522. 
B. who has passed may apply for certificate, 175. 
joint-stock company, accounts to be prepared before, 312. 
Court to inquire into cause of failure of, before 
passing, 76. 
may be adjourned sznxe dre, 302. 
order on, not subject to appeal to House of Lords, 283. 
status of uncertificated B. after passing, 181. 
of arranging debtor, 401. 
of B, apprehended on warrant, 302. 
summoned or present in Court, 358. 
of creditor in arrangement cases, 401. 
of persons in custody, 205. 
present at any sitting, 358. 
suspected of having property of B., 357. 
of wife of B., 356. 
of witness in arrangement case, 401. 
to prove trading and act of b., 296. 
on Habeas Corpus the whole may be considered, 426. 
R. may take, by order of Court, 283. 
taken by K. to be reduced to writing, #6. 
under petition in joint-stock cases, to be sent to Board of Trade, 
312. 


EXCEPTED ARTICLES, 
B. allowed to retain furniture, tools, &c., as, 353, 354 
B. to accept at valuation, as and for allowance, 355. 
inventory of, to be filed, 354. 
tools, furniture, &c., above £20 value not sold to be taken at 
valuation by B. in lieu of allowance, 76. 
what not to be seized by Messenger, 288. 


EXECUTION, 

arranging debtor voluntarily suffering, to be adjudged B., 408. 

B. to be discharged from, on producing certificate, 304. 

bond fide, before filing petition of b. when valid, 386. 

Court may restrain creditor and sheriff after, 198-202. 

een on judgment, &c., by way of fraudulent preference, void, 
386. 

levied by seizure and sale of trader’s goods, act of b., 118. 

of powers of Court not to be restrained by other Courts, 191. 

of warrant of attorney and cognovit actionem to be in presence 
of attorney of person giving same, 76. 

of warrant issued by Court, 204. 

in England and Scotland, 289. 
orders of Court may be enforced by, 489. 
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EXECUTION —continued. 

proceeds of seizure and sale of goods, 168 (ad see SUERIFF). 
cases relating to, 168, 175. 

protected, 386. 

upon judgment not duly registered, void, 396. 

upon cognovits, consents, &c., when void, 395. 

warrants of attorney, &c., to be registered 21 days after, 74. 

writs of, 

how to be tested, 489. 

precipe of, to be filed, 26. 

rules of High Court as to, to apply, 24. 

to be filed, 2d. 

to be sealed, 26. 


EXECUTION CREDITOR, 
rights of, 168-175, 386-391. 


EXECUTOR, 
goods in B.’s possession as, not within reputed ownership 
section, 371 (but see A‘véchen v. [bbetson, at p. 375). 
proof of debts against, 317, 384. 


EXPECTANCY, 
not to be sold without order of Court, 500. 


EXPUNGING PROOF (see PRoor oF DEsTs), 337. 


EXTENT, 
fraudulent, set aside, 379. 
sale of estate of B. when valid against, 24. 


EXTORTION, 427, 428. 


EXTRADITION ACTS, 1870, 1873, 
crimes against bankruptcy law are within; see Ex p. Zerraz, 
4 Ex. D. 63. : 


FACT, 
question of, may be tried by jury, 191. 


FACTOR, 
goods of another in hands of, donot pass to A., 370. 
proof by owner of goods pledged by, 333. 
set-off between buyer of goods from, and, 325. 


FALSE CLAIM OR PROOF, 
hy creditor, a misdemeanour, 73. 


FALSE DEBT. 
failure by B. to inform T. of proof, a misdemeanour 69. 


P P 
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FALSE ENTRIES, 
in books by B., a misdemeanour, 69. 
in books of B. joint-stock company, a misdemeanour, 424. 


FALSE REPRESENTATION, 
action against debtor for, will not be restrained, 200. 
obtaining credit on, a misdemeanour, 70. 


FEES, 
for search for cognovits, warrants of attorney, &c., 396. 
none payable save as Act directs, 428. 
on office copies of documents, 417. 
penalty for taking, improperly, 427. 


FELON, 
incapable of alienating his property, but may be made B., 147. 


FELONY, 
by quitting Ireland with property to defraud creditors, 71. 
forging seal of Court is, 428. 
forging signature of Judge is, 428. 


FINAL DIVIDEND (see DIVIDEND). . 


FINAL EXAMINATION, 
may be adjourned sze die, 302. 


FIRM (see PARTNERS). 


FIXTURES, 
trade, when in reputed ownership of B., 369. 


FORBEARING TO OPPOSE, 
contract to pay money for, void, 303. 
corruptly, penalty for, 2 
security, in consideration of, void, 303. 


FOREIGN ATTACHMENT, 
custom of, still in force, 76. 


FOREIGNER, 
may be adjudicated, though domiciled abroad, if debt contracted 
and act of b. committed here, 121. 
never in this country, Court cannot adjudicate, 2d. 
proving debt, brings himself within jurisdiction of Court, 193- 
within jurisdiction, debtor’s summons may be served on, tho 
debt contracted abroad, 147. 
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FORFEITURE, 
application of, when money forfeited recovered, 429. 
disclaimer of shares in company acts as, 217. 
for concealing the estate of B. joint-stock company, 310. 
of debt, for accepting higher composition, 306. 
of petitioning creditor’s debt for receiving more than share, 427- 
under provisions in settlements, 343. 


FORGERY 
of signature or seal, penalty for, 428. 


FORM 
of affidavit of assets (see INTRODUCTION, 34). 
proceedings not to be invalidated for want of, 115, 423. 


FORMS, 
as to traders in Act of 1857, applicable to all debtors, 115. 
Court to settle, 280. 
proceedings to be in forms prescribed, 423. 
Certificate—Debtors Act (Chancery Orders), 86. 
(Common Law Orders), go. 
(Employers and Workmen Act, 1875), 
IOL. 
(Orders of Chairmen), 96. 
Certificate of conformity, 239. 
lo arranging debtor, 240. 
civil bill process, Debtors Act, 95. 
declaration of insolvency by joint-stock company, 429. 
judgment summons, 99. 
order of committal (Chancery Orders), 86. 
(Common Law Orders), go. 
- (Employers and Workmen Act, 1875), 100. 
loa of Chairmen), 95. 
order to arrest, Debtors Act, 90. 


FRAUD, 
action against debtor for, will not be restrained, 200. 
arranging debtor in custody for debts contracted by, cannot be 
released, 398. 
debts incurred by, liability of debtor, 72. 
what acts amount to, under Debtors Act, 67-73. 


FRAUD ON BANKRUPT LAW, 206, 207. 


FRAUDULENT CONVEYANCE, 
an act of b., 117. 
cases upon, 121-129. 
constructive fraud sufficient, 121. 


FRAUDULENTLY ABSCONDING WITH PROPERTY, 71. 
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SRAUDULENTLY MUTILATING DOCUMENTS, 69. 


FRAUDULENTLY OBTAINING CONSENT OF CREDITORS, 
70. 


FRAUDULENTLY OBTAINING CREDIT, 70-72. 


FRAUDULENTLY PARTING WITH OR CONCEALING 
PROPERTY, 71. 


FRAUDULENTLY REMOVING PROPERTY, 68-71. 


FRAUDULENT PREFERENCE 
against A. or T. is void, 162. 
payments under pressure are not, 168. 
protection of rights of doa fide purchasers, 162. 
validity not given to, by sec. 328 (1857), 386. 


FRIENDLY SOCIETY, 
not prejudiced by Preferential Payments Act, 263. ; 
treasurer of becoming B. or A. D. must pay full amount of his 
debt to the society, 410. 


FURNITURE 
of B. not to be sold without order of Court, 354. 


FUTURE ACQUIRED PROPERTY, 339-344. 


GAOLER (see GOVERNOR OF GAOL), 
affidavits of prisoners may be sworn before, 419. 
declaration of poverty by prisoners, made before, 138. 
duty of, if prisoner for debt of unsound mind, 141. 
expense of bringing prisoner for examination, how paid to, 206. 
indemnified for obeying order of Court, 314. 
itd on, refusing to receive prisoner committed by Court, 205, 
428. 
suffering prisoner to escape, 428. 
to obey order to bring prisoner to Court for examination, 205. 


GARNISHEE ORDER (and see SECURED CREDITOR), 

attaching debt not a “dealing” within protected transaction 
section, 389. 

creditor who has obtained, may still proceed by debtor's sum- 
mons, 144. 

dividend cannot be attached, 230. 

held invalid as to surplus of B.’s estate in the hands of O. A., #5. 

not a ‘‘dealing”’ with B. under sec. 328 (1857), 389. 

whether creditor obtaining, is a secured creditor, 103, 104. 


GAS COMPANY, 
distress by, 383. 
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GAZETTE, 

adjudication, notice of, to be published in, 297. 

allowance of certificate of conformity to be advertised in, 177. 

B. to give up books immediately after notice of adjudication in, 
300. 

composition after b., notice of meeting in, 305. 

conclusive evidence against B., when, 416, 417. 

debtor’s summons, notice to appear in, when service evaded, 
405. 

declaration of poverty, notice of, to appear in, 138. 

Inserting advertisement in, without authority, a misdemeanour, 
428, 

is evidence, of what, 417. 

one copy of, to be filed and preserved in Court, 462. 

public sittings to be advertised in, 478. 


GENERAL MEETING OF CREDITORS, 
rules concerning, 511-513. 


GENERAL ORDERS 

of Court of Chancery, 78. 

of Courts of Common Law, 87. 

of Chairmen, 92. 

power to make under Act of 1857, 186. 
Deeds of Arrangement Act, 246. 
Local B. Act (1888), 254. 
Preferential Payments Act, 263. 


GOODS (and see CHATTELS OF BANKRUPT), 
of B, under attachment to be delivered up, 385. 
vest in A., 339. 
whether the word, in sec. 54 (1872), includes chattels real? 169. 


GRAND JURY, 
to present for expenses of prisoners brought up for examination, 
if so ordered, 206. 


GUARANTEE SOCIETY, 
security of, may be given in lieu of bond or deposit, 466. 


GUARDIAN AD LITEM, 
of infant, Court may appoint, 194. 


HABEAS CORPUS, 
if sued out, whole examination may be inspected, 426. 


HALF.-PAY, &c., 
of B., portion of, may be applied to creditors, 380. 
order of Court to’ be submitted to chief of department, 490. 
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HAY, STRAW, &c. (sce Crors), 345. 


HIRE AND SALE SYSTEM, 
furniture in hotels, and dwelling-houses, 366, 367. 
pianofortes, 26. 
sewing-machines, 26. 


HOLIDAYS, 278. 


HOUSE, 
beginning to keep, is an act of b., 117. 
departing from, is an act of b., 26. 


HOUSE OF COMMONS (see PARLIAMENT). 


HOUSE OF LORDS, 
appeal to, 283. 


ILLITERATES, 
affidavits by, 480. 


ILLNESS 
of Judge, R., &c., substitute may be provided in case of, 278. 
salary of substitute in case of, 112, 278. 


IMPRISONMENT, 
abolition of, for future debts, 53. 
for past debts, 77. 
for what defaults may be inflicted, 53. 
Onder Debtors Act, 1872. 
Sec. 5, extent of, 53. 
Sec. 6, in what prison, 60. 
~ jimited to six weeks, 59. 
not a satisfaction of debt, 60. 
to terminate on certificate of payment, ¢. 
Sec. 7, not to exceed six months, 65. 


INCOME (see SALARY), 
purely voluntary allowance is not, 157. 


INCOME TAX 
is a preference debt for purpose of proof, 156. 


INDEMNITY TO O. A., 
Court may order, out of Unclaimed Dividend Account, 207. 


INDICTMENT, 
under Debtors Act, 1872, 70, 74, 75. 
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INFANT (and see MINOR), 
act of b. by, cannot support adjudication, 120, 121. 
is not liable to bankrupt law, 26. 
Court may appoint guardian ad litem of, 194. 
may petition for adjudication against himself, 120. 
member of firm, cannot be adjudicated, 121. 


INJUNCTION, 
action against A. or T. will be restrained in proper case, 199. 
after presentation of petition for arrangement, 195. 
in b., 26. 

Court will not interfere except to protect property of B., 196. 
distress is not ‘‘ process” for purpose of section, 76. 
noice of motion for, must be given, 202. 
not granted to restrain actions for fraud, 200. 
power of Court untouched by Judicature Act, 201. 
to restrain proceedings in England, 195. 

sale by sequestrators, 196. 
will not issue to restrain action against partners, one of whom is 

B., 26., 197. 


INSOLVENCY, DECLARATION OF, 
any debtor may hile, 466. 
not necessary when debtor files petition of b., 24. 


INSPECTION, 
B. or creditor may have, of proceedings, 416. 
of accounts and books of T., 517. 


INSPECTION, COMMITTEE OF (see COMMITTEE OF INSPECTION). 
INSPECTION OF TRUSTEES’ BOOKS, 517. 


INSTALMENTS, 
non-payment of, in composition, remits creditors to their original 
rights, 411. 
proof of debts payable by, 150. 


INSURANCE, POLICY OF (see PoLicy oF INSURANCE), 
proof for premiums, 1§2, 329. 


INSURERS, 
admitted to prove loss, 329. 


INTEREST, 
accrued on debt since b., cannot be proved for, 229. 
on debts when provable, 334. 
on value of security, 483. 
rebate of, when debts payable on a future day, 326. 


INTERPLEADER, 
Court may make order in, IIT. 
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INTERPRETATION CLAUSE (see DEFINITION OF TERMS) 
of Debtors Act not incorporated with B. Act, 52, 137. 


INTERROGATORIES, 
evidence may be taken by, 420. 


INVENTORY 
of exempted articles of B. to be filed, 354. 
of furniture, &c., of B. to be made, #6. 


IRISH COMPANY, 
what deemed to be, 313. 


JOINT AND SEPARATE CREDITOR, 
for what he may prove, 187. 


JOINT AND SEPARATE ESTATE, 
distinct accounts to be kept, 483. 
proof of debts by separate creditor, 7d. 
rule in case of surplus or insufficiency of either, 484. 


JOINT CREDITOR, 
may be heard against allowing bankrupt’s certificate, 338. 
may vote for assignee, 26. 
proof of debts by, 154. 
rule as to dividends, 338. 


JOINT DEBT, 
proof for, 154. 


JOINT PETITION, 
how verified, 467. 


JOINT-STOCK COMPANY, 
action against member of, Court may stay, 167. 
acts of b. by, 306, 307. 
Attorney-General may order directors or officers to be prosecuted, 
13. 
ree recover debts and maintain suits, 308. 
arrest, person surrendering free from, 310. 
b. of, not b. of individual members, 306. 
balance-sheet, Court may order directors to prepare, 309. 
to be verified, 24. 
Board of Trade, certificate to, of cause of failure, 312. 
may lay papers before the Attorney-General 
with a view to a prosecution, 313. 
calls by Court, how enforced, 314. 
Court may make, on contributories, 311. 
charter of, may be revoked, 312. 
coticealment of property of, penalty for, 310. 
costs, Court may allow to person summoned, #6. 


Index. | 601 


JOINT-STOCK COMPANY—continued. 

Court may direct affairs to be wound up, 311. 

to inquire into cause of failure of, 312. 

to have jurisdiction against, as in case of trader, 314. 
declaration of insolvency by, 307. 

form of, 429. 

definition of, 271. 
directors must surrender, 309. 
is deemed an Irish company if head office in Ireland, 313. 
liable to become B., 306. 

not, if registered under Companies Acts, 148, 314. 
member of, destroying books, &c., guilty of misdemeanour, 424, 
privileges granted to, (Queen may revoke, 312. 
regarded as subsisting unul wound up, 26. 
service of orders, &c., on, 313. 
set-off, member’s share not to be ayainst demands of A., 308. 
treasurer of, Court may order to deliver up funds, 311. 


JOINT-TENANTS, 
trustees are, property of B., 234. 


JUDGE, 
abolition of Judgeships of Court of b., 269. 
appeal from decision of (see APPEAL). 
authority of, may delegate to Chief R., Ir. 
has jurisdiction from filing of petition, 219. 
judicial notice to be taken of signature of, 418. 
may appoint Messengers, 287. 
may fix remuneration of O. A., 26. 
may exercise his jurisdiction in Chambers, 271. 
of Queen’s Bench Division to be assigned, 270. 
Hon. Walter Boyd deemed Judge first assigned, 26. 


JUDGMENT, 
affidavit of, when to be registered, to give priority, 395. 
costs of obtaining, may be proved for, 334. 
Court will sometimes investigate consideration for, 117. 
in Superior Courts. to be registered within 21 days, 396. 
proof for costs of, 334. 


JUDGMENT CREDITOR 
may prove for costs, 334. 


JURISDICTION, 
debtor’s summons cannot be served out of, 132. 
of Chairman, 209. 
section 66, effect of, 191, 192. 
foreign creditor proving debt brings himself within, 193. 
of Court, 279. 
exclusive, in bankruptcy over traders in Ireland, 283. 
over foreigners, 121, 131, 132. 
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JURY, 
Court may direct trial of question of fact by, 191. 
may disregard finding of, if against evidence, 194. 
damages may be assessed by, 151. 
Rules as to trial by, 488. 


JUSTICE OF THE PEACE, 
becoming B. disqualified, 75. 
may take affidavit of debtor in prison, 419. 


KEEPING HOUSE, 
an act of b., 117. 


LABOURER OR WORKMAN 
may prove for four months’ wages, 261. 


LANDLORD, 
distress by, after petition limited to six months’ rent, 382. 
may distrain without leave of Court, though receiver appointed, 
203. 
may prove for overplus of rent due, 382. 
priority creditors’ rights under Preferential Payments Act, 262. 
right to call on A. to elect, 345. 


LANDS, 
application for sale by mortgagee, 475. 
should set forth incumbrances, 476. 
B. entitled to, statement of affairs to include rental, 493. 
B.’s interest in, may be sold, 476. 
but order of Court required, 500. 
moneys arising from sale, how applied, 26. 
power of Court to put purchasers into possession of, 206. 


LEASE, 
A. to elect concerning, 345. 
Court may set aside, for fraud, 193. 
discharge of B. from covenants in, 345. 
disclaimed, deemed surrendered from adjudication, 217. 
disclaimer of, 216-224. 
not to be disclaimed without leave of Court, 502. 


LEASEHOLD INTEREST, 
disclaimer of, not to be executed without leave of Court. 502. 


election by assignees, 345. 


LEGATEES, 
proof by, against estate of executor, 316. 


LETTER, 
addressed to B. may be delivered to A., 359. 
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LIABILITY, 
contingent, may be admitted as a claim, 330. 


LICENSED PREMISES, 341. 


LIEN, 

cannot be enforced against O. A. when goods in order and dis- 
position of B., 371. 

manager or receiver has not, for remuneration, 468. 

having on debtor’s estate, is secured creditor, 103. 

none on books of B. against A. or T., 515. 

of agent, 106. 

of broker, 26. 

of packer, 26. 

of solicitor, 107. 

of vendor of estate, 76. 


LIMITATION OF ACTIONS, 350. 
LOCAL BANKRUPTCY (IRELAND) ACT, 1888, 247. 


LOCAL RATES 
are preference debts for purpose of proof, 156, 261. 


LUNATIC, 
after adjudication, Justice may remove to asylum, 141. 
committee of, may consent to adjudication, 121. 
creditor, appointment of proxy, 317. 
petition in b. cannot be signed by next friend, t2r. 
prisoner for debt, procedure in case of, 141. 
when certified may be adjudicated B., 7. 


MAINTENANCE, 
allowance of to B., 299, 355. 


MANAGER (see RECEIVER). 
MARRIAGE SETTLEMENTS (see SEVITLEMENT). 


MARRIED WOMEN 
are within the Debtors Act, 61, 65. 
cannot be made B. unless she carry on trade apart from her 
husband, 119, 120. 
protection order granted to, 399. 
treated as partner if she lends money to husband in trade, 321. 


MARSHAL (see GOVERNOR). 


MAYOR, ALDERMAN, JUSTICE, &c. 
becoming B. disqualified, 75, 150. 
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MEETING OF CREDITORS, 

costs of summoning, by person other than T., 512. 

Court may summon, from time to time, 211. 

directions of creditors at, to override Committee of Inspection, 
215. 

how summoned by T., 512. 

when ordered by Court, 513. 

instrument appointing proxy to be produced at, 511. 

may be summoned by T., 215. 

proceedings valid, though notice not received by some creditors, 
512. 

quorum at, SIT. 

resolutions, ordinary and spectal, how carried, 212. 

R., to preside at, 26. 

subsequent to first, regulations as to, 26. 

voting at, 26. 


MEMBER OF COMPANY (see Joint-Stock COMPANY). 
MEMBER OF PARLIAMENT (see PARLIAMENT). 


MESNE PROCESS, 
abolition of arrest upon, in action for debt, 65. 
substituted powers of arrest, 20. 


MESSENGER, 
appointed by Judges, 287. 
assistant, may be appointed, 26. 
authority of, in England and Scotland, 288, 289. 
constable named in warrant need not take oath of, 204. 
duties of, 287-289. 
execution of warrant by, 204. 
in England and Scotland, 288, 289. 
expenses of, 288. 
Not to act as agent in any b., 26. 
vath of, 26. 
obstruction of, is a misdemeanour, 426. 
protection against action, 335. 
remuneration to, 289. 
salary of, 287. 


MINOR, 
commission against, held void, 120. 
if debtor is, Court cannot grant him protection under arrange- 
ment sections, 399- 
may petition for adjudication against himself, 120. 


MISDEMEANOUR, 
acts which are, under Debtors Act, 67-71. 


Act of 1857, 424, 426, 428. 
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MONEY, 
conditional order for payment of, how made absolute, 473. 
draft of R. to draw, must be signed by Judge, 465. 
how drawn out when lodged as security, 76. 
lodged, subject to order of Court, 26. 
receiver or manager, no lien on, for remuneration, 468. 


MONTH 
means calendar month, Interpretation Act, 1889, s. 3. 


MORTGAGE, 
money may he raised by, to pay debt of B., 380. 
notice of charge to establish, to ke given to other incum- 
brancers, 474, 477: 


MORTGAGEE, 
application of, to sell, what to state, 475. 
application of, as to estate of b., 475. 
Court may permit, to bid at sale, 379, 476. 
legal or equitable, may file charge, or apply by motion, 476. 


MOTION OF COURSE, 
short note of, to be delivered to Registrar before moving, 472. 
to make absolute conditional order where no cause, 473. 


MOTIONS ON NOTICE, 
for payment of money, notice to be given to O. A., 472. 
to be founded on affidavit or evidence stated in notice, 74. 
to be listed, 24. 
two copies of notice to be filed in office, 26. 
two clear days’ notice to be given, 26. 


MUTUAL DEBTS AND CREDITS (see SEt-oFF), 324-326. 
NEWSPAPERS (see ADVERTISEMENT). 


NEW TRIAL, 
Court need not direct, if finding inconsistent with evidence, 194. 


NOTICE, 

at hearing of charge, documents, &c., may be required by, 474. 
B. to attend A. upon receiving, 300. 
by O. A. of delivery of dividend for composition, 505. 
Jor public sittings, 478. 

for audit, 26. 

for proof of debts, #6. 
in Gazette when evidence, 416. 

of granting debtor’s summons, when debtor evading 
service, 465. 
may be sent by prepaid letter, 462. 
of act of b., person claiming set-off must not have had, 326. 
what is, 326, 390, 39I. 


606 Index. 


NOTICE—continued. 
of adjudication to be given to B. before advertisement, 297. 
of allowance of certificate, to be advertised, 177. 
of application to dismiss debtor’s summons, 464. 
of appeal ayainat decision of chairman, 499- 
of cause against conditional order, 473. 
of demand for interest, 334. 
of dividend meeting, 351, 505. 
of evidence to support charge or discharge, 474. 
° fling charee, 474. 
discharge, tb. 
of meeting for composition, 365. 
for audit, 352. 
of creditors, 494. 
of money being lodged by way of security, aes 
of motion gencrally, 472. 
of proposed sureties in bond, 466. 
of sittings for private arrangement, 401, 402. 
to public company, 291, 314. 
bo show cause against adjudication, 470. 


NOTICE OF ACT OF BANKRUPTCY, 
must be of act available for adjudication, 326, 391. 
notice of intention to commit act of b. is not, 391. 
notice of petition in b. is, 26. 
onus of proof as to, 390. 
to sheriff's officer, is not notice to creditor, 26. 
what is, 326, 390-392. 


NOTICES, 
to be by letter, where no other means prescribed, 462. 


NOTICE TO QUIT, 
six months expiring on any gale day sufficient in the case of 
tenant who is B. or A. D.—See 39 & 40 Vict., c. 63, S. I. 


NUMBER AND VALUE 
of creditors in arrangements, 402, 404. 
in composition, 305. 


OATH, ; 
evidence may be taken wzvd voce on, 420. 
includes affirmation or declaration, Interpretation Act, 1889, s. 3. 
gaoler may administer, 367. 
Justice of the Peace may administer, 26. 
of compounding B., that no undue means used, 306. 
of Examiner appointed by Court, 421. 
of office, of Messenger, 288. 
shorthand writer, 290. 


Index. 607 


OFFENCES 
against Bankrupt law. 
disobeying order of Court, 427. 
false declaration of poverty is perjury, 138. 
evidence is perjury. 237. 
forging signature of Judge, or seal, 428. 
inserting adverti-ements in Gazeffe without authority, 26. 
obstructing Messenger, 426. 
refusing to be sworn, to answer, or to produce documents, 424. 
taking fees improperly, 427. 


under Debtors Act, by B. or arranging debtor, 
absconding with property, 71. 
accounting for property by fictitious Iosses, 70. 
being trader, disposing of property not in the way of trade, 26. 
concealing any part of his property, 68. 
of books, 69. 
failing to inform assignees of false proof of debt, 26. 
falsifying books or documents, 26. 
making false entry in book or document, 76. 
making material omission in statement of affairs, 24, 
not delivering up all his property, books, documents, &c., 68. 
not discovering all his property, 26. 
obtaining credit by fraud, or false pretence, 72. 
parting with or altering document, 69. 
pledging goods obtained on credit, 7c. 
preventing production of books or documents, 69. 
removing any part of property, 68, 69. 
transferring property with intent to defraud, 70. 


under Debtors Act, by creditor, 
making false claim, proof, or statement of account, 73. 


under Debtors Act, by any person, 
concealing property since or within two months before unsatis- 
fied judement, 72. 
making gift, transfer, &c., with intent to defraud, 26. 
obtaining credit under false pretences, 26. 


OFFICE COPIES, 
charge for, 416. 


OFFICERS OF COURT, 
deemed officers of Court of Chancery, 290. 
exemption of, from serving on juries, 20. 
Judges may delegate powers to, III, 459. 
penalties on, for taking improper fees, 426. 
power to increase salaries of certain, IIT. 
superannuation Of, 112. 
transfer of, 273. 
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OFFICIAL ASSIGNEES (see ASSIGNEES). 


ONEROUS COVENANTS, 
land burdened with, may be disclaimed, 216. 


ONEROUS PROPERTY, 
A. may disclaim, 217. 


OPPOSITION TO CERTIFICATE, 
contract or security to induce creditor to withdraw, void, 303. 


ORDER AND DISPOSITION (see REruTED OWNERSHIP), 3 
378. 


ORDER, 
by R. to have same validity as order of Court, 460. 


Court may review, rescind, or vary, £. 

of Court, how enforced, 279. 

persons disobeying to he committed, 427. 
made in England may be enforced in Ireland, 204. 
may be enforced in England and Scotland, 28. 
purporting to be sealed, is evidence, 418. 
relating only to practice, no appeal from, 283. 
to summon jury to be applied for to Court, 488. 


ORIGINAL RIGHTS, REMITTING TO, 411. 


ORDERS (and see GENERAL ORDERS), 
not invalidated by want of form, 423. 


OUTSTANDING DEBTS, 
belonging to estate of B., sale of, 352. 


PAPER, 
size of, on which proceedings to be written, 461. 


PARLIAMENT, . 
B. disqualified from sitting or voting in, or being elected. 148- 


ISI. 
certificate of b. of member of, to be sent to Speaker, 149. 


disability of members of, adjudged B., 148, 149. 
persons having privilege of, may be adjudged B., 148 
Speaker, when to issue new writ, 149. 


PARTICULARS OF DEMAND 
to be endorsed on debtor’s summons, 463. 


PARTIES, 
B. not proper party to suit to set aside fraudulent conveyance by 


__him, 349. | 
in ejectment for chattel interest A. need not be joined with B. 


before electing, 7d, 
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PARTNER 
mortgaging his estate for debt of firm, security of, 187. 


PARTNERS, 
A. may join in action, 348. 
action against firm will not be restrained, where one partner B., 


197. 
allowance to one, though other not entitled, 355. 
arrangement, by one member of firm, 401. 
assigning partnership assets to secure private debts commit 
fraud, 128. 
distinct accounts to be kept in adjudication ‘against, 530. 
' double proof, 155. 
if partnership registered under Companies Act, 1862, cannot be 
adjudged B., 148. 
joined in action, may have part of proceeds, 349. 
may prove for purpose of voting in choice of A., 338. 
order of adjudication against, to be against partners individually, 
s 469. 
petitions against, cases in reference to, 294. 
may be against one or more, #0. 
proceedings against separate members of firm, 295. 
proof against B. member of distinct firms, 154. 
member of firm, and sole contractor, 2d. 
proof against estate of co-partners, 316-319. 
release of claim by partner of B. void, 349. 


PARTNERSHIP ACT, 1890, 318. 
Kovill’s Act, repealed by, 318. 


PARTNERSHIP ASSETS, 
cases relating to, 484-487. 


PARTNERSHIP (see Joint-Stock COMPANY). 
PAST DEBTS (see IMPRISONMENT). 
PAY (see HALF-Pay). - 


PAYMENT, | 
apprentice fee, or proportion of, to be returned, 324. 
by or to B. without notice of act of b. when valid, 386, 387. 
by way of fraudulent preference, void, 162-168. : 
parties may fix, to follow judgment of Court, 415. 
salary to clerk, 261, 323. 
to A. a discharge, though petition afterwards dismissed, 350. 
wages to workmen or servant, 261, 323. 
QQ 
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PENALTY (sce MISDEMEANOUR), 
A. may sue for, 429. 
against A. on retaining funds, 426. 
for compounding with debtor after b., 427. 
for corrupt agreement with creditors, 206, 207. 
deemed part of debtor’s estate, 1. 
recoverable by «A. by proceedings in 
Court, 2d. 
for detaining B. after protection, 140. 
on creditor obtaining money for forbearing to oppose, 206. 
accepting composition, 306. 
on gaoler suffering escape, 428. 
on officer detaining arranying debtor, after protection, 404. 
for taking fees improperly, 427. 
refusing to receive prisoner, 205. 
on person making false declaration, &c., 138, 237. 
concealing property of B. company, 310. 
proceeding to recover for corrupt agreement with creditors, 310. 


PENSION (see HALF-PAy). 


PERISHABLE GOODS 
of B. may be sold by A., Soo. 


PERJURY, 
giving false evidence is, 237, 424. 
making false declaration<is, 138. 


PERSONAL EARNINGS OF BANKRUPT, 
charge upon, when valid, 340. 
distinction between, and property of B., 340, 342. 


PERSONAL ESTATE OF BANKRUPT 
to vest in A., 339. 


PETITION (see ADJUDICATION asd ARRANGEMENT), 
debtor may, against himself, 292. 
if petitioner do not prosecute, other creditor may, 293. 
not prosecuted, practice, 293. 
officer to endorse date of filing on, 466. 
officer of co-partnership may file, 292. 
practice where more than one presented, 459. 
proceedings in b. originated by, 291. 
verification of, 292. 
who may present, 115, 292. 


PETITIONING CREDITOR, 
after choice of A. Court may order costs of, to be paid, 301. 
amount of debt to, 115. 
compounding with B. penalty on, 427. 
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PETITIONING CREDITOR—continued. 
concert or agreement of, with b. does not invalidate petition, 
301. 
creditor may be, though time for payment not arrived, 119. 
debt of, must be a liquidated sum, #6. 
must not be secured, unless security given up or valued, 
2b. 
proved for adjudication is admitted in b., 469. 
if debt of, insufficient, other creditor may proceed on petition, 
297. 
must proceed within five days, 293. 
officer of co-partnership may be, 292. 
proceeds at his own cost till choice of A., 301. 
to indemnify O. A. till creditors’ A. or T: appointed, 467. 
to pay costs of receiver or manager in certain cases, 468. 
up to appointment of A. or T. proceeds at his own cost, 301. 


PETITION OF BANKRUPTCY BY DEBTOR 
must be supported by affidavit of assets, 467. 
showing estate sufficient to produce £50, 468. 


PLEA 
by B. sued after obtaining certificate, 178. 


PLEAS OF CONFESSION 
void unless filed within twenty-one days, 395. 


POLICY OF INSURANCE, 
covenant to pay premiums may be valued and proved for, 152. 
deposit of, with notice to office is a protected “ dealing,” 389. 
persons effecting, admitted to prove loss, 329. 
proof for premiums, 152. 


POSSESSION OF LANDS, 
power of Court to put purchaser into, 206. 


POST OFFICE, 
notices may be sent through, 462. 


POVERTY, DECLARATION OF (see DECLARATION OF POVERTY). 


POWER 

vested in B. may be exercised by A., 347. 
POWER OF ATTORNEY, 

revoked by bankruptcy, 387. 
POWERS, 


delegation of, IIT, 459. 
vested in B. may be executed by A., 347. 


PRACTICE, 
order relating to, not liable to appeal, 283. 
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PRACIPE 
of writ of execution, to be filed, 489. 


PREFERENTIAL DEBTS, 
for purposes of proof, local rates and income tax are, 156, 261, 
323. 
salary or wages of clerk or servant, #4. 


PREFERENTIAL PAYMENT (sce FRAUDULENT PREFERENCE). 


PREFERENTIAL PAYMENTS IN BANKRUPTCY (IRELAND) 
ACT, 1889, 260. 
distress, effects of, may be applied to pay priority debts, 262. 
‘‘ dividend” includes preferential debts, 263. 
income tax, salary, and wages rank equally, 262. 
abate rateably, 26. 
Friendly Societies Act, 263. 
landlord to have priority in respect of money paid out of distress 
by him, 76. 
nothing in Act to prejudice Friendly Societies Act, 263. 
Partnership Act, 26. 
payments to be made in priority to all other debts: 
income to §th April before adjudication, not exceeding one 
year, 261. 
local rates due and payable within twelve months, #6. 
wages or salary of servant or clerk in respect of services during 
four months before adjudication, not exceeding £50, 26. 
wages of labourers or workmen earned within two months, 
not exceeding £25, #6. > 
preferential debts, no action for, 263. 
priority creditor voting in arrangement or composition abandons 
priority under Act, 262. 
females to rights under Acts of 1857 and 1872, 
- 263. 
priority debts first charge on effects distrained on, by landlord 
within three months of b., 262. 
priority in arrangements and composition as in b., 262. 
rules relating to, §09, 510. 
sitting to ascertain, 509. 


PRELIMINARY MEETING (see ARRANGEMENT). 


PREMIUMS UPON POLICIES, 
proof for, 152. 


PRESCRIBED, 
meaning of, in Debtors Act, 67. 


PRIORITY OF CREDITORS, 
all questions of priorities may be decided by Court, 191. 
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PRISON, 
‘Court may order debtor to be released from, 398. 
lying in, is an act of b., 118. 
to what, persons committed, 205. 


PRISONER, 
definition of, 115, 277. 
for debt may file petition in b. wihoat proving estate over £50, 
14. 
order to bring up, Court may make, 205. 
order to pay expenses of bringing up, 24. 


PROCEEDINGS, 
certain, against O. A. may be set aide; 286, 287. 
in b. do not abate by death of B., 301. 
not to be removed without special order, 461. 
paper on which to be written or printed, #6. 
purporting to be sealed are evidence, 418. 
to be in prescribed forms, 423, 461. 
to be produced by officer, and copies given, 416. 
to remain of record in Court, 461. 
want of form, not to invalidate, 115. 


PROCESS, 
debtor’s ee is not, I 36. 
definition of, 185. 
distress for rent is not, 197. 
sequestration Is, 196. 
. warrant of Court of Admiralty is, 196. 
whether a petition in b. is, guere, 197. 


PROOF OF DEBTS, | 
affidavit of, who may make, 314, 513. © 
agent may make, 26. 
by owners of goods pledged by, 333 
annuity creditor, to prove for value of annuity, 329. 
annuity contingent held to be provable, 229. 
apprentice, for fee, 324, 405. 
bottomry bond, by obligee in, 328. 
breach of trust, proof where, 316. 
by credtlors holding security, 185, 188, 482. 
by legatee against defaulting executor, 316. 
contingent liability, proof for, 330, 331. 
provable in arrangement as in b., 404. 
contract, by B. before b. liability on, may be proved for, 150, 
322. 
cost of, to be borne by creditor, unless otherwise ordered, 503. 
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PROOF OF DEBTS—continned. 
costs, Court may impose terms as to, if special sitting for 
creditor, 479. 
person obtaining judgment before b., entitled to prove for, 
334: 
damages assessed by jury in Court may be proved as debt, 151. 
debt incapable of being valued cannot be proved, 322. 
proved for adjudication to be taken as proved in b., 469. 
debts contracted after act of b., dona fide creditors may prove for, 
322. 

payable at a future time, 326. 
disclaimer, person injured by, may make, 217. 
distinct contracts, in respect of, 154. 
every creditor may make, 322. 
executor, by, 316. 
expunged, may be, if improperly made, 337, 495, 498. 
firm, by one against another, 319. 
further, may be required by Court, 322. 
how made, 76. 
instalments, payable by, 150. 
insurers, proof by, for loss, 329. 
interest, when provable on debt, 334. 
is election to abandon action, 336. 
landlord may make, for overplus of rent, 382. 
list of, to be made by O. A., 503. 
lunatic creditor, proof for, 317. 
may be expunged by Court, 337, 495, 498, 514. 
O. A. may require proof to be established before Chief R., 503. 
partner cannot prove in competition with other creditors, 317. 
person making, may be examined touching, 314. 
person obtaining judgment before b. entitled to prove for costs, 


334: 
policies of insurance, for premiums on, 152. 
preferential debts, local rates and income tax are, 156, 261. 
public sitting for, what notices necessary for, 478. 
R. at meeting of creditors may admit or disallow, 513. 
may take, 283. 
sittings for, to be ordinarily before Registrar, 502. 
salary, in respect of, 261, 323. 
seen creditor, to state particulars of security, and value same, 
482. 
to pay produce above assessed value to A., 483. 
not to be allowed for deficiency of security, #%. 
set-off, of mutual debts and credits, 324. 
sureties may inake for cebt or liability, 327. 
undisputed debts may be admitted, 322, 503. 
unliquidated damages, for, 150. 
wages, in respect of, 261, 323. 
when to be taken, 314. 
where there are mutual credits, 324. 
who may make affidavit of, 314. 
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PROOF OF DEBTS—continued. 

before Trustee, 
agent may make, 513. 
all debts provable in b. may be proved before T., 228. 
appeal, person aggrieved may, 228, 514. 
certified list of, to be sent to office by T., 514. 
creditor may make, 513. 
estimate to be made by T. of value of contingent debt, 228. 
improperly received, may be expunged, 495, 498, 514. 
O. A. to give over to T. on his appointment, 514. 
T. to file, 26. 


PROOFS, 
adjudication, what necessary to support, 296. 
if adjudication disputed, what to be made at hearing, 469. 


‘*PROPERTY,” 
definition of, in Act of 1869, 122. 
not defined in Irish Acts, 2d. 


PROPERTY DISCLAIMED, 
B. to have no estate or interest in, 216, 217. 
person interested in, may apply for possession of, #4. 


PROPERTY OF BANKRUPT, 
B. may be appointed to manage, 225, 348. 
discretion as to disposal of, in certain cases, 279. 
O. A. may dispose of, under order of Court, 286, 500. 
outstanding, of B. may be sold and assigned, 352. 
passes from T. to T. without conveyance, 235. 
perishable, O. A. may sell, 286. 
shall be possessed and received by O. A. alone, 26. 
vesting of, in assignees, 339-344. 
upon certificate of appointment of T. passes to him, 214. 
under attachment to be delivered up, 385. 


PROSECUTION, 
Court may order, on report of A. or T., 73. 
expenses of, 74. 
of actions against company, Court may stay, 312. 
of B. or arranging debtor, Court may order, 73. 
where commenced against B., certificate may be suspended, 176. 


PROTECTED TRANSACTIONS, 
before filing petition, but after act of b., without notice, 
bond fide payments to B., 386. 

conveyances by B., 20. 
contracts, dealings, and transactions with B., 2d. 
executions dond fide levied by seizure and sale, #4. 

purchase not to be impeached, six months after act of b., 393. 

proviso concerning, in Act of 1872, 175. 
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PROTECTION, 
B. arrested to be discharged on producing, 140. 
to arranging debtor, 398. 
to B. from arrest in certain cases, 139, 303. 


PROXY, 

how appointed, SII. 

instriment appointing, to be produced and filed, 24. 

lunatic, Committee of, cannot appoint, 317. 

votes at meeting to choose A., 338. 
to appoint T. may be by, 212. ' 
under arrangement clauses, 402, 406. 
under composition after b. clause, 305. 


PUBLIC AUTHORITIES PROTECTION ACT, 351. 


PUBLIC COMPANY, 
debtor’s summons by, 462. 
notice to secretary, &c., is notice to, 291. 
petition by (see JOINT-STOCK COMPANY), 292. 


PUBLIC-HOUSE, 341. 


PUBLIC OFFICER, 
debtor’s summons by, 462. 
notice to, is notice to company, 291. 
petition by, 292. 


PUBLIC SITTINGS, 
for appointment of A., 338, 493. 
in room of A., dead or removed, 479. 
for audit, what notice necessary, 20. 
for proof of debts, notice of, 478. 


ball be yl tie #0. 
e - 3ed/;. 
purchase, 2°Y | 
purchaser, when title of, not invalidated by appointment of A., 


345- 
when valid, though act of b. prior to, 393. 
with notice of act of b. valid after six months, #3. | 


PURCHASERS, 
power of Court to put into possession of lard, 206. 


QUARTER SESSIONS, 
appeal from decision at, 210, 499. 
B., in cases referred to, must reside outside county or city of 
Dublin, 209, 499. 
Chairman to have powers of Court in cases referred, 25. 
| may adjourn hearing from session to session, 209. 
Clerk of Peace to make return of days for holding, sd., 210. 
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QUARTER SESSIONS—continued. 
Court may refer cases to, 209. 
either debtor or creditor may apply to refer to, 20. 
jurisdiction of Court of b. in cases referred to, 2, 
proceedings to be returned to Court, 110. 
Rules of, under Debtors Act, 92. 


QUASI-PARTNERSHIP, 
advances to a trader constituting, proof for, refused, 317, 318. 
Partnership Act, 1890, 318. 


QUESTION OF LAW, 
may be stated for opinion of the Court, 415. 


QUORUM, 
at meeting of creditors, 511. 
Committee of Inspection, 235, 517. 
creditors may fix, of Committee of Inspection, 26. 
if none at meeting adjourned for want of, R. to report, 512. 


RATES, 
local, are preferential debts, 156, 261. 


REAL ESTATE (see EsTATE), 
vendor of estate in, to B., may compel A. to elect, 345. 
vests in assignees, 343. 
where conveyance of property of B. would require registration, 
certificate of appointment of A. to be registered, 344. 


REALIZATION, 
bankrupt to aid in, 301. 


REBATE OF INTEREST 
on debts payable 72 futuro, 326. 


RECEIVER OR MANAGER, 
arrangement, or b, may be appointed in, 195. 
costs of, how paid, if adjudication annulled, 468. 
Court may appoint, when affidavit shows grounds for, 195, 468. 
duty and status of, 203. 
has no lien for remuneration, 76. 
remuneration of, in discretion of Court, 2. 


RECORD, 
Chief R. to enter proceedings of, 285. 
documents entered of, when evidence, 418. 


RECORD FOR TRIAL, 
question of fact, signed by. Judge, to be, 488. 


verdict to be endorsed on, 28. 
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‘*RECORD, THE,” 
book, entitled ‘*The Record,”’ to be kept by T., 520. 
to be open to committee and creditors, 7d. 
to be submitted to committee at quarterly meetings, 76. 


RECORDS OF THE COURT, 
to be and continue in custody of Chief R., 285, 526. 


RECOVERY OF DEBTS TO BANKRUPT’S ESTATE, 
assignees to confer as to, 501. 
by summons before the Court, 359. 


REFERENCE (see ARBITRATION). 


REGISTER OF TRUSTEE BANKRUPTCIES, 
book so entitled to be kept by Chief R., 520. 
to be open to public for searches, 76. 


REGISTRATION 
of appointment of A., 344. 


of judginent, 393, 395. 


REGISTRAR, 
account of O. A. to be vouched before Chief, 503. 
bills of charges of accountants, Xc., to be settled by, 284. 
books to be kept by, 520. 
Chief, to report on account of O. A., 503. 
Court may direct, to take proof of debts, examination, Kc., 74. 
depositions taken by, to be reduced to writing, 76. 
document for signature of Judge to be examined by, 461. 
Judges may delegate powers to, III. 
power of, when acting by delegation, 284. 
proceedings to be entered by Chief, 285. 
proof of debts before, at meeting of creditors, §13. 
in arrangements, 497. 
in composition cases, 494. 
notice of sitting for, 479. 
silting for, to be ordinarily before, 502. 
records to be kept by Chief, 285. 
remuneration to T. to allow, where none voted, 515. 
salaries of, power to increase, III. 
to aid in discharging business of Court, 527. 
to enter proceeding of record, 285: 
to preside at general meeting in T. cases, 212, 512. 
to report before arranging debtor applies for certificate, 498. 
if quorum not at adjourned meeting, 512. 
on acceptance of composition, 495. 
on account of O. A., 503. 
on account of T., §21. 
on conduct of T., #6., §22. 
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REGISTRAR—continued. 
to take cognizance of conduct of T., #. 
verdict finding of jury endorsed on record to be returned 
to, 488 
vouching, &c., notice of sittings, 479. 
when duplicate petition, to date and sign that dismissed, 4€9. 


REGULATIONS 
as to T. and Committee of Inspection, 234-236. 


RELATION BACK, 
adjudication against prisoner to have, 138. 
in cases of debtor’s summons, 147. 
is to earliest act of b. available for adjudication, 392. 
none beyond filing of declaration of insolvency, when adjudica- 
tion on B.’s petition, 292. 
of judgment against B. to verdict, 335. 
order to sell goods in B.’s order and disposition has, 372. 


RELEASE 
of arranging debtor by certificate, 189. 
of B. by certificate, extent of, 175, 176. 
from prison, rights of creditor not affected by, 140. 
of debt by partner of B. not valid, 349. 


RELEASE OF TRUSTEE, 
before applying for, T. to get report on accounts from Chief K., 
21 


Court may withhold or suspend, 233. 
effect of, 76. 

in case of fraud order may be revoked, 7. 
practice as to, 232, §16. 


REMITTING TO ORIGINAL RIGHTS, 411. 


REMUNERATION, 
receiver has no lien for, on money in hands, 468. 
of T. may be fixed at meeting of creditors, 211. 
T. beiny solicitor may contract for sum by way of, 227. 
to O. A. for services before T. appointed, 214. 
where none voted to T., expense may be allowed, 515. 


RENT, 
B. not to be liable for, 345. 
distress for, when and to what extent valid, 382. 
landlord may distrain for, though receiver appointed, 197. 


RENTAL, 
if B. entitled to land, his statement to contain, 493. 
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REPEAL 
of Acts and parts of Acts, by Act of 1857, 276. 
by Act of 1872, 109, 239. 
by Supreme Court of Judicature Act, 
1897, 274, 2756 


REPUTED OWNERSHIP, 
application of section effect of Bills of Sale Acts, 373, 378. 
‘* became B.” refers to time of act of b., 351. 
bill of sale unregistered is void against A., 375. 
clause refers to all debtors in Ireland, 360. 
traders only in England, 26. 
goods or chattels in, of B., may be sold for benefit of creditor, 14. 
in case of partners of whom one only B., 365. 
is a question of fact, 369. 
order for sale necessary, but may be made ex parte, 372. 
real owner must consent to possession, 361-364. 
registered ship, assignment of, not affected by, 350. 
trade hxtures, when in, of B., 369. 


RESOLUTION, 

tn arrangement cases, 404. 

sn trustee cases: 
appointing trustee, 211. 

Committee of Inspection, 2d. 
declaring what security trustee to give, 2. 
giving directions for administration of property, 26. 
ordinary, decided by majority in value, 212. 
passing of special, to be reported to Court, 213. 
passing, by Committee of Inspection, 517. : 
special, requires majority in number and _ three-fourths in 
value, 212. 


RESPONDENTIA. BOND, 
proof on, 329. 


RESTRAINING PROCEEDINGS (see INJUNCTION), 
cases as to, 195-204. 


RETURNS TO PARLIAMENT, 287. 


REVERSIONARY INTEREST 
not to be sold without order of Court, 500. 


RE-VESTING PROPERTY, 
in arrangement cases, order deemed conveyance, 190. 
may be registered, 76. 
REVIEW 
of orders made under delegated authority, 460. 
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RULE OF COURT, 
reference to arbitration to be made, 350. 


RULES 
not invalidated by want of form, 423. 
under Bankruptcy Acts, 457. 
Deeds of Arrangement Act, 1890, 451. 


SALARY , 
of B., Court may order payment of, to O. A., 157, 380. 
of clerk or servant, 261, 323. 
rules as to when O. A. in receipt of, 508. 


SALE, : 
discretion as to, in certain cases, 379. 
execution against goods followed by, before petition, when 
valid, 3386. 
instead of, property may be mortgaged, 380. 
of B.’s interest in land, 475, 477, 500. 
mortgagee may be permitted to bid, 


379) 474- 
of chattels of B., 500. 
of goods in B.’s order and disposition, order for, necessary, 360. 
of outstanding debts, 352. 
of perishable yoods by O. A., 286, 500. 
proceeds of, sheriff to retain, 168-175. SE SHERIFF. 
time and manner of, O. A. to confer with creditors’ A., 501. 


SALE OF PROPERTY MORTGAGED, 
Court may order, subject to mortgage charge or lien, 477. 
notice to be given to person entitled, 264. 


rules as to, 475-477. 
SCHEME OF SETTLEMENT, OR COMPOSITION, 


au TZ. cases, 
approval of Court conclusive as to validity of, 227. 
binding on all creditors, #6. 
is subject to approval of Court, 26. 
may contain conditions that adjudication be annulled, 2%. 
must be sanctioned by special resolution, 26. 


SEAL, 
counterfeiting, is forgery, 428. 
judicial notice to be taken of, 418. 
records, proceedings, &c., to be sealed, #6. 


SEALED COPIES OF PROCEEDINGS 
to be received in evidence, 418. 


SEARCH, 
fee for, 396. 
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SEARCHES, 
Chief R. may direct, §01. 


SEARCH WARRANT, 
Court may grant, 385. 
Messenger to execute, 26. 
protection for acting under, 76. 


SECOND DIVIDEND 
to be final unless suit depending, 352. 


SECOND PETITION, 
proceedings in case of, 295. 


SECURED CREDITOR, 

A. or T. may redeem security, 483. 

before voting to value security, 185, 482. 

cannot ea aa against B. unless he gives up or values secunty, 
119, 136. 

definition of, 103. 

yarnishee creditor not, if he has not obtained order for payment, 
103. 7 

is, if order made absolute, and f. fa. issued 
thereon, 104. 

not to petition without giving up or valuing security, 119, 136. 

must deduct value of security from debt, 482. 

proof by, 482, 483. 

vote of, at meeting to appoint T., 212. 


Proof of debt by, 185-188, 482. 
A. may recleem security before it is realized, 483. 
deemed creditor for balance over value, only, #0. 
must state particulars of security, and value, 2d. 
not to be increased if security sell below assessed value, 482. 
produce beyond assessed value to be paid to A. or T., 483. 
vote by, in arrangement and composition cases, 185. 


SECURITY, 

application of rule as to, 185, 188. 

assessed value, realizing less than, proof not increased, 483. 

bond as, 465, 466 

costs of realizing, 188. 

creditor having, distinction between and “ secured creditor,” 104. 
must value before proving, 482. 
not to receive more than other creditors, 392. 

for debt claimed in debtor’s summons, 142, 143, 465. 

given for debt after arrest, void, 2c8. 

if valued, A. may redeem, on payment of value, 483. 

money may be lodged for, 465. 
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SECURITY—continued. 
O. A. shall give, 285. 7 
of guarantee society may be accepted, 466. 
to induce creditor to forbear opposition to certificate, void, 303. 
when required, to be by bond or lodgment of cash, 465. 


SECURITY FOR COSTS, 
creditor out of jurisdiction making claim, not obliged to give, 333. 


SEIZURE AND SALE, 
execution levied by, on trader’s goods, an act of b., 118. 


bona Jide before petition, valid, 386. | 
proceeds of, sheriff to retain, for 14 days, 168. 


SEPARATE CREDITOR (sce JOINT AND SEPARATE ESTATE). 


SEPARATE ESTATE, 
if insufficient to bear costs, joint estate may be called on, 484. 
overplus of, to go to joint estate, 483. 
to be applied first in payment of separate creditors, #0. 


SEQUESTRATION IN CHANCERY 
is process, 196. 
sequestrators restrained from selling, 2d. 


SERVANT, 
wages of, 261, 323. 


SERVICE (and sce NOTICE), 
adjudication, afhdavit of, to be forthwith fled, 470. 
affidavit that debtor is evading, 464. 
at solicitor’s registered address good upon him, 472. 
debtor evading, publication in Gazette deemed, 465. 
of conditional order, within ten days from date, 473. 
of debtor’s summons should be personal, 464. 
of duplicate adjudication, 129, 470. 
of notice of motion on solicitor, when, 472. 
of subpoena, to be personal, 481. 
of summons to B. to surrender to be personal, 471. 
on joint-stock companies, 314. 
solicitor having carriage, responsibility for, 471. 
substitution of, may be ordered, 237, 358, 489. 


SETTING ASIDE PAY, 
orders as to, 490. 


SET-OFF, 
difference between English and Irish sections, 324. 
member of joint-stock company cannot, his share against 
cemand of A., 308. 
mutual debts and credits may be, 324. 
where party had notice of act of b. he cannot claim, 326. 
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SETTLEMENT (see VOLUNTARY SETTLEMENTS), 
upon and in consideration of marriage, validity of, 157, 161, 378. 
valid if for valuable consideration, 157, 378. 
sec. §2 (1872), applies to traders only, 103. 
when, may be supported against creditors, 104. 


SHARES 
disclaimed, deemed forfeited from adjudication, 217. 
unmarketable, may be disclaimed, 26. 


SHERIFF, 
costs may be added to debt to make up sum of more than £20, 
170. 
costs and expenses to be paid to executor in case of b., 169. 
Court may order, to put purchaser into possession of lands, 206. 
fees to, on execution of writs, 489. . 
under Debtors Act, 83, 88, 94. 
in case of b. proceeds, less costs, to be paid to A. or T., 169. 
indemnity to, for obeying orders of Court, 314. 
may be restrained by Court after execution, 199, 200. 
order of committal and arrest under Debtors Act to be executed 
by, 83, 88, 94. 
proceeds of sale under execution for more than £20 to be 
retained by, 169. 
in case of b., costs to be retained out of, 74, 
true construction of sec. 54 (1872), 170. 
where seizure for less than £20, execution creditor entitled, 24. 


SHORTHAND WRITER 
may be employed, 290. 
oath of, 24. 


SMALL DEBTS (see CoMMITTAL), 
committal to prison for, sec. 6, Debtors Act, 59-65. 
custs, order to pay, is within sec. 6, 62. 
proof of means necessary before order, 62-65. 


SOLICITOR, 
costs, scale of, 545-552. 
taxation of, 284. 
creditors’ A. may appoint or remove, 286. 
to appoint forthwith, 493. 


having oarriage, duties of, 
to attend every sitting, 471. 
to be prepared to take down depositions, 26. 
to fill up depositions of debt, 24. 
to have forms ready, #6. 
to a service of summons to surrender effected, 
tb. 
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SOLICT'lOR—continued. 
to prepare and lodge statement of title when sale 
ordered, 501. 
liability of, to imprisonment under Debtors Act, 53, 56. 
may be employed by T. with consent of committee, 227. 
may be suspended from practising, 423. 
persons practising as, without being,a contempt of Court, 423. _ 
service of notice on, between what hours, 472. 
T. being, may contract for remuneration, 227. 
what defaults by, may entail imprisonment, 53. 


SOLICITOR’S LIEN, 
cases relating to, 107. 
on deeds, &c., of B., 515. 


SPECIAL CASE, 
question of law may be stated in, for opinion of Court, 415. 


SPECIFIC APPROPRIATION, 338. 


STAMP, 
conveyance without, may be given in evidence to prove act of b., 
123. 


STAMPS, 
Lord Chancellor may vary duties, with sanction of Treasury, 
113. 
to be adhesive or impressed as Treasury may direct, I14. 


STATEMENT OF AFFAIRS (see BANKRUPT’S STATEMENT). 


STATEMENT OF TITLE, 
counsel may settle, by direction of Chief R., 502. 
solicitor to prepare, when order for sale of lands, 501. 


STATUS OF UNCERTIFICATED BANKRUPT, 
balance of debt after three years, how enforced, 181. 
cannot sue in Court of Chancery, 2d. 
debts provable under b. cannot be enforced for three years, 2. 
disability to sue relates to his property, 182. 
entitled to certificate on paying Ios. in pound, 181. 
may maintain action for debt in respect of work, 182. 
of tort, 342. 
method of obtaining certificate, 524. 
money passing through his hands cannot be followed, 181. 
proceedings to enforce debt after three years, 525. 


STATUTE OF LIMITATIONS, 
A. bound to set up, against claim of individual creditor, 322. 


KR 


626 Index. 


STAYING PROCEEDINGS (see INJUNCTION) 
against O. A. where sued, 286. 
member of joint-stock company, 312. 
on debtor’s summons, 142. 


STOCK, TRANSFER OF, 381. 


SUBPCENA (and see WITNESS), 
at whose instance, may be issued, 481. 
may be issued in blank as to name of witness, 26. 
only one witness shall be inserted in, 481. 
sealed copy to be served personally on witness, 20. 
service to be personal, 2d. 


SUBSTITUTED DEBT, 
adjudication may be upon, 297. 


SUBSTITUTION OF SERVICE, 237, 358, 465, 489. 


SUE AND BE SUED, 
T. may, in official name, 235. 


SUGGESTION 
of death or removal of assignee may be entered, 350. 


SUMMONSES, 
Chief Registrar to seal and sign, 462. 


SUIT (see Action), 
assignees may commence, prosecute, or defend, by leave of 
Court, 349. 
does not abate by death or removal of A., 3§0. 


SUMMONS, 
B. to be served with, to surrender and conform, 471. 
costs of witnesses in discretion of Court, 359. 
in arrangements enforced as in b., 409. 
of person suspected of having property of B., 357. 
on disobedience of, Court may issue warrant, 26. 
service of, where person keeping out of the way, 358. 
to witnesses before or after adjudication, 206, 356. 


SUNDAY, 
time expiring on, extends to next day, 278. 
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ae eg COURT OF JUDICATURE (IRELAND) ACT, 1897, 
268-27 
abolition of Judgeships of Court of b., 269. 
appeals to be to Court of Appeal, as before, 270. 
Court of b. to be united with Supreme Court, 269. 
first vacancy in office of O. A. not to be filled, 271. 
Hon. Walter Boyd to pet oe of Q.B. Division, 269. 
deemed first Judge assigned in b. matters, 270. 
how b. matters to be entitled, 271. 
jurisdiction and powers of Court of b. vest in High Court, 269. 
- Matters pending in Court of b. assigned to Q. B. Division, zd. 
officers of Court of b. to be attached to High Court, 270. 
not to be in worse position than before, 371. 
offices in b. to be consolidated with offices of Q. B. Division, 270. 
solicitor’s right of audience preserved, 271. 


SURETIES 
to make affidavit of sufficiency, 466. 


SURETY, 
after paying debt for B. may prove, 327. 
effect of composition upon, 411, 412. 
for payment of annuity by L. proof by, 327. . 
verified consent of, to be filed before first sitting in arrangement, 
497- 


SURPLUS, 
B. entitled to, after payment of costs and expenses of b., 230, 
356. 
Court may allow interest to creditors before B. is paid, 356. 
creditors may be entitled to interest, 356, 519. 
in T. cases, regulations as to, §19. 
is not a debt which can be attached in hands of O. A., 230. 


SURRENDER, 
R. coming to, protected from arrest, 139. 
B. to be summoned to, at public sitting, 471. 
of B., sitting for, 300. 
who is to, in b. of joint-stock company, 309. 


TAXATION OF COSTS, 
rules concerning, 491, 492. 


TAXES (see INCOME Tax and RATEs), 
parochial or local rates, and property and inccme tax, to be paid 
in priority, 261. 
[See PREFERENTIAL PAYMENTS (IRELAND) ACT, 1889, 260- 
264.] 
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TELEGRAMS, 
production of, may be ordered, 420. 


TENDER, SALE BY, 
offer to be submitted to Court before purchaser declared, Soo. 


THREE YEARS’ SYSTEM, 366, 368. 


TIME, COMPUTATION OF, 
expiring on Sunday or holiday, extends to next day, 278. 
when limited from a date, begins next day, 7. 


TIT: 
10 property sold, B. not to impeach, 384. 
when statement of, to be settled by counsel, 502. 


TOOLS (see EXCEPTED ARTICLES). 


TRADE FIXTURES, 
when in B.’s order and disposition, 369. 


TRADER, 
distinction between, and debtor abolished, 114. 


TRADERS, ENUMERATION OF, 290. 


TREASURER, 
having money of B. may be ordered to pay it to A., 385. 
of joint-stock company may be ordered to pay to A., 310. 


TRIAL BY JURY (sce JuRY),9483. 


TRUST DEED, 
creditor acquiescing in, cannot rely on it as an act of b., 124. 


TRUSTEE IN BANKRUPTCY, 
accounts of, 233. 
audit of, 215, 521. 
examination of, 233. 
power of examining officer concerning, 233. 
return of, by, 2d. 
acquisition by, of property of B., 214. 
act of, may be confirmed, reversed, or modifed by Court, 215. 
action against, for dividend, does not lie, 230. 
by, leave of Court to be obtained for, 516. 
in official name, 235. 
adjudged B. ceases to be T., 24. 
administration of property by, directions by creditors as to, 211. 
allowance to B. by, 259. 
appeal against decision of, 215, 228, 514. 
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TRUSTEE IN BANKRUPTCY—continued. 


appointment of, 211. 
certificate of, 213. 
enrolment of, 235. 
registration of, 76. 
vests property of B. in, 214. 
dates from certificate, 214. 
irregularity in, 236, 515. 
meeting for, 211. 
notice of, to be gazetted, 515. 
on b. of existing T., 234. 
to be reported to Court, 213. 
valid, though some creditors receive no notice, 512. 
arbitration, power to refer to, 226. 
attendance of B. on, 214. 
auctioneer acting as, 516. 
audit of accounts of, 215, 521. 
books of, 517. 
bank to be used by, 227. 
pass-book to be submitted to inspectors, 517. 
penalty for not paying money into, 227, 228. 
B. aggrieved by, may apply to Court, 215. 
B. to aid in realizing property, 214. 
B. to attend on, 26. 
bankruptcy of, 234. 
books of B., no person entitled to withhold from, 515. 
to claim lien on, 24. 
books of, audit of, 517. 
what to be kept by, 216, 520. 
of B., to take possession of, 216. 
bona fide act of, not vitiated by irregularity in election, 236. 
business of B. carried on by, 225. 
certificate of appointment of, deemed conveyance, 235. 
may be registered, 2d. 
operation of, 214. 
change of, 234. 
Chief R. controller of trustees, 521. 
to transmit annual statement to, 2d. 
competition for office of, cost of, 511. 
composition, acceptance of, by, 226. 
conduct of, 215. 
Chief R. to take cognizance of, 521. 
contempt of court, failing to transmit accounts is, 233. 
contracts may be made by, in official name, 235. 
Court may order estate to be wound up by, 210. 
to have powers of inspectors, where none appointed, 236. 
creditors may appoint, by resolution, 211. 
rights of, as to dividends not received, 230. 
debt improperly admitted, may apply to expunge, 514. 
RR 2 
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TRUSTEE IN BANKRUPTCY—contrnued. 
devolution of proverty on, 214. 
disclaimer by, 216. 
dividend declared and paid by, 229, 518. 
entries in bank pass-book, to send copy to Chief R., 517. 
estimate of value of debts by, 228. 
examination of, by Court, 234. 
expenses allowed when remuneration not voted to, 515. 
filing of proofs by, 514. 
general meeting of creditors, regulations as to, 211, 212. 
inspection of books by creditors, 216. 
irregularity in appointment of, 236, §14. 
joint tenancy in case of several, 234. 
list of prools to be sent to ottice by, 514. 
loss to estate by misconduct, may be ordered to make good, 233. 
meeting to remove, how summoned, 516. 
misconduct of, Chief R. to report, 522. 
money to be paid into bank by, 227. 
mortgage by, 225. 
name of, official, 235. 
oath, may administer, on proof of debts, 225. 
+ official nime of, 235. 
outstanding property, to give list of, 517. 
persons agyrieved by act of, may apply to Court, 215, 228. 
possession to be taken by, of books and documents of B., 216. 
powers of, where more than one, 234. 
proceedings by civil bill for debts of B., 516. 
proof of debts before, 164, 225. 
to be filed in office, 514. 
to send list to office, 2d. 
property, division of, in specie, by, 226. 
may allow B. to manage, 225. 


release of, 232. 
books and papers delivered up on, §2!. 


effect of, 233. 

O. A. to be T. upon, 517. 
revocation of, in case of fraud, 232. 
suspension of, 2d. 


removal of, 234. 
account to be filed upon, 517. 
application for, by creditors, §16. 
books, accounts, &c., to be delivered up on, 521. 
by Court, on special resolution, 234 
facts to justify, must be stated specifically, 516. 
for failure to make annual return, §21. 
for misconduct, 26. 
practice, when creditor applies for, 516. 
remuneration of, upon, 26. 
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TRUSTEE IN BANKRUPTCY—continued. 
remuneration of, 212, 516. 
on death, resignation, or removal, 516. 
when a solicitor, 227. 
report by, before close of b., 231. 
retention of money in the hands of, penalty for, 227, 228. 
return of accounts by, 233. 
scheme of arrangenient, assent to, by, 226. 
security to be given by, 211. 
when not specified, extent of responsibility of T., 515. 
solicitor employed by, 227. 
suits by, in official name, 235. 
sureties for, when named in resolution need not justify, 515; 
surplus of B.’s estate, T. to convey to B., §19. 
vacancy in office to be filled up, 235. 


TRUSTEE (Not iN BANKRUPTCY), 
conveyance to another trustee ordered where B. is, 384. 
proof by, against his own estate, 316. 
ayainst co-executor, 2d. 
what defaults by, may entail imprisonment, 53. 


UNCERTIFICATED BANKRUPT (see Status or). 


UNCLAIMED DIVIDENDS, 
account to be opened in Bank of Ireland, 353. 
application of interest, 207, 353. 
Court may direct investment of, 353. 
rules concerning, §19. 
in T. matters, duty of T. as to, 232. 
O. A. may be remunerated out of, for damages, &c., 207. 


UNDISPUTED DEBTS 
may be admitted as if proved, 322, 503. 


UNLIQUIDATED DAMAGES, 
proof for, 150. 
the breach of contract must be before adjudication, 152. 


UNPROFITABLE CONTRACTS 
of B. may be disclaimed, 216. 


VALUATION 
of excepted articles of furniture of B. to be made, 354. 
of security, 119, 187. 


VENDOR 
of real estate to B. may call on A. to elect, 346. 


VERDICT 
of jury to be endorsed on record, 488. 
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VESSELS DULY REGISTERED, 
order and dispusition clause does not apply to, 313. 


VESTING ORDER 
in arrangements, to re-vest estate in arranging debtor, 191. 
to vest estate of arranging debtor in O. A., 406. 


VEXATIOUS INDICTMENTS ACT, 
misdemeanours under Debtors Act are subject to, 74. 


VOLUNTARY SETTLEMENTS, 
Section §2 (1872) applies only to traders, 157, 158. 
modified by Married Women’s Froperty Acts, 
161. 
when void as against A. or T., 157-159. 


VOTING 
at meeting to choose A., 338. 
to select T., 211. 
secured creditor to value his debt before, 185, 212, 482. 
under arrangement sections, 402-404. 
under composition section, 305. 


WAGES ; 

of clerk or servant, not exceeding £50, to be paid in priority, 
261. 

of labourer or workman, not exceeding £25, to be paid in 
Priority, 261. 

of Jabourer in husbandry under contract, 261. 

of workmen, servants, and clerks rank equally, and abate in 
equal proportions among themselves, and with rates and taxes, 
262. 

to be discharged forthwith if funds permit, 262. 


WARING, Ex PARTE, 338, 339. 


WARRANT, 
absconding debtors, to arrest, 208. 
action for anything done under, requisites for, 385. 
demand of, before action, 2d. 
execution of, by Messenger, 288. 
in England, 26. 
for examination of persons in custody, 205. 
not invalidated for want of form, 423. 
requisites of, where issued against refractory witness, 425. 
search warrant, Court may grant, 385. 
to arrest and bring before Court, 356. 
B. about to abscond, 296. 
ersons not obeying summons, 357. 
to commit persons disobeying order of Court, 425. 
refractory witness, 16. 
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WARRANT OF ATTORNEY, 
execution of, must be in presence of attorney, 76. 
must be filed in 21 days after execution, 394. 


WARRANTS, 
Chief Registrar to seal and sign, 462. 


WIFE OF BANKRUPT 
liable to examination, 356. 


WINDING UP JOINT-STOCK COMPANIES, 
Court may give directions for, 311. 


WITNESS, 
at a distance from Dublin, examination of, 420. 
Court may limit number allowed on taxation, 481. 
deposition of deceased, admissible, 419. 
examination of, in arrangement cases, 402, 404. 
may be required to produce books and documents, 481. 
may be summoned by Court, 356, 357. 
not entitled to costs of solicitor or counsel, 357. 

but Court may allow costs, 359. 

refractory, punishment of, 425. 
subpoena may issue to, 481. 
summons for, 296, 356. 
who makes affidavit may be cross-examined, 481. 


WORKMAN 
may prove for wages, 261. 


WRITS, 
Chief Registrar to seal and sign, 462, 489. 
Court to settle forms of, 280. 
practice as to, 489. 
when executed to be filed, 489. 


WRIT OF SEQUESTRATION 
is ‘‘ process,” 196. 


C. W. Gisss & SON, Printers, 18 Wicklow Street, Dublin. 
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